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[TPEATOBOP

Cpbuja je 3emiba Oorare ycTaBHE Tpaauluje. YCTaBHH pa3Bu-
Tak, 3amouet 1835. romuHe noHomemeM CpeTemCcKor ycraBa, Ouo je
KpHUBYAAB, Ca YCIIOHUMA U MaJ0BUMa, IIOBPEMEHO y30paH U BeIMYaH-
CTBEH, a Jjayeko venthe u ,I[yFOTpa_]HI/I_]e ayTopuTapat. Mel)y TuMm cBet-
JIUM TIPUMEPHUMa, KOjU c€ OJIIMKYjy OpUTHHATHOIINY U y30opHOIIhY, He-
cyMmuBO cy Cperemcku ycTaB u3 1835, Pagukancku ycras u3 1888. u
Yera Penyonuke Cpouje uz 1990. ronune.

Cam Opoj nmoHeTux ycraBa cBegoud o ToMe na CpOuja Huje
nMalla MUpaH U cTaOWiIaH pa3BUTaK CBOjUX MONUTHYKUX HHCTUTYLH]A.
TakaB OypaH MOTUTHYKH JKUBOT, KOjH je MOApa3yMeBao U BeoMa pajiu-
KaJHE IPOMEHE A0TaJalllber YCTABHOT CUCTEMa, HUje MOTao J1a pe3yi-
THpa CTBapambeM TPaAMLMOHAIHOT ycTaBHOT uaeHtutera Cpouje. He-
MOCTOjalbe jacHE M MPENO3HATIbUBE HUTH KOja OM TMOBE3MBaJla CPIICKE
ycTaBe UMa 3a MOCJIEAHIly CKPOMHY YCTaBHY KylTypy. O ToMe CBeoun
1 YMIbEHHLIA J]a BHILE Of IBE U 10 ACLEHH]je O JOHOLICHa NPBOT Mo-
CTKOMYHHUCTHYKOT ycTaBa 1990. roqune, CpOuja joun yBek HHUje ycTaB-
HO KOHCOJIMJOBaHa T€ j€ U JaJbe JpKaBa TPAH3UIHOHOT KOHCTHTYLIMO-
HanM3Ma.

Yeras Cpbuje ox 2006. ToquHe je o1 TPEHyTKa TOHOIICHA H3a-
3MBa0 NpOTUBpeuHe cTaBoBe. [loaprkare cy ra roroBo cBe Tana peie-
BAaHTHE MOJUTHYKE CTPAHKE. JeIHH Cy Ta 10KHMBJbABAIN KA0 CIIACOHOC-
HU aKT Koju Tpeda na cauya KocoBo u Meroxujy y OKBHPY Peny6nuke
CpOuje. Hpyru cy uctuuany 1a je JOBOJHHO M TO LITO je HHME Haro-
KOH 3aMemeH T3B. MmtomeBuheB ycras u3 1990. roqunae. MehyTum, 3a
pas3nuKy Of MOJMTHYKMX YMHHUJIALA, YyCTAaBHOIIPAaBHA HAayKa ce Ipema
VYcraBy onHOCHIIa H3pa3uTo KpUTHUKKA. OBaj ycTaB je y HEKHUM obiac-
THUMa TIONIPaBJheHA U caBpeMeHa Bep3uja YctaBa ox 1990. rongune, anu
CaZIp’kKu U peliekha Koja Cy UCIO JOCTUIHYTOT HUBOA €BPOIICKE U CPII-
CKE yCTaBHOCTH.

PenaruBHO "ecTe mpoMeHe ycTaBa MMajy 3a MOCIEIUILYy U TO
Jla IeceT TO/IMHA Tpajarka jeJHOT yCTaBa u3Iiena Kao 3Ha4dajaH jyoue;.
CBakako, TIpBa JI€CETOrOANIIHHNA YCTaBa je TOBOJbAH MEPUO 1a Ce



3aKJbYYH Y KOjOj MEpH j€ OBaj aKkT ycIieo Ja OCTBApHU OHE BPEIHOCTH
U IHJbeBe 300T KOjUX je W J0oHeT. HeMHHOBHOCT yCTaBHUX MpPOMEHA
300r mpoueca moryher npucrynama EBporickoj yHHUjU je JoAaTHO Ofl-
paBIame aa ce OTBOpE CBE CIOpHE yCTaBHONpaBHe Teme. Mmak, moc-
TOJaHCTBO YCTaBa, Ka0 HajBUIICT MPABHOT aKTa, Tpeda cadyyBaTH. YCTaB
HE CMe JIa [IOCTaHe MOTPOIITHA ,,CE30HCKa pPoda‘ Koja ce 0JIaKo M HEeTpo-
MUIIJBEHO 3aMmemyje apyrom. Umajyhu y Buay HemocTojame HH eje-
MeHTapHOF I[pyHITBeHOF KOHCCH3YCa O MHOI'MX CETMCHTUMA YCTaBHC
Marepuje, U3BECHO je na Y OBOM MOJUTHYKOM TIEPHOTTY CpOwuja He Ou
J00uMIIa HOB YCTaB 110 CBOjoj Mepu. JlOHOIIeHEe HOBOT yCTaBa, y MUJbEY
HEPCUICHOT APKaBHOI' IMTamba, C€ MOXKE CMAaTpaTu U BUJAOM IOJIUTUY-
KOI' EKCTICPUMEHTA. YCTaBHA CTaOWIIHOCT je BPEIHOCT Koja je CpOuju
HEOITXO/HA.

MelhyTtum, ¢ apyre crpane, He Tpeba HEroBaTH MOIUTHYUKY
KyJATypYy KOja IoYuBa Ha MOTpeOH KOH3EepBUpamba rnocrojeher ycraBHor
crama. [lopea Tora mro HACTOjU A KaHAIHUILE MOJIUTHYKE IpoLece,
HEOIXOAHO je W Jla ce caM ycTaB OJaroBpeMeHO mpuiaroaBa mpo-
MEHBOj APYWITBEHO] crBapHocTH. CpOuju cy HeomxomHe (azHe U
napuyjaiHe KOpekuyje YcraBa y Hujby BEroBor nodosbllama U mpuia-
rohaBama morpebama Cprckor IpymTsa. TakBo onpeaesbeme ynyhyje
Ha MOCTYIHO MOCTU3abe TOJIMTHYKOT KOHCEH3YCa O CIIOPHUM JIEJIOBH-
Ma ycraBHe Marepuje. [lo3uTuBHU eheKTH 0BaKBOT MPHCTYIIA CY J1BOja-
ku. C jemne crpane, CpOuja Ou mocrerneHo qo0ujana ycTaBHa pelieha
I10 CBOjOj MEPH U Y CKJIaJly Ca CBOjUM HUJCHTUTETOM, & HCTOBPEMEHO OU
ce Memana nocrojeha npaBHa KyJITypa y K0joj yCTaB 07 OOMYHOT JIMCTa
XapTuje U AeKopalyje MocTaje akT KOHCTUTYHCaha JeMOKPATCKOT MO-
peTKa U AEJIOTBOPHOr OrpaHHYaBama Ap)KaBHE BiacTd. [loBpemeHnM
yuemheMm rpahana Ha pedepeHayMy Yy PeBU3HOHOM MOCTYIIKY CpULiaia
0u ce a30yka IeMOKPATCKe yCTaBHE KYATYype.

[ToBoOM OBOT 3HaYajHOT jyOMsIeja y YCTAaBHOM JKUBOTY CBake
JpXKaBe, ajdu W 300T CBUX JuiieMa KOje Ce HaJBHjajy HaJ yCTaBHUM
nutameM y Cpouju, Cpricku npaBHHYKH Kiy0 je, 4. HoBemOpa 2016.
ronune, Ha [IpaBHOM daxynTery y beorpany opraHn3oBao Hay4dHH CKyIl
Ha KOME C€ apryMEHTOBAaHO M KPUTHUKHU IMOJEMHCAI0 O HocTojehnm
YCTaBHUM peLIeHhUMa U IbUX0BOj A0CAAAIIH0] TPUMEHH.

Hayunu ckym mon HasuBom ,,Iloren va Yeras CpoOuje — necer
roIMHa KacHHUje™ je, IMOpeA aHalIn3e Pa3MuNUTHX YCTaBHONPABHHUX
MUTamka, UIMA0 U jellaH, MOMaJI0 HeCKPOMaH, 3a/aTak: Jia JONpHHECE,
y MepH Yy KO0jOj je y TakBOM OOIMKy TO Moryhe, pa3Bojy IpaBHE U
MOJMTUYKE KYIType KOja yCTaBHY CTaOMJIHOCT cMarpa BPXOBHOM
BpenHoIhy. YcTaBHa CTAOMITHOCT j€ jeqHa Of CYIITWHCKHX OJJTUKA
TPaJULMOHATIHUX E€BPOIICKUX AeMoKparyuja. To Mopa OuTH ounka cpri-



CKOT' YCTaBHOIIPABHOT TopeTka y OynyhHocTr 6e3 0031pa Ha Heu3Bec-
HOCT HEHOT ,,eBPOIICKOT MyTa”. YcTaB He Tpeba MemaTu 300T 3aXTeBa
Koje Hamehe mpolec eBpornckux uHTerpanuja, Beh 30or Hac camux, jep
KBaJIUTET YCTABHOI TEKCTa CBEJOYM O MPABHOj KYITYpH U MOJIUTHYKO]
3pENIOCTH jeJHOT APYLITBA.

Ogaj noce6Hu 6poj Cpricke NONUTHYKE MUCIH CaAPKU PaJIoBe
KOjU CYy M3JIOKEHH Ha IOMEHYTO] KoH(pepeHIHjHU CpIICKOT MPaBHUYKOT
Kiy0a.

IIpupehuBaun moce6HOT Opoja Cpricke MOTUTHIKE MICITH

Bnanan IletpoB
Hapko Cumosuh
Cno6onan Opnosuh
Kusojun Hypuh






O HEKMM
SYAHTUAEHTUTETCKUM®
MECTHUMA V¥ CPIICKOM YCTABY*

YK 342.4(497.11)“2006%

OpurvHanHu Hay4YHU paj

Bnanan Iletpos
[IpaBuu daxynret, YauBepsutet y beorpamy

CaxeTacxk

AyTop moinasu off Te3e A je yCTABHU MICHTUTET BaxaH, aju Teo-
PHjCKH ¥ TIPAKTHYHO TEITKO ofjpe/nB 1ojaM. OH ycBaja jefHy ,,paj-
HY JehHUIM]Y", KOja YCTaBHH HJEHTUTET BUIH KAO CjeHIbEHhe
OIIITHX M NOCEOHUX YCTABHUX HAuena U BpeaHocTH. OH TBPAU Ja
Yeras Cpouje on 2006. Huje yereo ja 00jemHn OutHa obenexja
ycraBHor ujentutera CpOuje Ha peNaTMBHO JOCIENAH HAYMH.
AHanu3upa HEKOJUKO, IO HETOBOM YBEPEbY, AHTHHACHTUTETCKIX
MecTa y YcraBy, MOMYT OHUX KOjH ce TWUy JAe(UHHMIMjE Mojene
BJIACTH, NIPUPOJE MaHAaTa HAPOJHOr NOCIAHUKA, CTATHOCTH CY-
mujcke dyHkumje. herosa TBpama a je n cama npeambdyna Yerasa
AHTUHICHTUTETCKA je CACBUM HeyoOuyajeHa, IPOTHBHA Te3H J1a YII-
PaBO OHA M3paKaBa M IITHTH HALMOHATHY MOJUTHYKY UACHTHTET
CpOwuje, ka0 1 0HOj 11 je mpeamOyrna 00u4HA YCTaBHA ,,HUKIHja".
Kibyune pedm: ycTaBHM HJCHTHTET, yCTaBHA Hadena, yCTaBHE
BpeaHocTH, YeraB Cpouje o 2006, Hageno mozierne BIACTH, CTall-
HOCT Cyaujcke (YHKIHMje, CTOOOTHH MaHIaT TOCITAHKKA, Ipe-
amOyna Ycrasa

Pan je mpurnor npojexty Moenmumemcku npeobpadicaj Cpouje IpaBHor ¢axynre-
Ta YHuBep3urera y beorpany.
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CPIICKA ITOJIMTUYKA MHUCAO INTOCEBHO U3JABE

1. YBoa: YcTaBHM UACHTUTET — HEOpeheHOCT
KOHIIEITa

0 110jMY YCTaBHOT UJICHTUTETA, O TOME IITA 3HAYH 1 Ha 1ITa Ce
OJTHOCH, Y YCTaBHO] TEOPHjH TOTOBO JIa HE TIOCTOjM HU HajMarba cariac-
HocT. Kako nctnye Pozendenn (Rosenfeld), jenan on mucara Koju ce y
YCTaBHOj TEOPHUjHU T0CTa OABHO OBUM MUTAHEM, ,,KOHIIETIIIHj€ YCTABHOT
unentuteta kpehy ce ox ycpeacpehenoctn Ha Baxxeha obenexja u oa-
pende ycraa, Ha IPUMEp, a JIX YCTaB YCTaHOBJbABA MPEACEAHUYKH
WX TIapJaMEHTapHHU CUCTEM, YHUTApHY WK (ellepalny Ap>KaBy — J0
onHOca m3Mel)y ycraBa u KynType y K0joj ce OCTBapyje, Kao U OJHOCa
n3Mely uieHTuTeTa yeTaBa 1 Ipyrux pesieBaHTHUX UICHTUTETA, HOMYT
HAILMOHAJHOI, PEJIMIHjCKOT WIIM HACOJIOMWKOr uaeHTureTa.“Y Ipyrum
peurMa, y y’KeM CMHUCITY, yCTaBHU UACHTHTET BPJIO je OJIN3aK yCTaBHOM
MOPEKTY, OAHOCHO HETOBUM OMTHUM oOenexjuma. Y IIHMpeM CMHCIY,
YCTaBHH UJCHTUTET HACTaje M OOJIHKYje ce y ogHocuMa n3mely ycras-
HOT TEKCTa ¥ YCTaBHE HCTOPHUje, YCTABHOT Mopalla U YCTaBHE KyAType
uTa. Y HemTo cnoOoAHUjUM epUHHLIMjaMa, Koje He oapel)yjy cyIuTHH-
CKE eJIEeMEHTE MojMa, Kake Ce J1a je YCTaBHU HJCHTUTET ,JIeHaK KOjH
JIPKU 33jeTHAILY Ha OKyITy*‘,? ,, HEOJIBOjHBa CyIITHHA yCTaBa“, ,,MHCTH-
TYLHMOHAJIN30BAHU U KOJICKTUBHM MOJUTUYKH HJICHTUTET 3eMJbE KOjU
cBM rpal)aHu npuxBaTajy WM Cy HHME BE3aHU Y OKBUPY HALOHAJ-
HOT yCTaBHOT mopetka™ utn.”) Mma ayropa koju MCTHYY Ja je ycTaB-
HU WACHTHUTET ,,HEIIOCPEIHO IMOBE3aH ca JEMOKpPAaTHjoM, OAHOCHO ca
KOHIETILIMjOoM Ipal)aHCKOT MICHTUTETA y CBpXE MHTerpauuje’ . ¥ tom
CMHMCITY, NTOCIEIBUX HEKOJHMKO JICIICHHja c€ HApOYMTO MUILE O Hallu-
OHAJIHUM YCTaBHUM HWJACHTHTETHMa IpxaBa wianuua EY, c jenne, u
T3B. €BPOIICKOM ycTaBHOM uaeHTturety EY, ¢ apyre crpane.” EBporncku

1 Michel Rosenfeld, “Constitutional Identity”, The Oxford Handbook of Compara-
tive Constitutional Law (ed. Michel Rosenfeld, Andras Sajo), Oxford University
Press, Oxford, 2012, ctp. 756-757.

2 Pietro Faraguna, A Living Constitutional Identity: the Contribution of Non-Judicial
Actors, Internet, https:/iris.luiss.it/retrieve/handle/11385/165934/36072/2015 11
IMWP%2010%20Faraguna.pdf, 06/03/2017.

3 Tanja Karakamisheva-Jovanovska, ,Macedonian Constitutional Identity:
Lost in Translation or Lost in Transition?*, Paper for the IXth World Congress
,,Constitutional Challenges: Global and Local* in Oslo 16-20. June 2014, Internet,
http://law-review.mk/pdf/14/Tanja%20Karakamiseva%20Jovanovska.pdf,
20/04/2017.

HUcro.

Pietro Faraguna, 4 Living Constitutional Identity: the Contribution of Non-Judicial
Actors, nas. neno, 06/03/2017.

14



Buagan Ilerpos — O HEKHM ,,AHTUMJAEHTUTETCKHUM* MECTUMA ...

ycraBHU uaeHTHTeT EY yKa3zyje ce Kao NpHINYHO BellTayKa KOHCTPYK-
[Mja Koja MoYMBa Ha ,,33jeHMYKOM, €BPOIICKOM yCTaBHOM Haciehy®,
Kao IITO Cy TOjeJia BJacTH, Bjla/laBUHA [PaBa U 3allTUTA JbYICKHX ITpa-
Ba ¥ cJ000/a.

AKO je yCTaBHM HJIEHTHUTET CaMmoO CYyIITAacTBO YCTaBa, IO-
CTaBJba C€ U MUTame rae ra tpeda Tpaxut. [a nm ocratu Ha ,,cu-
TYpHOM™ TepeHy (OPMaIHOT YCTaBHOT TEKCTa, NMPH YeMy Ce OTBapa
MOTYNHOCT Jja CyJOBU M APYTH YCTaBHM YMHHOLA TyMade I10jeIMHa Ha-
4ena ¥ BpeAHOCTH (POPMATTHOT YCTaBa PasIMunTo, IIa ¥ MPOTHUBPEYHO,
Wiv uh, y U3BECHOM CMUCITY, ,,A3HA"* WIH ,,A3BaH " YCTABHOT TEKCTA U
MIPOHAJIA3UTH 00ENeKja YCTAaBHOT ACHTHTETAa Y HEITMCAHOM YCTaBHOM
npaBy — OWMJIO OMIITUM HaveJIrMa MpaBa Koja Cy yTKaHa Y €BPOICKY
MpaBHY UUBUIU3AIHM]Y, OMJIO Y yCTaBHUM O0MYajUMa M yCTaBHO] MPaK-
cu? AKO ce OCTaHe ITpH IPBOM pelleHY, I0jelMHa yCTaBHa Havyesa Koja
Cy MIeHTUTeTCKa Hehe OuTn oOyxBaheHa camo 3aTo jep HUCY U3PHUYHUTO
HaBeJeHa WK AepuHICcaHa y ycTaBy. AKO ce IPUXBATH IPYTo, yCTaBHU
UJICHTUTET TOCTaje ,,0e300aTHU KOHIIENT Ca BEITUKOM OIacHOIIhy Jia
Oyzie HeynoTpeOJbEH WK 3710yTTOTPEOJBEH.

Konmuko rom w3mienano Kao YHMCTO JOKTPUHAPHO IHTAmbe,
neduHICame YCTAaBHOT WICHTUTETa NMa 3HA4ajHy NMPAKTUYHY paBaH.
Hajmpe, Ha ycTaBHOM HWIEHTHTETY MOYMBA YCTaBHH MOAEN. Y ApiKa-
BW KOja HHUje JepUHUCATA CBOj YCTaBHH MOJIEN, HajBepoBaTHHje aa he
YCTaBHO TTUTAamk-E¢ OWTH HEperieHo 0e3 003upa Ha TO KOJHUKO CE YeCTO
JIOHOCH I MeHa (opMajHU ycTaB. 3aTuM, ako mohemo o Tora aa
Yy CBaKOM YCTaBy TOCTOjH OHO (DyHIaMEHTAIHO, CYIITHHCKO W HETpo-
MEHBO, OTHOCHO OHA MUTamka Yrja OM MPOMeHa 3HAYMIIA U KOMILIET-
HYy 3aMeHy YCTaBHOT MOpeTKa HOBUM, Tohm hemo W 10 mo3uimje Kojy
JaHac TOjeIMHA ayTOPUTATHBHYU YCTaBHH CYIOBH 3ay3HMajy, a TO je
MIPUXBaTambe KOHTPOJIE YCTABHOCTH YCTaBHUX aMaHIMaHa W KOHTPOJIE
YCTaBHOCTH OCTalIUX YCTaBHUX ofpenada, OHUX Koje HUCY (hyHIaMeH-
TaJIHE WU UAECHTUTCKE.®

OBuM nUTakUMa y pany ce, unak, Hehemo OaButu. Besahe-
MO C€ HEIMOCPEAHM]je 3a TeMy CKyma u jaaheMo jeJiaH roriea Ha YcTaB
Cpobuje ox 2006. Ykazahemo Ha ojpeljeHa MecTa y OBOM yCTaBy, Koja
6I/ICMO MOIJIM Ha3BaTu ,,aHTI/II[eHTI/ITCTCKI/IM“ HJIKM IPOCTO HECAITIACHUM
ca OHHMM IITO jecTe ycTaBHH uaeHTuTeT Cpouje.

6 O KOHTpOIHM yCTaBHOCTH yCTaBHMX aMaHJIMaHa U yCTaBHHX 3aKOHa, BUJ. Bragan
[lerpos, ,Ilpuior pacnpaBu 0 KOHTPOJU YCTaBHOCTU YCTaBHHUX aMaHIMaHa U
YCTaBHUX 3aKoHA, [Ipasna pujey, Ynpyxeme npaBHuka Pemyomike Cprcke, bama
Jlyxa, 6p. 22/2010, ctp. 177-182.
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2. ,,Pagna* neduHuUIMja yCTaBHOT UJICHTUTETA

[pe Tora, My GrcMo 3a ,,paHy" NEPUHUIH]Y YCTABHOT HJICH-
TUTETA y3eJIi OHY Koja ce, Y A00p0oj MepH, u3Biauu u3 oxpehema yc-
taBHOT HaeHtuTera Cpbuje koju je nao npodecop Parko Mapkosuh.
[Ipema Parky Mapkosuhy, ,,CpOuja je npkaBa Koja ©Ma CBOj YCTaBHHU
UJICHTHUTCT, HUIIITA Mamkbe 6I/ITaH 3a BbCH YKYIIHM HAIlMOHAJIHU HUJCH-
TUTET OJ1 3eMaJba C HajOOTaTHjOM YCTABHOM TPAJHUIIUjOM, KaKBE Cy Y
EBpornu @panirycka n Hemauka®, a ,,y CpIICKUM yCTaBHMa, MOTJIABUTO
y onnM u3 XIX Beka, mMa ozpenada koje Ccy Ha CHa3M M Kaja JaHac
BHUIIIC HUKOTA He 00aBe3yjy, MOIITO Cy YCTaBH y KOjuMa cy Ouiie cajp-
»KaHe JaBHO mpectanu aa Baxke .” Jlakie, MapkoBuh Ha MHUTamE TJIE
ce HaJla3u YCTaBHH HUJCHTUTET OATOBapa Jia ce OH Haja3h y y30PUTUM
onpendaMa crapux ycraBa CpOuje U3 JAeBETHAECTOT BEKa, OHUM KoOje
U JnaHac 00aBe3yjy HE CHaroMm IpaBHE HOPME, HEro M3BaHpeaHouhy
CBOJHX pelICHa.

Ocnamajyhu ce Ha oBaKkBO ofpeheme yCTaBHOT UIICHTUTETA,
norpahyjyhu ra, y usBecHoM cmuciy, Y jenHoMm tekcty 2015. rogune
Kazaiau cMmo: ,Jlocne Buie o ABa Beka MOJEpHE YCTaBHOCTH, Oopbe
3a KOHCTHUTYIIMOHAJIN3aM ¥ MHOTHX I10pa3a, jJaCHO je Jla Opocasa Koja
medicu CmabuiHoM yCmagHom ypehery Mopa uMamu ceoj, a He myh mo-
oen ycmasa. Ilopen ommrenpuxBahieHUX BPEITHOCTH MOACPHOT KOHCTH-
TYLIMOHAJIN3MA, CBaKH yCTaB MOPa UMaTH y ceOu Heder ayroOuorpadc-
xor. To ‘ayTo6H0rpa(bc1<0’ HHj€ CIIOPETHO U HE CITYXKH Kao AEKOP yHanpet
J1aToj yCTaBHO] crpykrypu. OHO He MOXKe OuUTH TO0OHMjeHO CIoJba, jep
TO ayTOOHOrpa)CKO CBOJCTBO YCTABHOCTH, CTPAHIIH, Ma KOJIMKO BPCHH
CTpYy4mballd OMJIM, HE MOTY MO3HaBaTH. Ycemasnu udenmumem Cpouja
mpeba oa depunuwe ocrarajyhu ce Ha ceoja 06a Hajoossa ycmasa,
Yemas 00 1888. u Yemas 00 1990. Taj ycmasnu uoenmumem mpeba
0a Oyoe huHu Cnoj onumux yCmaeHux peOHOCmU U Haveld, ¢ jeOHe, u
NOCEOHUX, CONCMEEHUX YCMABHUX 6PEOHOCIU U Yubesa. ™

On tama, Hamry ,,panHy" Ae(UHUIINA]Y YCTAaBHOT HICHTUTETA
M3MEHHJIM CMO TaKo Jia Tacu: Ycemagnu udenmumenm dune onuma u
nocebHa ycmagHa Hawend, Kao u ycmasHe epeoHocmu. 3a pasiuky ofl
HaIre pBe Ie(GUHAUINje YCTAaBHOT HICHTUTETA, OBA 32 KPUTEPHjyM I10-

7  Parkxo Mapkosuh, ,,YcraBHocT CpoOujuna“, Cnomenuya akademuxy I awu Mujano-
suhy, bamwa Jlyka, 2011, ctp. 143.

8  Bnapan Ilerpos, ,,Ka moneny monepHor ycrasa 3a Cpoujy®, y 300pHuKyY: Yemag
Kpamwesune Cpouje 00 1888 — 125 co0una 00 donowterva (npupenunu: Bragan
[erpos, dapko Cumosuh, Tujana Illypman, MBana Kpcruh-Muctpunenosuh),
IpaBuu dakynrer Yuusepsurera y beorpany, beorpan, 2015, ctp. 12.
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JieJIe Ha OMIITAa U MoceOHa Hauela y3umMa 00yXBat WK POCTUPALE je/I-
HOT Hauella Ha 110 MPaBHU MOPEAaK WK Ha jefaH meroB jaeo. Ommira
Havena ce ONHOCE Ha IEJOKYIHH YCTaBHM MOPEAaK WIIM Ha HeroB
najeehu meo, a moceGHa Ha mojeuHe Aea0Be Tor mopeTka.” Ha mpumep,
OINIIITE HAYEJIO je HAYeNIO BJaJaBUHE MpaBa, Kao M OHA KOja BIIaJaBUHY
npasa ynHe (Toesa BIacTh, HE3aBUCHOCT CY/ICTBA, YCTABHOCT U 3aKO-
HHUTOCT, JISTHTUMHOCT JIp’)KaBHE BiacTH). [loceOHa Havena cy, perumo,
yCTaBHa Ha4yesa O Cy/ICKOj BiacTu. M3y3eB HE3aBHCHOCTH CY/ICTBA, KOj&
¥Ma [IUPHU JIOMaIlaj, TO Cy Havesia MOMyT jaBHOCTH cyhema, 300pHOCTH
cybhema, cramHocTH cynujcke QYHKIUje UTI.

YcraBHe BPEIHOCTH j€ TEOPHjCKU MOXKIA U CMUCIICHO Pa3iiu-
KOBaTH O]l yCTaBHUX Hauella, ajld y MpaKcH, OBa J[Ba MOjMa Ce MPOXKHU-
Majy, a HEpPeTKO YMHE U CHHOHHMME. Y TOM CMHCIY, IpUMEp je YcTaB
Xpgarcke.'” V oBoM ycTaBy (WwiaH 3) rOBOPH Ce O ,,HAjBHIIUM BpE[-
HOCTHUMa ycTaBHOT nopeTka Permyonuke Xpsarcke®. IIpema xpBarckom
YCTaBOTBOPILY, OBE BPETHOCTH Cy ,,TeMeJb 3a Tymauewe Ycraa“.')
[Iputom, npBu eo YcTaBa, y KOM ce Hajla3d OBaj WiaH, HOCH HACJIOB
»TeMeJbHEe ofjpende’.

Haxme, anan 3. YeraBa XpBaTcke camo JOMPHUHOCH TI0jMOB-
HOj 30puu. /la i cy ycraBHa Hayena U yCTaBHE BPEAHOCTH CHHOHHMH
win Hucy? Jla am cy y ycraBHa Hadena yTKaHE U YCTaBHE BPEIHOCTH
WIH Cy, MOXK[Ia, MTOje/IMHA yCTaBHA Hauella U YCTaBHE BPEIHOCTH, Ha
npumep, BuagaBuHa mnpasa? [lomrenajmMo u wian 4. YcraBa XpBarcke,
KOju HEJOYMHIIE Ol BHIIE MPpoayOspyje. OBaj WwiaH mpokiamyje u Je-
(duHMIIe HAYeNo Tojese BIacTH. BranaBuHe mpaBa Hema 0e3 mojene
BJIACTH, OJHOCHO TTOJIeJIa BJIIACTH j€ JeIHO O Hadella Koja TBOpE Bia-
nmaBruHY mpaBa. Omatiie HajBepOBaTHH]jE W3JIA3| JOII U: a) y mopehemy
ca HaJyeJIOM BJIaJlaBUHE TIPaBa, MoJea BIACTH je ToaHadeso 0) ako je
BJIaJIJaBMHA [TPaBa BPEIHOCT, @ HE HAYENO0, MPOU3JIa3H Jia je BIaJaBHHA
MpaBa IiJb YCTaBHOT TIOPETKA M MEPHJIO HETOBOT BPEHOBAMbA, JIOK j&
HAYeIlo MoJielie BIIACTH HOPMATUBHH MCKa3 O HAYMHY OPraHH30Bamba Jip-
JKaBHUX BJIACTH JIa OW Taj IMJb OMO OCTBApeH; B) YCTaB MOJCITY BIACTH
neuHUIIe, a BIaJaBHHY TpaBa camo MpoKiIaMyje; Jia JIM TO 3HA4YH Jia

9 O moxenu Ha omiuTa M nocebHa mpaBHa Hadena BuA. Jadranko Jug, ,,Primjena
pravnih nacela u odlukama Vrhovnog suda Republike Hrvatske®, u zborniku:
Pravni principi (priredio: E. Saréevi¢), Fondacija Centar za javno pravo, Sarajevo,
2014, ctp. 45-56.

10 Ustav Republike Hrvatske, Narodne novine br. 56/90, 135/97, 8/98, 113/00,
124/00, 28/01, 41/01, 55/01, 76/10, 85/10, 05/14.

11 To cy: cnoboxa, jeAHAKOCTH, HallMOHAIIHA PABHONPABHOCT, MHPOTBOPCTBO, CO-
LMjajiHa 1paBJa, MOIITOBAKE IIPaBa YOBEKA, HEIOBPEJMBOCT BIACHHIITBA, OUY-
Bame MPUPOJE U YOBEKOBE OKOJIMHE, BIaJaBHHA IPaBa M JIEMOKPATCKH BHIIEC-
TPaHAYKU CHCTEM.
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je caapyKHHa ToJIeNie BIACTH YCTaBOM 3aJiaTa M He MOJJIeKE pa3BUjarmby
W MIPOLIMPHBAkGY, a 1a je caAp KuHa BiIaJaBrHe Mpasa HeonpeheHa u ia
je, Kao ,,TeMeJb TyMauema YcTaBa“, y U3BECHOM CMUCIY, HaJyCTaBHA
Kkareropuja.'?

Bparumo ce, unak, Ycrasy Cpbuje om 2006. u ycraBHOM
uaenturery Cpouje. Y HacTaBKy, yKa3alu OMCMO Ha HEKOJIHMKO MUTamba
Koja Cy y OBOM ycTaBy ypelheHa y Heckiany ca HAaMOHAJHHUM H €B-
POIICKMM YCTaBHUM HJIEHTUTETOM. Tume hemo 1okas3at 1a cy Heoc-
HOBaHE U HEJOBOJHHO apryMEHTOBAHE OLIEHE HETOBUX JbYTHX MPOTHB-
HUKa KOJH WACHTHTETCKO MHUTAamE TEXKE J1a MCIpa3He o OMI0 KaKBOT
HAIMOHAJHOT cajpikaja, a Ycras Cpouje ox 2006. Biie Kao MOCIEABI
OacTroH oa0paHe ,,3acTapenor HaMOHAIHOT MOJUTUYKOT WACHTHTE-
Ta ¥ IMIaBHY IPENpeKy Ha MyTy YCIOCTaBJbamka ,,MOAEPHOT * €BPOIICKOT
YCTaBHOT HJEHTUTETA.

3. ,,AHTHUAEHTUTETCKA" MecTa y YcraBy CpOuje of
2006.

3.1. Yemasna oepunuyuja nooene enacmu

Hadveno mojesne BlIacTu y camMuM je TeMeJbHMa €BPOTICKOT
KOHCTUTyLMOHaIM3Ma. EberoBy CylmITHHY M OCHOBHU CMHUCA0 M3PA3UO
je Wapa Moureckje (Charles Montesquieu), TOTOBUHOM OCaMHaeCTOT
Beka. ,,CBe Ou OmIIo M3ry0J/heHO ako OM MCTH YOBEK WIIHM TEJIO MPBaKa,
6uo memuha, 610 JbYIU M3 HAPOJA, BPIIWIN T€ TPU BIACTH, HAUME
BJIACT JIOHOIICHA 3aKOHA, BIIACT M3BPIIABaba jaBHUX OJIYKA U BIACT
cyhema 3a 3mounHe WK y croposuMa mojenurana’.'¥ Tlpemaa je oBo
Haveso, TOKOM JIBaJIECETOT BeKa, IOKMBEIO U3BECHHU MPeoOpaxaj, Ha-
POYHMTO [10jaBOM H ITUPEHEM YCTABHOT CY/ICTBA, B OCHOBHA 00eex]ja
ocTaja cy HenmpoMemeHa: 1) capaima 1 y3ajaMHO OTPaHnYaBabe JABEjY
MOJIMTUYKKUX BJIACTU, 3aKOHOJaBHE M W3BPIIHE — Hauesno uHTepdepeH-
nyje apxaBHUX (QyHKIMja U Haveno uHTepdepeHIuje qpKaBHuX opra-
Ha; 2) HE3aBUCHOCT CYJICTBA, HAJIIPEe, Y CMUCITY 3a0paHe yTHIIaja MOJIH-

12 Buau o nokTpuHapHOM TOIviey Ha yctaBHa Havena: Bnagan [lerpos, ,,YcraBHa
Havena yormmre n 'y Pemy6muin Cpouju — Teopujcku nornen’, /lpagnu scusomn,
Vipyxeme npaBauka Cpouje, beorpazn, Tom IV, 6p. 12/2016, ctp. 497-508.

13 Ilapn me Monreckje, O 0yxy 3akoHa, 3aBon 3a yyoenuke, beorpax, 2011, ctp.
128.
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TUYKHX BJIACTH Ha BpLIeHe cyncke ¢pyHkuuje. [Ipeyzumame onpeheHnx
o0eJexja MHCTUTYIHjE MPEACCIHUKA M3 MPEJICCAHUYKOT CHCTEMa U
IBUXOBO ,,KaIeMJbCHE* Ha IMAPIAMEHTAPHU CHCTEM EBPOIICKOT THIIA
HUje JIOBEJIO J0 NpUXBaTama Havyela ,,KOYHHIIA U PaBHOTExRA™ (checks
and balances), xoje, Mako MOIITYje HE3aBUCHOCT CYACTBA, OBY JIP’KaBHY
(GYHKIM]Y TOBOJH Y HEMOCPEIHH]Y BE3y ca MOTUTHIKUM BllacTUMa (TH-
MUYaH MPUMEP: OJJHOC TPH Jip>KaBHE QYHKIUjE Y aMEPUIKOM TIPE/ICe/I-
HUYKOM CHCTEMY), TaKO IITO 3aXTeBa capajiby M y3ajaMHO OrpaHnyva-
BambE CBE TPH JpiKaBHE QYHKIIH]E.

[ornenajmo kako je Haueso mojene BiIacTu ypeheno y namem
ycraBy. Unan 4. YcraBa npokiamyje Ja je NpaBHU NOPEAaK jeANHCTBEH
u neduHuIe noaeny Baactu. Ilpema craBy 2. oBor uiaHa, ,,ypeheme
BJIACTH TIOYMBA HA TMOJENU BJIACTH HA 3aKOHOJABHY, M3BPIIHY U CYJ-
cky“. Peu je o yoOu4ajeHoj ¢opmynanuju oBor Hadesa, K0joj ce HeMa
mra npurosoput. CriopHu cy ct. 3 u 4, Koju cy MeljycoOHO Hecarac-
HU. ,,OQHOC TPH TPaHe BJIACTH 3aCHUBA CE Ha PAaBHOTEXKHU U Melycob-
HOj KOoHTponu™ (cT. 3) u ,,cyAcKa BiacT je HezaBucHa™ (cT. 4). Unan 4.
ctaB 3. YcTaBa HE MOXE CE€ JIOBECTU y CcKiana ca wiaHoMm 145. cT. 3 u
4. e cToju aa ,,CyACKe OIUIyKe...He MOTY OWTH IpeAMET BaHCYACKE
KOHTpoOJie* U Ja ,,CYACKY OJUTYKY MOXKE MPEUCIIUTaTH CaMO HaJJIe)KHU
Cyl, Y 3aKOHOM HPOIHCAHOM MOCTYNKy". M3 oBakBUX (opmyrnanuja
MPOM3JIa3u Ja je Npu JeHUHUCAY MOJeIe BIACTH Yy HAIleM yCTaBy
KOpHIINEHO aHII0aMEePHYKO HAuyello ,,KOUHHUIA M PaBHOTEXA, CTPAHO
TEKOBMHAaMa €BPOIICKOT MapjlaMeHTapu3Ma. YcTaBHa neduHHLMja Ha-
yeJia TOJeNe BIAaCTH, U Y OKBHPY € HE3aBHCHOCTHU CYICTBA, HUjEC Y
CKJIaJly €BPOIICKAM YCTaBHUM WACHTHTETOM, OHUM KOjU JOIYILITa Ca-
panmwy nu3Mel)y NONMTHUYKHX BIACTH, ajld HE M MEIIAmE MOJUTHYKE Y
CYICKY BJIACT WJIHM Melllame NOIUTHUKE U CyJICKe BiacTH. To je ounrie-
JlaH IIpuMep [0jaBe HAMETHYTE MOCICIBHX JIBAJACCETaK TOANHA, KOjy
Ha3WBajy aHIvIo- aMepI/IKaHI/IBaLII/I_] OM EBPOIICKOT' yCTAaBHOT IIpaBa M Ipa-
Ba yorute. OHa je HAPOYUTO MPUCYTHA y IPABHUM MOpenuMa OMBILINX
JYTOCTIOBEHCKHX pemnyOiHKa, KOju Cy TOCie paciajia jeIHOT BEIUKOT,
JEAWHCTBEHOT M HaJacBe O0COOCHOT MPaBHOI MOpETKa OWJIM MOToaH
TEpeH 3a Pa3INyYUTe MMPAaBHO-MOJIUTHYKE oriene. Mcruna, oBa mojasa
MPUCYTHA je U y CTAaOMIIHNM, 3aMaHOCBPOIICKUM JIEMOKpaTHjama, aju
nMa ciabuju yTHLA] U TPOU3BOAM Mambe LITETHE TOCIIEANLIE, jep Ce OBE
JpKaBe CHa)KHHUje Be3yjy 3a TEKOBUHE €BPOIICKE YCTABHOCTH M HHUCY
CIpEeMHE Jia c€ OAPEKHY Hauela W BPEAHOCTH EBPOICKOT yCTAaBHOT
WACHTHUTETA Ka0 HU COICTBEHOT, HAIMOHAHOT UACHTHUTETA.

KopuroBame ycraBHe neduHHIMje Hadena TOJeNle BIACTH
HUje camMo JOKTpHHapHO muTame. [loctojeha ycraBHa dopmymamnuja
CTBOpHJIA je TIPAaBHU OCHOB JIa C€ y HAIlIEM YCTaBYy OJUTyYHBAE O M3-
oopy cyamja nemu n3mehy Hapoxre ckymmtrae 1 Bucokor caBeta cyu-
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cTBa, Aa wiaHoBe BCC-a, HemocpeaHo wim nocpeaHo, oupa Haponna
ckynmrtuHa, 1a BCC Oyzie opran HeJOBOJFHO YPaBHOTEKEHOT cacTaBa
y KOM TOJUTHYKK YMHWIAL OJHOCH NpeBary HaJ MpoQecCHOHATHHM,
cymjckuM uta. Crora Om mpunukom Oyayhe mpomene YcraBa Koja
ce OIHOCH Ha CYACKY BIIACT Hajupe Tpebano peaeduHUCcATH YCTaBHO
Ha4eJIO MOACJIC BJIACTH U yCaIllaCUTHU r'a Ca TpaJullMOHAJIHOM €BpPOII-
CKO-KOHTUHCHTAJIHOM KOHHCHHI/IjOM.

3.2. Ilpupooa manoama HapoOOHUX NOCIAHUKA
(unan 102. cmas 2. Yemasa)

JenHo on mpBHX pemiema Baxkeher ycraBa Koje je JOIIIO
TIOJT y/Iap Hay4dHe KPUTHKE je OHO cajipkaHo y wiaHy 102. cras 2. OBa
onpenda miacu: ,,Haponnu nocinanuk je cinobonan 1a, moa yciaoBUMa
ofipeheHNM 3aKOHOM, HEOIO3UBO CTaBH CBOj MAHIAT HA paclojlarame
MTOJIUTHYKO] CTPAHIIXA HA YWjH je TPEeIor n3adbpaH 3a HapOJHOT IMocia-
HUKa, Y CKJIa1y ca 3akoHOM . OBOM yCTaBHOM OApE0OM CTBOPEH je Oc-
HOB 32 yBOl)em€ CTpaHauKOI UMIIEPATUBHOT MaHAaTa,'Y a JOBEICHO je y
[UTambE Ha4YeJI0 CJI000IHOT MaHAaTa IOCIaHuKa, KOje je ,,yTaOHH KaMEH
€BPOIICKOT JIEMOKPATCKOI KOHCTUTYLHOHaIM3Ma*“.!"> OBaKkBO pelIcHE
HUje y CKJIa/ly HU Ca yCTaBHUM Ha4yeJIoM HapojHE, OMHOCHO rpahaHcke
CYBEpEHOCTH, Ae(hUHUCAHUM Yy WwiaHy 2. YcTaBa, Koje je TeMeJb Ipel-
cTaBHUYKe JieMokparuje. [Ipema Tome, He Tpeba OCEOHO AOKa3UBATH
Jla OHO HHje y CKJaJy ca €BPOICKHM YCTaBHUM HJICHTUTETOM Y AEITY
KOjU C€ OJJHOCH Ha OCHOBE IapjaMEHTapHE AEMOKparuje. YCTaBOTBO-
par je camo Tpebaiio aa ce ,,ocayxu * oapenoom YcraBa KpaspeBuHe
Cpbuje ox 1888, koja miacu: ,,CBaku HAPOTHH MOCIAHUK MPEICTABIbA
1I€0 HapOJI, a HE caMOo OHE KOjH Cy ra n3adbpanu‘. ,,HamecHuukH" ycraB
on 1869. 6mo je jom npenusHuju: ,,HapoaHu mociaHuIy HACY TPe-
CTaBHHUIM CaMO OHMX, KOjU Cy HUX M3abpaiu, Beh 1esor Haposa; U 1o
TOME, ’bUMa Ce HE MOXKE JaTH HUKAKBO 00aBE3HO HACTAaBIbEHE Of] OU-
pada, Beh oHH 110 cBOM yBHI)EHY U CaBECTH IIPENICTaBIbajy U PEIaBajy
HapoaHe NoTpede”. YKOIMKO HUje XTEO Aa Ce MOCIY)KU OCBEIOYCHUM
pelemuMa U3 CPICKOr ycTaBHOI Haciela, nakie, OHUM LITO OMCMO
MOTIJIM Ha3BaTu TPAAHOHAIHUM €JIEMEHTOM CPIICKOT YCTaBHOT UACHTH-
TEeTa, YCTAaBOTBOPALl je MOrao Aa ce yriiefa Ha je3rpoBUTY ACPUHUILY

14 Partko Mapkosuh, Yemasno npaso, llpasau ¢dakynter Yausepsurtera y beorpany,
Cayx06enn rmacuuk, beorpan, 2009, ctp. 246.

15 Venice Commission, Report on the Imperative mandate and Similar Practice,
CDL-AD(2009)027, http://www.venice.coe.int/webforms/documents/default.aspx?
pdffile=CDL-AD(2009)027-¢, 18/03/2017.
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Hemaukor OCHOBHOT 3aKoHa, koju ojapelyje na ,,unaHoBu byHjecrara
HUCY Be3aHU Hapea0aMa U MHCTPYKIMjaMa U OJITOBOPHH CYy CaMO CBOjOj
casectn’.'®

Y cBakoM city4ajy, ako 10 IpoMeHe YcTaBa jiol)e u oHa ce Oyze
OIHOCHJIA U Ha A€0 O ypehemy Brnactu, onpeady urana 102. crasa 2.
Tpebano Ou 3amMenuTu Gopmynanujom Koja Beh mocroju y 3axony o Ha-
ponnoj ckymutiuHK. OHa racu: ,,HapoaHu mociaHuk ce onpeznesbyje,
HCTYyTa U I71aca M0 CONCTBEHOM yBepemy ‘. Co001HN MaHaaT HUje ap-
XaW4HO Haveso, ,,yCTaBHU JCKOp™ y MapTHjcKoj Biaau. be3 o03upa Ha
W3y3eTaH M OTPaHUYCHH AOMAIa] Y MOACPHUM YCIOBHUMA (QYHKIIMOHH-
cama MpeJCTaBHUYKE AEMOKpaTHje, OBO Haueno je HeomxonHo. [lpu-
TOM, JICO j€ EBPOIICKOT M HALIMOHAIHOT YCTaBHOT HJICHTUTETA.

3.3. ., I[IpobHu manoam “ cyouja xoje ce npsu nym oupajy
Ha cyOujcKy yukyujy

,,JIAIIe KOje ce TIPBH ITyT OMpa 3a Cyaujy Oupa ce Ha TpU TOIU-
He™ (wiaH 146. craB 2 Ycrara). Pememe o n3bopy ymia koja ce Oupajy
MIPBU TyT Ha CYaWjCcKy (QyHKIMjY HA ,,IpOOHHM TEPHOA* jOII jemaH je
MIPUMEP OJICTYTIaFha OJT OIIITET, OTHOCHO €BPOTICKOT YCTABHOT HJIEHTH-
TeTa, aJl ¥ HeYer IITO j& OIaBHO MOCTANO €0 HAIMOHAIHOT YCTaBHOT
nneHtuteTa. Ped je o cramHocTu cynujcke GyHKIHje, Koja je moceOHo
HadveJo O CY/ICKOj BIACTH, C jeHe, U ToceOHa yCTaBHA rapaHTHja He3a-
BHCHOCTH CYyACKE BJIACTH, C Npyre cTpane. YcraB Kpasmerune Cpouje
o 1888. oBako je neduHMCa0 0BO Haveno: ,,CyaHje Cy Y CBOjUM 3BarbH-
Ma cramHe. Cyauja He MO)ke OWTH JIMIIIEH CBOjera 3Bamha, HUTH Ma TIOf
KOjUM H3TOBOPOM YKJIOH-EH Ca TYKHOCTH ITPOTHUB CBOjE BOJBE, O3 TIpe-
CyJle PeIOBHUX CYJI0OBa U JUCHMIUIMHApHE npecyne Kacarmonor cyna®.
Kacuuje je Hageno craiHoCTH cyaujcke GyHKIHje BpaheHo YcTaBoM of
1903, omcrajarno je y ycTaBUMa MPBE jYTOCIOBEHCKE pKaBe, HECTAIO
y ycraBuma Jlpyre JyrociaBuje 1 ycTaBUMa peryoiInKa YiaHuIa, 1a Ou
ce Bparmio ca YcraBom Cp6uje ox 1990. OBaj ycTaB mpoKJIaMoOBao je
CTaJTHOCT CyIHjcKe PYHKIIH]E ¥ OPEIHO OCHOBE 3a ITPeCTaHaK CYIU]CKe
(yHKIMje 1 pazjore 3a pazpenieme cyauje. CTarHOCT CyaujcKe yHK-
nvje okpmeHa je YcraBoM o 2006. Koju je MpenBuae0 TPOTOIUIIEN
»MaH/IaT" JTUIa Koja ce MPBH IyT OMpajy Ha CyaujcKy (QYHKIH]Y U KOje
He 6upa BCC, nero Hapoana ckynmruna. ,,[IpoOHe* wn ,,ipuBpeme-
He* cynyje, Kako MX MMOHEKa]l HA3WBajy, HUCY HEIO03HaTe Y YIOPEeIHOM

16 Bun. Bnanan [letpos, [lapramenmapno npaso (tpehe usname), [Ipapan dakynrer
Yuusep3urera y beorpany, beorpazn, 2017, ctp. 65-68.

21



CPIICKA ITOJIMTUYKA MHUCAO INTOCEBHO U3JABE

YCTaBHOM TIPaBy, ajli Cy TO M3y3eTHA pelleha Koja yIIIaBHOM HHUCY I10-
KasaJia 3a710BoJbaBajyhe pesynrare y npakcu.'”

UzpaxkaBamo cymMmby na 61 ce n3rydJbeHo oBepeme rpahana
y mpaBocyle MOTJIO BPaTUTH OAPKaBambeM y HallleM YCTaBHOM IIOPET-
Ky pellerma 0 MPOOHOM MaHaty cyauja. MoxkJa OBO yCTaBHO PELICHE
HUje TaKO OYMIJIEZHO HECAarlaCHO €BPOICKOM M HAIIMOHAJIHOM YCTaB-
HOM HJICHTUTETY Kao LITO je Clly4yaj ca MaHJaToOM HAapOJHHX MOCIaHUKa
(Bunm. 3.2), anu na Ou cTainHOCT cynujcke (QyHKLHje Oomuia 0 MyHOT
u3paxaja, 6ap y HOPMaTHBHOM CMHCITy, OHO OM Tpebajo OuTH u30-
CTaBJbEHO MPUIIMKOM Heke Oyayhe mpomeHe Ycrasa.

3.4. I[lpeambyna Yemasa

Haj3an, MHOTO ce roBOpumIIo O ToMe Ja je ,,cpue’ YeraBa Cp-
ouje on 2006. y meroBoj npeamOyiu. tbero Opucame 3aropapajy mpuc-
TaJuIe ,,HOBE PEATHOCTH , OJHOCHO yCKJaljuBarma HOpPMATHBHOT ca
(dakTHYKUM, YnMe OM ce TIOCTaBHO APYKYHjH BPEAHOCHU TEMEJb jeTHOT
MIPOEBPOIICKOT, 8 HEe HAIIMOHATTHOLECHTPHYHOT YCTaBa, OKPEHYTOT IPO-
LIJIOCTH, MUTOJIOTHjH, UKIUjaMa KOje M3 HBUX MPOU3JIa3e U CIUYHO.
HajrBphu Opannonn YeraBa y B0j BUAE 3alITUTY HajBHILE BPEIHOCTH
cprickor ycraBHOT uaeHturera: KocoBa m Metoxuje kao JyxXOoBHE Ipa-
MIOCTOjOMHE CPIICKOT HApOJIa.

Mu Brgumo IIpeamOyity Ha HAYMH CaCBUM APYKUMjH OFI Hbe-
HUX NPOTUBHUKA, aJId U BeHUX OpaHuIala. YBEpeHH CMO Ja j€ OBAaKBa
npeaMOyia CpIICKOT ycTaBa aHTUMICHTUTETCKA, a €BO M 3amTo. Huje
po0JIeM y TOME IITO je OHA jeJHa ,,yCTaBHA yoOpa3niba“ MM yCTaBHA
(uknyja, jep y ycTaBHOM IpaBy TakBe (DUKIIMje UMajy CBOjy YIOTY U
cmucao. [Ipobnem je y Tome mITo je mojaM CymTHHCKe ayToHoMuje Ko-
coBa 1 MeToxuje yHeT TaMo I1e My je HajMame MecTO, Y ,,IPEArOBOpP
Ycray. Taj mojam, Koju HHKO HHje, a OYHIVIENHO HUKaja u Hehe, fe-
q)HHHcaTH CBaKako HEMeE Be3e ca IM0jMOM TepHToijanHe ayTOHOMHU]e.
Taj HOJaM CpOuju y namepu na cauyBa KuM Huje MOTa0 KOPHCTHTH.
Kome je xopuctno u KakBo je meroso Moryhe 3Haueme HajOOJbe ce
Bujeno y gpedpyapy 2008. xama je Tako3BaHa japkaBa KocoBo, cBojy
»CYIITHHCKY ayTOHOMM]jy Ha3Bajla NMPaBUM MMEHOM — HE3aBHCHOCT.
,,KOHCTUTYIIMOHATIM30BakbeM™“ 0jMa CYLITHHCKE ayTOHOMH]jE, LITO

17 Kap je peu o qp:kaBaMa y pernoHy (OHBIIIE jyTOCIOBEHCKE PeyOInKe), TakKBO pe-
[IeH-E MO03HABao je YcraB XpBaTcKe, ajid je OHO YKIOHCHO YCTABHOM PEBH3H]OM
2010. rogune. Bun. Vladan Petrov, ,,Izbor sudija uporedno i u Republici Srbiji —
predlozi za promenu Ustava®, u zborniku: Sudije u pravnom sistemu (priredili E.
Sarcevié, V. Petrov), Fondacija Centar za javno pravo, Sarajevo, 2013, ctp. 39-69.
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BepyjeMo Huje Omiia Hamepa ycTaBOTBOPIIA, HAueJI0 TEPUTOPHUjaTHOT
HMHTETPUTETA JIp)KaBe caMo je join Buile ociabibeHo. [lakie, mpeam-
Oyna YcraBa, mpeMja ce MOTPelIHO MHUCIH Ja OM BEeHUM OpHcCambeM
CpOuja ycTaBHONPABHO OTKUHYJIA JIEO CBOjE TEPUTOPHje, HUje HUTH je
MoOTIJIa UMaTHu 3alITUTHY QyHKIH]Y. [la cy TBopim YcraBa skenenu pea-
JIaH YCTaB, OHU MpeamMOyIly TakBe CaapKUHE HUKa1a He OW CTaBHJIM Ha
weroo yeno. Ocrano Ou OHAKO Kako je mpornucuBao Ycras Cpouje on
1990. Y cBakoM ciiyuajy, OBaKBa npeamOysia He IpOU3JIa3d U3 yCTaBHOT
uaenturera CpOuje, HEro je y3pokoBaHa ,,CHJIOM TPWIIMKA®, HYKHO-
mhy ycrocTaBibama miarpopme 3a HaBOIHE MOJTUTHYKE [IPEroBope ca
KOCOBCKMM Aji0aniuma. Ctora je oHa aHTHHJICHTUTETCKA.

4. 3akJpyyak

[Ipemaa nuteparypa 0 YCTaBHOM WJICHTHTETY Y MOCIEIHUX
JleceTak roAnHa ImocTaje OpojHHja,'® HHje joIn yBeK npoHaleHa nedu-
HHIIHja OBOT TI0jMa Koja OM ce W OJM3y MOIJIa cMaTpaTH OMIITEIPH-
xBaheHoM. UHTaB KOHIIENT je MPUINYHO MarioBUT. M3 ToT yriia mocma-
TPaHO, MOXE C€ MOCTABUTH IMUTAKE U KOJHKO j& ONPABIaHO TOBOPUTH
0 YCTaBHOM HJICHTHUTETY, a TIOTOTOBO MYy TPHJABATH BHCOKO, YaK M
KPOBHO MECTO Y HHA3Y TIOjMOBa YCTABHOT ITPaBa, KOjU C€ MOTY CMaTparu
KalUTaTHAM VITH 0ap BayKHHM.

He ynazehu ny0oko y oIroBop Ha MPETXOIHO MHUTAHKE, MU
CMO TIOILIH O] jeHe JIe(UHUIIM]E KOjy CMaTpaMoO PaJIHOM U3 JiBa pa3-
nora. Yemasnu uoenmumem yune ONUMa U noceOHa YCmagHa Have-
24, Kao u ycmashe epedHocmu jeOne nonumuukxe 3ajeonuye. IpBo, oBa
neduHUIMja je TI0A00HA J1a ce Mewa, pa3Buja u nopalhyje. Jpyro, ona
HaM c€ Y4YMHMJIA ,,3TOJIHOM™ 1a OucMmo Ha npumepy YcraBa CpOuje on
2006. mokazanu KOJUKO OH UMa ,,aHTHHICHTUTETCKHUX * MECTa, IPOTHB-
HO OHOM IITO je npeorinalyjyhe MUIIJbEHE 0 BbEMY Kao MIPABHOM aKTy
MyHOM (PUKI[Mja O HAIIMOHATHOM YCTAaBHOM U TIOJIMTHYKOM HUICHUTETY.

VY pany cmo ymorpeOsbaBajd MOjMOBE €BPOICKUA M HalHO-
HaJIHU YCTaBHU MICHTUTET. HUCMO OBOM NPHIMKOM MOHYIWIIA MEPH-
JIO jJaCHOT pasrpaHuyerba, Majla HaM ce€ YMHHM Jia jeTHO TaKBO M HE I10-
croju. OBO CTOra IITO je M YCTaBHU MICHUTET CjCIHIbCHE EBPOICKUX

18 'V namoj HOBMjOj uTeparypu Buau TekcT Muoapara JoBanosuha, koju u3 apyk-
4Hjer yria mocMarpana obenexja ycraBHor uaenrurera Cpouje: Muoznpar Josa-
HoBuh, ,,Jima mu CpOuja HOBM yCTaBHH MIACHTHUTET?, y 300pHUKY: /[Jemoxpam-
cka mpanzuyuja Cpbuje — (pe)kanumynayuja npsux 25 eoouna (npupenuwiu: b.
Bpanuh, I'. /lajoBuh), [IpaBau dakynrer YHuBep3urera y beorpany, CiyxbeHn
macHUK, beorpan, 2016, ctp. 11-29.
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YCTaBHUX Hauella W BPEIHOCTH, C jefHE, W MOCEOHNX, HAIHOHATHHX
BPEIHOCTH, BUIIIE HETO Hayena, ¢ apyre crpade. O eBpOICKOM YCTaB-
HOM HJIEHTHTETY MOKEMO TOBOPUTH Kao O CKyIIy ormrenpuxBahieHux,
[MUBUITH3AIM]CKAX TEKOBHHA MOJepHEe ycTaBHOCTH. OBaj HMICHTHTET,
MeljyTuM, ocTaje Mmyka arncTpakiiija, yKOJUKO He T00uje CBOje KOHKPET-
HO 00JIMYje U CaAPKUHY y MOCEOHMM YCTaBHUM HadyejluMa M HallHo-
HAJHUM BpeAHOCTHMA. M yripaBo y T0j ,,KOHKpETH3allUju * HacTaje IMpo-
oem. Huko nanac nehe ocrnopaBatu Hauesno mojiesie BIacTy, Ma 4ak Hi
ETOBY MEKY BapHjaHTy, Koja ToIpasyMeBa capamby u3Mel)y moauTud-
KHX BJIACTH, ajii ie KOHKpEeTHU3allnja, OAHOCHO ,,0TiepalioHaIn3anmja’
OBOI' HaueJsa JIoOUjaTH Pa3InyuTe OOJUKE y Pa3IMYUTUM JIprKaBaMa.
3aT0 W He Bpear MOJEPHOM YCTaBy Ja ,,BPBH™ OJ BEIUKUX MPOKIaMa-
IMja 0 JBYJACKUM TIpaBUMa, BJIaJaBUHM TIpaBa, HE3aBUCHOCTH CY/CTBA,
aKo OBa Havesia U BPEIHOCTH HUCY JOOMIIHN ,,HAIIMOHAIHY 00jy*. Ycra-
BOTBOPIIH KOjU CY TO MPEMO3HAIN WK UMak cpehe Ja cKiomne ,,ycTa-
BOTBOPHU MO3aMK™, IOHEJH CY YCTaBe KOjU CE JJaHAC CMaTpajy yCTaB-
HUM MOJIEITUMA, TIOMYT (PPaHITyCKOT, HEMAYKOT, JSTUMUIHO HEITUCAHOT
OpUTAHCKOT, JOHEKJIC, U IIAHCKOT, HTAIHjaHCKOT UT/.

Yeras Cp6wuje on 2006. Huje ycrieo ga 00yxBaTu OUTHE Ofpe-
JHHLIE CPIICKOT yCTAaBHOT MJCHTUTETA Ha jeaH PEJaTUBHO JOCIEAaH
HayMH. YcTaB je Ne(UHHCAO M NMPOKIAMOBAO MOACTY BIACTH, alld je
YBEO Hauelo ,,KOUHHUIIA U paBHOTEXa * M3Mel)y TpH JpkaBHE QyHKIH]E,
KOje He OJroBapa HU €BPOIICKOM, a HU CPIICKOM yCTaBHOM HJCHTUTETY.
Tume je mMpoM OTBOPHO Bpara HEJOBOJHHO KOHTPOJIUCAHOM YTHIIA]y
MOJIMTUKE Ha CY[ACTBO. YCTaB HUje NepHUHUCAO CI000JaH MaHIAT MO-
CIIaHMKa, au ra Huje Hu onemoryhuo. Camo je, onpenoom wiana 102.
CTaBa 2, CTBOPHO MIPUJIMKY U 32 3aKOHCKY HEralujy cI0001HOT MaHaaTa
MyTEeM WHCTUTYTa OJaHKO-OCTAaBKE HAPOJHOT MociaHuKa. O3aKomeme
ofHoca u3Mely MOJUTHYKE CTpaHKE W HAPOJHOT MOCJIAaHHKA ca 4Yuje
aucTe je u3abpaH HHje Y CKJIAAy ca eBPOICKUM YCTaBHUM HICHTHUTE-
TOM. YCTaB je MPOKJIaMOBA0 CTAJIHOCT CyAHjcke (DyHKLHje, alu je OHa
penaTMBU30BaHa TaKO3BAHMUM MPOOHMM MaHAATOM JIMIA KOja ce MpPBH
myT Oupajy Ha cynujcky GyHKIHjy. TakBo peliemne ce He MOXKe cMarpa-
TH CarJlaCHUM HU Ca €BPOIICKUM HU Ca CPIICKUM YCTaBHUM HMJCHTHUTE-
toMm. Hajzan, nanmonanuu unentuter CpOuje CBOje M3BOPHUILTE Halla3U
y ,,KOCOBCKOM‘* TyXOBHOM IIpocTopy. M To je Tpebdaso na Oyne nckazaHo
y nmpeaMOyau YcTaBa, a He Aa OyAe yBeJeHa ,,CyLITHHCKA ayTOHOMH]ja‘
KocoBa 1 MeToxuje xao mojam 3a KpaTKOPOUHY MOJUTHUYKY YHOTpeOy.
3aro je u oBa mpeaMOyia caMo MPUBHUIHO HUICHTUTETCKA, & CYIUTHHCKU
TO, 0€3 CyMHbe, HUjE.
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Vladan Petrov

ON SOME “ANTI-IDENTY” SPOTS IN THE
SERBIAN CONSTITUTION

Resume

Constitutional identity is an important concept in contemporary
constitutional law. In theory and in practice, however, that concept
is rather vague. The author gives a ,,working definition“ of consti-
tutional identity as a merger of universal and particular principles
and values. In his opinion, the Constitution of Serbia from 2006 has
not succeeded to consolidate all the important features of serbian
constitutional identity. The author is analyzing several “anti-iden-
tity* spots in the Constitution, like those related to the definition of
separation of powers, the nature of representative s mandate, per-
manence of judicial office and the Preambule.

The Constitution defines and proclames the separation of powers
by introducing the principle of ,,checks and balances* between
the three state funcions. That type of separation of powers is not
compatible neither with european nor with serbian constitutional
identity. In this way, the Constitution has opened the door for the
uncontrolled influence of politics on the judiciary. The Constitu-
tion does not define free representative s mandate in the explicit
manner. The judicialization of the relation between political party
and deputy is not consistent with european constitutional identity.
The Constitution proclames the permanence of judicial tenure, but
this principle is relativized by the probationary mandate of persons
who are elected judges for the first time. This solution is also not
compatible neither with european nor serbian constitutional iden-
tity. Finally, the national constitutional identity is not expressed in
the Preambule in a proper manner. The Preambule speaks about
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,the substantial autonomy* of Kosovo and Metohija. That notion
has never been defined. It was construed for political usage. That
is why the author concludes, which sounds paradoxicaly at the first
glance, that the Preambule is also not in accordance with serbian
constitutional identity.

Keywords: constitutional identity, constitutional principles, consti-
tutional values, the Constitution of Serbia from 2006, separation of
powers, permanence of judicial office, free representative s man-
date, preamble of the Constitution.

*  OBaj pax je mpumJibeH 25. maja 2017. ronuHe a mpuxBaheH 3a mramIry Ha CacTaHKY
Penakije 14. jyma 2017. ronune.
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OTHOC MEBYHAPOJIHOT U
VHYTPAIIILET TIPABA TTIPEMA
VCTABY PEITYBJIUKE CPBUJE
113 2006. TOJINHE

VK 342.4(497.11)*2006*:340.5

OpurvHaiHu Hay4YHU paj

Bojan MunucasibeBuh
[IpaBHU daxynrer YHuBep3uTera y beorpamy

Munan [Tanesuh
[IpaBHu daxynrer YHuBep3utera y Kparyjepiry

CaxeTacx

YV oBoM pazy aHanu3upajy ce onpende Yerasa Pemyomike Cpbuje
m3 2006. romuHe Koje ce THUy ofHOCcA JoMaher mpasa ca MelyHa-
poxrum npaBoM. IIpBeHCTBEHO je yKasaHo Ha OILITE TPEHIOBE Y-
TaBHKX pEICHa 0 OfIHOCY ca Mel)yHApOIHNM MPaBoOM, a 3aTHM je
JCTAaJbHO aHAJIM3MpPaH HOPMATUBHUA OKBUP HAIICT MO3UTUBHOT Ve-
TaBa. M3HeT je untaB HU3 00pasnokeHNX Mpeanora 3a yHanpeheme
FETOBOT TEKCTa Y OBOM JIENTY, & YKa3aHO je Ha ONACHOCT Off TPEHYT-
HUX TIPaBHUX ofpenada, MoceOHO MCTHUyhHM HUXOBY HEMpeLy3-
HOCT 1 MeljycoOHy koHTpamukimjy. Hapounta maxma ycMmepeHa
Je Ha HeonxoHe m3MeHe Yerasa Pemybmike Cpouje Koje hie yene-
ZWMTH 300r Mporieca MpuKIbyuetsa EBporickoj yruju. Msnoxkera cy
KOHKpETHA TIHTarha TMOBOZIOM KojuX e ycTaBHE ompende Mopati
OutH ycarnmamieHe ca mopetkom EBporicke yHHje, a H3HETH cy
HEKH HOBH HHCTUTYTH Koju hie Mopary Ot yHeTH y YcTaB, a Koju
ce THYy NpHMaTa npapa EBporicke yHuje Haj foMahinM mpaBoM,
TpaBHMA KOja NIPOW3IIA3C H3 NMaBa TPalaHCTBA, Allk 1 HEKAM 1IPO-
MeHaMa Koje ce Tiuy yHarpeljewa Brajasune mpasa. [loceOHo je
MCTaKHyTa ToTpeda yeoliema y Yeras onpenabda o ycariamasamy
CTOJbHE MONHUTHKE €A CIIOJBHOM TONMTHKOM EBporicke yHuje.

Kibyune peun: Yeras PenyOmuaxe CpOuje, oHoc ca MelyHapoHum
TIPaBOM, M3MeHe YCTaBa y Ipolecy MpHKibyyera EBporckoj yHuju

Paj je HacTao Kao pe3yaTar UCTPAXKUBAA y OKBUPY CTpaTelIKor mpojekra [Tpas-
Hor ¢akyntera YHuBep3urera y beorpany noa Hazusom HMoenmumemcku npeo6-
pascaj Cpouje, 3a oTrpojexar Ilpaso opoicasa u HapoOa Ha NOUMOBARE HAYUO-
HaHo2 uoeHmumemda.
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1. YBongHe HamoMeHe

0063upom 1a je npoiiio Beh gecer roauHa o1 ycBajama YcTa-
Ba PenyOnuke CpOuje CTBOpHIIE Cy Ce€ TPETIOCTABKE 32 BErOBY OICHY
Y TIpaBHY aHaJIM3y MPUMEHE pelieBaHTHHX ofpenada Ycrasa. Ycras Pe-
nyonuke Cpouje u3 2006. rogune npuxeara Beh 100po ycTaHOBIBEHY
KOHIIETIIIN]y MOHHM3Ma, TIpeMa K0joj Cy HOpME YHyTpalImer u MehyHa-
POJHOT IpaBa JIeo jeJJHOT MCTOT MPABHOT crcTeMa. To ce MOXKe BH/Ie-
TH Ha OCHOBY pelieBaHTHHX ojipefaba Hamer Ycrapa. [lomTo npuma-
JlAMO KOHTHHEHTAIHO] IIKOJIM TpaBa, MUTame oJHoca melyHapomaHor
W yHyTpalImker npasa pemrasa Ycras. [Iutame onHoca melyHapomHor
Y YHYTpAIEr IIpaBa je BeoMa BaXKHO jep ce Tako oOe30elyje mpu-
MeHa Mel)yHaponHOT mpaBa Ha HAIIMOHAIHOM HUBOY, @ THME HCITyHha-
Bajy melyHapoaHe obOaBe3e, alli W OTKIama MMOTEHIIMjalHa OJrOBOP-
HOCT 3a moBpene MehyHnaponHor npasa. Pag nmpBeHCTBEHO aHAIU3Upa
OJTHOC ONMMITHUX onpenada melhyHapomHOTr mpaBa mpeMa yHYTpallmbeM
IpaBy, Ka0 ¥ OCHOBHE TeHIeHI1]je Tipakce MelyHapoaHor cyia npasje
0 OBOM MHTAamy. Y HACTAaBKy C€ aHAIM3Wpajy onpemde Ycrasa Pemy-
omuke Cpouje u3 2006. rogrHe Koje peryauiry oaHoc MeljyHapomHor
W yHyTpaimer mnpasa. [lopes Tora ykazaHo je OCHOBHE MambKaBOCTH
HaIlleT YCTaBHOT PEIleha y 0BOj 00JIaCTH, a TIPEICTaBJheHA j€ U TIpaKca
Ko0ja je ¢popMHpaHa Ha HUBOY YHYTpaIIbUX cyfaoBa Pemyonuke Cpouje.
W3nera cy Heka Moryha pemema de lege ferenda xoja MoTy na yHa-
Ipejie Hally yCTaBHY HOPMAaTHBY W TaKO OTKJIOHE CBAaKH MOTEHIIH]ja-
JIaH PU3UK OJ1 OITOBOPHOCTH Ha MeljyHapoaHOM Iriany. MctoBpemMeHo
je ykazaHo Ha norpely HEOIXOIHHX YCTaBHHUX MPOMEHA Y KOHTEKCTY
nporieca npukJpydema Pemyonuke Cpouje EBporickoj yHUjU KOje HAC
OYeKY]y ¥ Koje Cy MOoTpebHe Kako OW ce 3a0KPY>KHO0 Halll IPaBHU 1Ope-
JIaK y cKIiajy ca mponucumMa EBporicke yHuje.

2. Onmity OCBPT 0 OHOCY Meh)yHapomHOT mpaBa
ca yHyTpaIlmbIM TIPaBoM

Melijapo;:[HO npaBo MMa crenuduyan NpucTymn npema os-
peﬂ6aMa u ILGJCTBy YHYTpAUIETr MpaBa. VY nodeTky cy mocrojaie Teo-
pHje Koje mpunaajy ayanusmy’ Koje cy cmarpaie aa cy MeljyHapoxHo

1 Pononavennuk nyanusma je Xajupux Tpumen, Triepel, ,,Les rapports entre le
droit international et le droit interne®, R.C.4A.D.1., 1923, vol. 1, Triepel, Droit
international et droit interne, Pedone, 1920.
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M YHYTpalllibe TPaBo JiBa MOTIYHO OJIBOjEeHA MPaBHA CHCTEMa, ca pas-
JUYUTHM CcyOjeKTHMa, U3BOpHMA M ajpecaTnma,” ma 300T Tora HUje y
MUTakby HUA HBHUXOB OJHOC. Pamy ce o /iBa He3aBUCHA M PaBHOIpPABHA
npaBHA CHCTeMa, a HopMe Mel)yHapomHOTr mpaBa MOy OUTH PUMEEHE-
HE y YHYTPAIKEM [IPAaBy CaMO KA0 HOPME YHYTPAILIELET IIPABA YKOJIUKO
ce y mera yHecy. Tako Munan Bapromn 3akspydyje 1a opranu BIacTd 1
CYJIOBH y OKBHUDY je[lHE IprKaBe HE NMPU3HA]y HUKAKBY CYBEpEHY BIIACT
M3HA]] CBOT' CaMOCTAJIHOT, HAIIMOHAIHOT CYBEpeHUTETa, ma 300T Tora
OHU TIPUMEHY]y CaMO OHA MpaBwiia Mel)yHapoJHOT TpaBa 3a Koja UM
To Oyne HapeheHo mytem gomahe mpaBHE HOPME, Koja je 3a lUX o0aBe-
3a.“Y Taga popmaHO TO BHIlIE HUCY HOpME MeljyHapoHor npasa, Beh
HOpPME YHYTPALILET IPABHOT IIOPETKA.

KacHuja Teopujcka cTpyja Ha3uBa ce MOHU3aM IIpeMa Kojoj ce
pajau o IeTIOBUMA jeTHOT jeIMHCTBEHOT IIPABHOT CUCTEMA, jep j€ JIEjCTBO
CBAKE HOPME HEMOCPEHO YCMEPEHO y KOHAYHOM MCXOAy Ha MOjeIHH-
1a.? Y OKBUPY MOHHM3MA IIOCTOjalIe CY JIBE CTPYje: je/Ha Koja cMaMarpa
Jla YHYTpallibhe IpaBo Tpeda 1a uMa MPeIHOCT U Apyra Koja BUIu Mely-
HapOJHO IPaBo Kao npuponHo Haapeheno. [IpBa koHuenuja nocmarpa
YHYTPAIIHE MPAaBO TOMHHAHTHUM jep Mel)yHapoHO TIpaBo TIOCMaTpajy
caMo Kao CIOJballlkbe IpXKaBHO Mpaso 300r cieneher: ,,1. Hagap)kaBHA
BJIACT HE ITOCTOjH, TAKO JIa CBaKa Mp>kaBa CII0OOIHO OTYIyje O CBOJHM
MeljyHapomHUM o0aBe3aMa U HauMHY HUXOBOT M3BPIICHA; 2. HAIIEK-
HOCT 3a 3aKJby4ee Mel)yHapoqHHX yroBopa JIe)KH y HEHOM yCTaBy,
JaKie y yHyTpammeM mpasy.” OBaj mpasall MOYMBao je Ha YBPCTOM
JPKaBHOM CYBEPECHHUTETY KOjH je OMO CBOjCTBEH NEPHOLY Y KOME CY
HacTaJie OBE UJleje ayTopa.

MHoro je akTyelHHja 1 peallHija KOHIIEIHja Koja cMarpa aa
ce y OKBUPY MOHHM3Ma MOpa JaTH npuMat MelyHapoaHnom npaBy. Tako
OBH TEOPETHYAPHU NOCTABIbA]Y YHYTPALIH IPABHH CHCTEM HEIOCPe/-
HO Hcroz MehyHapoHOT IpaBa Koje ra Ap>KU Y OTHOCY XUjepapXujcKe
3aBUCcHOCTH. Ha nctr HaumH noctymnajy u Mehynapoana tena. UyBeHn
aytop Mmehynapomnor mpasa Jlayrepmaxt TBpano je ma mehynapomHo

2 Munenxo Kpeha, Mehynapoono jasno npaso, Ilpasuu daxynret, beorpan, 2011,
ctp. 71-74. Bpemenom ce jaBumia u tpeha, T3B. KomnpomucHa teopuja. O Tome
BUACTH cTp. 74-75.

3 Munan baprom, Mehynapoono jasno npaso I, Ilpasan daxyntet, beorpan, 1954,
ctp. 40-41.

4  Hans Kelsen, ,,Les rapports de systeme entre le droit international et le droit in-
terne”, R.C.4.D.1., 1926—1V, vol. 14; Hans Kelsen, Théorie générale du droit et de
[’Etat, Rééd., Bruylant/L.G.D.J., 1997; Hans Kelsen, Principles of International
Law, Rinehart & Company, New York, 1952, ctp. 401-447.

5 O6pan Paunh, ,,Mehynaponano u yHyTpaime npaBo‘, Melynapoonu npobremu,
WuctutyT 32 MehyHaponHy MONHTHKY U npuBpeny, beorpax, op. 3—4/1999, ctp.
362.
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paBo Tpeba ja uma npumart jep o0e30ehyje 6osby 3alTUTy JhYICKHX
npasa.®

Tako je jomr Cramau mel)yHapomHu cym mpasie 3aKkJbydudo
Jla ce CTpaHe YrOBOPHHUIE HE MOT'Y MO3BaTH HA YHYTPAIIkhE MPOMUCE
Kako Ou u3berie HeKy MelyyHapoaHy o0aBesy.” TakaB uctu ctaB Crai-
HU Mel)yHapoHu Cy/l ipaB/ie MOHOBHO j€ Y BE3M ¢a YCTaBHUM OJPE/i-
0amMa W TUME YCIIOCTaBHO HECYMIbUBY XHjepapXujy y IOTIEAY OTHO-
ca yHyTpammer u MeljyHapomaHor mpasa.® Kaga ce pagu o Tymademy
MeljyHapoIHHX criopa3yma, Ty je Ha TIPBOM MECTy Hamepa YTOBOPHHX
CTpaHa IITO ce MOXe BUASTH W3 cieneher HaBoma CramHor mehyna-
pOIHOT cyna mpasJe: ,,He Moxe ce, Mel)yTHM, CIIOpUTH Jla cama CBpXa
MeljyHapomHor criopa3dyma, carfiacHO HaMepH YrOBOPHHIIA, MOXE Jia
Oy/ie 1a CTpaHe yCBOje HEeKa KOHauHa IpaBujia KOjuMa ce CTBapajy MH-
JMBHUJIyaJIHA [TpaBa ¥ o0aBe3e U YHje U3BpIIaBame 00e30elyjy Hamo-
HaJHH CylI0BHU. )

VY wmehynaponHoj yroBopHoj mpakcu, on kpaja XIX Beka,
JIOHOCE Ce BHIIECTPAHU YTOBOPHU - 3aKOHM YMja je MpaBHa MPHUPOAA
BpJIO CIMYHA YHYTpaIlmbuM 3akoHnMa.'® Tako ce BpemeHoM MelyHa-
POITHO MPaBO HM3TPAJWIIO TI0 HEKHM MOCTYJAaTHMa KOjU CYy BaKWIHU Y
YHYTpAIIlbUM MPaBHUM IOpELMMa ApkKaBa WIAHMIA, Ja OM MOCTaIo
00jeKTUBHO TPaBO, TO j€CT, IPaBHU CHCTEM KOjU Jieyje M HEe3aBHCHO
01 TIOjeTMHAYHHUX BOJbA JIpyKaBa. Y TAaKBOM MHJbEY €BOJYHPAO j€ Of-
HOC YHYTpAUIBEr ¥ Mel)yHapOIHOT NpaBa, MpeMa HECIIOPHOM NpHMa-
Ty HOpMH MelyyHapogHor mpaBa. TakaB TOK je JIOTHYaH jep ce IpaBHA
npaBuiia Mel)yHapoIHOT TipaBa NMPUXBaTajy y3 MPUCYCTBO BOJbE JpiKa-
Ba, T1a O OHIA MPUPOTHO OMIIO OYCKUBATH J1a C€ ApKaBe MPHUAPKABA]Y
Tako mpeay3etux obapesa. ,,OCHOBHO je IPABHJIO Jia MMOCTOjambe WU
JIOHOUIICHE HAIMOHAIHUX MPOIHCA CYNMPOTHUX MelyHapOJHOM TpaBy
Y3POKYj€ ONTOBOPHOCT JAPKaBe U MPYKa OCHOB 3a MOTHOIICHE OJI'0Ba-
pajyhux 3axteBa a ce oHM 00ycTaBe, Kao M 3aXTeBa 3a HAKHATy IITETe
caMo KaJia ce TH IPOMNKCH KOHKpeTHO u npumene.“!" Ca apyre cTpaHe
JprKaBe Cy JTy’KHE Jla OLITY]y U paBuiia ommurer Mel)yHapoaHor rmpasa
Kao U KOTE€HTHA TpaBHJIa.

6  Martin Dixon, Textbook on International Law, Oxford University Press, 2007, ctp.
88.

Permanent Court of International Justice, Ser. B., No. 17, ctp. 32-33.
Permanent Court of International Justice, Ser. A/B, No. 44, ctp. 24.

Permanent Court of International Justice, Jurisdiction of the Courts of Danzing,
Ser. B, 15, 1928, ctp. 18.

10 CreBan Bophesuh, ,,Omnoc ynyrpammer u wmehyHapomnor mpasa“, Auanu
Ipasnoe paxynmema y beoepady, 6p. 4—6/1997, ctp. 354-395.

11  Buneru: Bnagumup [deran, Mehynapooro npaso, Ceeyunnuite y Pujenn, Pujexa,
2000, ctp. 15-20.
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3. OmHOC MelyyHapOIHOT M YHYTpAIIkhET paBa npema
YcraBy Penyonuke Cpouje uz 2006. ronune

YcraB Penybnuke CpOuje je cieano HOpMAaTHBHU KOHTHHY-
UTET KOjH je MMOCT0jao y MPETXOAHMUM aKTHMa HajBUIIET THIA KaJa ce
panu o ogHocy ca MehyHapoauum mpaBoM. Tako na ce Mory npomahn
CIIMYHE KOHCTPYKIH]j€e Y MOTIIey OHOca Mel)yHapOJHOT U YHY Tpallbher
npasa. Kana ce paau o HameM Mo3UTHBHOM YCTaBy, OH/IA j€ Ty BaKaH
npe cBera wiad 16. Ycrasa Penyonuke CpOuje. [lenyje na 6u Ham ycra-
BOTBOpAI] MOPAo Jia MPUMEHH IPYTy TEPMHHOJIOTH]Y Kako Ou Ha 00Jbu
HAYMH [IPEJCTaBUO OHO ILITO CE Y OBOM WwiaHy Hanazu. OH HOCH Ha3uB
»~MehyHnaponuu onHocu®. Taj TEpMUH je jako IIUPOK, HENpELH3aH, u
LITO je MOXKJIA U HajBaKHU]je, HUje IPaBHU jep y ceOn o0yxBaTa 1 pa3He
Jpyre o0acTy — MOJUTHKY, EKOHOMH]Y, CTpaTerHjy... 300T Tora oBakas
Ha3uB HHje oAroBapajyhu 3a unaH Koju perynuiie ogHoc ca mehyHa-
poaHuM mpaBoM. BepoBarHo O6u O6uio 6osbe 1a je KopumheH TepMHUH
,OnHoc mpema MelhyHapoaHOM IpaBy®, Kao Ha3UB OBOra 4jaHa. Y
TEKCTy OBOT 4iaHa y CTaBy jemaH crtoju: ,,CrosbHa monuTuka Pemy-
omuke CpOuje movyrBa Ha OMIUTEIPU3HATHM MIPUHIUIKAMA U MPABUIIU-
Ma mehynapoanor npasa. OnmrenpuxBahena npasuia melyHapogHor
npasa u noTBpheHn MelyHapoiHU yroBOpH CacTaBHU Cy €0 MPaBHOT
nopetka Perybnuke CpOuje u HemocpenHo ce npuMemyjy. [lotphenn
MeljyHapoIHu YroBOpH MOpajy OUTH y ckinagy ¢ YcraBoM.“!? M3 oBakBe
(dbopmynanuje ogpende npousasy Aa je Haul YcTaB y NOTIYHOCTH IpH-
XBAaTHO MOHHMCTHUKY TEOPH]y jep Cy MOTBpheHu MelyHapogHu yroBo-
pu cactaBHU Aeo nopetka Penyonuke CpOuje. TakaB mprcTyn Hanx
yCcTaBoTBOpana 0o je JIoTHYaH jep MpHUMagaMo €BPOICKO-KOHTHHEH-
TaJHOM cucTeMy npaBa. OBakaB cTaB je MOTBpheH y mpakcy gomahux
cynosa.'? Ilopex oBora, mpounsiasu Aa ce Halla IpkaBa oOaBe3ania Ha
HETOCpeaHy NpUMeHy Mel)yHapoaHOr mpaBa U TO y BEOMa LIMPOKOM
0o0uMy jep ce HaBoje oniuTenpuxBaheHn NPUHLUUNK U paBuia mMehy-
HapogHor mpasa. OBo je mpuiIMYHO HeonpelheHa 1 BeoMa IUpPOKa KOH-
CTpPYKILIHja KOja MOXKE J1a MPOy3poKyje npobieme y mpakcu. Hanme, y
MeljyHapoIHOM MpaBy HE TOCTOjU jacHa KoAM(HKalja mpaBuia Koja
cy onurenpuxsahena, Beh ce Mo THM MOT'Y cMarpaTi KOTeHTHE HOpMe
(xoje Takohe HuCy kKoau(uKOBaHE), OOMUYajHOTpABHA MpaBHia, Kao M
OIIITa TIpaBHA Havesa MpU3HaTa Of] CTpaHe MpocBeheHnx Hapoa.

12 UYnan 16. YcraBa PenmyOnuke CpOuje n3 2006. ronuse.

13 Buperu: Cama bajuh, Mehyrapoonu u uayuonanmu cyoosu: 00 cykoba 0o
capaore, lpaBuu ¢paxynret, Hosu Can, 2004, ctp. 147-164.
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Maua nomoh je mTo ce rOBOPH O MPUHIUITKAMA, IITO j& AUPEK-
TaH TPEBOJ] Ca CHIVICCKOT je3uKa peun principles koja ycTBapu o0yxBa-
Ta Hauena MehyHaponHor npasa. Cmarpa ce aa cy Hadena meljyHapos-
HOT IpaBa HaBeeHa y wiaHy 1Ba [loesbe Yjenumenux Hanmja.'¥ Ca
Jpyre cTpaHe, MOIITO je KopuinheHa ped ApuHyuny TO OHJA JOAATHO
3aMarJbyje OHO Ha IITa Ce Y CTBapH MHUCIHJIO, T1a C€ MOpa CMaTpary Jia
ce paau o cBUM ommrenpuxsaheHnM HOpMaMa MelyHapoaHOT Ipasa,
JaKjie HopMaMma Koje uMajy AejCTBO erga omnes. Y BUX OHJA yrase
kako Havyena [ToBesbe YjenumeHnx Halmja, Tako U CBE APyre HOpMeE Koje
MMajy TakBoO JIejCTBO: 00MYajHa mpaBuia npe cBux. [lomro cy odonuyaj-
Ha MpaBuJia 4eCTO HeojpeljeHa, Hemrcana, OH/Ia je CBaKo MO3HMBALE HA
IXOBY HETIOCPE/HY NPHMEHY NPOOIEeMAaTHIHO YaK 1 Ha MehyHapos-
HOM ILTaHy,'” a IIOroTOBO je HepealHo OYCKMBATH J1a I'a I03HA]y H NPH-
MEHYjy JIMIA KOja IPE/ICTaBIbajy IPIKABY U MOCTYIA]y Y YHYTPAIIBUM
oprannMa. /la je mpema HaBoaMMa Hamrer YcraBa oOyxBaheHo oOu4aj-
HO TIpaBo, CBeouM U cieneha omryka YCTaBHOT cyfa: ,,0 U3BOpPY KOjU
WU CafpiKU TIpaBWJja TIOHaIama cy0jekara Mel)yHapoIHOT TpaBa kKoja
Cy Hactayia kao MehyHapomuun oOwdaj m OJHOCE Ce Ha CTajHy W jel-
HOOOpa3Hy Ipakcy ap)kaBa y OJHOCY Ha HEKE HajOIIITHjE BPESTHOCTH,

14 UYnan 2. Opranu3zanyja 1 BEHH YWIAHOBH ITOCTYTajy y CIIPOBOhemY IIJbeBa HaBe-
JIeHUX y unaHy 1y carnacHocTu ca cienehnm Hadenuma: 1. Oprannsanuja nounsa
Ha Ha4elly CyBEepeHE jeJJHAKOCTH CBHX CBOjHX 4JIaHOBA; 2. 1a OM CBAKOM O]l HHX
ocurypaia Inpasa M IIOBJIACTHIE KOje NPOMCTUYY M3 WIAHCTBA, CBM WIAHOBH Ca-
BECHO HCITyHaBajy o0aBe3e Koje Cy Npey3ei y CarlacHOCTH ¢ oBoM [loBesboM;
3. CBU YJIaHOBH pelllaBajy cBoje MeljyHapomHe cCiopoBe MUPHUM HAauHHHMA, TaKO
na Mehynapoaau mup u 6e30€IHOCT Kao HU TpaBaa He Oyay noBpeleHu; 4. cBu
YJIaHOBU C€ Y CBOJUM Mel)yHapOIHHUM OfHOCHMA Y3Ip)KaBajy Off MPETHE CHUIIOM
WM ynorpebe cuiie MPOTHB TEPUTOPUjaTHOI MHTETPHTETA MM MOJIUTHYKE He-
3aBUCHOCTH CBaKe Jp)kKaBe, WJIM Ha CBaKW JIPYr'M HAYMH HecarllacaH C IMJbeBUMa
VYjenumeHux Halija; 5. CBH WIAHOBH J1ajy YjeIHeHIM HallijaMa cBaKy oMoh y
CBAKO] aKIHj1 KOjy OHE IPeay3uMajy y ckiay ¢ oBoM [1oBesboM, U y3/1pkaBajy ce
0] laBarba MOMONM CBaKoj Jp:KaBH MPOTHUB Koje YjeIUbeHe Hallije Mpey3uMajy
MIPEBEHTHUBHY WM NPUHYAHY aKujy; 6. Opranuzamnuja odez0enyje aa Ipxase Koje
HUCY WIAHKIE YjeIUIbeHNX Hallkja IOCTYIajy y CKIIaay C OBUM HaveluMa y MepH
Yy K0jOj je To moTpeOHO paau oAp>kKama MelhyHapomHor Mupa u Oe3demHocTH; 7.
numra y oBoj [losesbu He oBnamhyje Vjeaumene Haluje 1a ce Mellajy y MUTamba
KOja ce 110 CYIITHHHU Hajla3e y YHYTPallibh0j HaJI)KHOCTH CBAaKe IP)KaBe HUTH 3aX-
TeBa O] Wia-HOBA JIa TAKBa ITMTaka M3HOCE Ha pelllaBame Ha OCHOBY oBe IToBesbe;
aJi OBO Havelno Hehe yTHIATH Ha MPUMEHY MPUHYIHUX Mepa MpeaBuljeHux y ria-
Bu VIL

15 3a ommrtu nojam M nNpuMeHy oOHW4YajHUX IpaBuia BuaeTH: bojan MunucassseBuh,
,PeHecanca obuyaja y mehyHapognom mipaBy”, Harmonius - Journal of Legal
and Social Studies in South East Europe, beorpan, 2014, ctp. 214-226.; Bojan
MunmucasibeBuh, bojana Uyukosuh, ,lIdentification of Custom in International
Law*, The Annals of the Faculty of Law in Belgrade — Belgrade Law Review, Year
LXII, 2014, No. 3, ctp. 31-52., bojan MunucasseBuh, ,,Yiora obudaja y mMo-
JIepHOM Mel)yHapomHOM mpaBy U 3Havaj 3a MehyHaponaue unTerpamuje PemyOimike
Cp6uje”, Cpncra nonumuuxa mucao, IHCTUTYT 3a MOJIUTHYKE CTyauje, beorpar,
op. 4/2014, ctp. 233-246.
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WM CaJipike Hauena Koja Tpeda MpUMEHUBATH aKO HeMa MOIPOOHH]HX
MpaBuiIa ¥ Ha OCHOBY KOjUX Tpeba MOCTyNaTH NpU TyMadewmy JPyTrHxX
HopMmu.“1® [lopen Tora, OuI0 OM Pa3yMHO MPETIHOCTABUTH Jia CE OBJIC
MpUXBaTa U MPUMEHA OIIITHX MPAaBHUX Havesa MPU3HATUX O] CTPaHe
npocBeheHnx Hapoja Kako cy HaBejeHu y wiany 38. Craryra MelyyHa-
POAHOT Cy/a Mpase.

IlTo ce Tmue moTBpheHNX MelhyHapoIHHUX criopa3yma CHTY-
arija je apyraunja. YcraB PemyOnuke CpOuje ca pas3iiorom mnpeasuha
BUXOBY HEMOCPEIHY MPHMEHY IJe ce TOopea OBUX ojapenada Mopajy
MMaTH y BUIy U onpende 3akoHa o moTBphuBamy MehyHapomHHUX yTo-
Bopa m3 1978. ronmuHe kKojuMa ce ca jeqHe CTpaHe Halma Jap)kaBa oda-
Be3yje Meh)yHapOIHUM CIIOPa3yMOM Yy CMHCTY MeljyHapOIHOT MpaBa u
OJITOBOPHOCTH, a ca JIpyre CTpaHe b paTuduKaiuje u 00jaBJbUBamba
MeljyHapoIHHX YroBopa jecTe Jia ce HeKd Mel)yHapoaHU akT yBele y
MIPaBHU KUBOT U TipaBHH nopenak Penyonuke CpOuje. Ca craHoBHUIITA
MeljyHapomHOT TpaBa HeMa MponHca Koju mnpeasuhajy mpaBuia y
Be3u o0e30ehema HermocpeqHe MpuMeHe Me)yHapoIHUX criopazyma y
YHYTpalIkbeM NOpeakKy.'”

Henocpenna npumena mel)yHapoqHux yroBopa 3Ha4u Ja Cy
MehyHapoIHH YrOBOPH ayTOMAaTCKH HNPUMCHUBU y YHYTPALIBEM I0-
PETKY U /1a HHje MOTPEOHO JOHOCUTH OMJIO KaKBE aKTe y LIUJbY HUXOBE
npumene. OBzie je umak moTpeOHO yKa3aTH Ha I0jaM CaMOW3BPIIMBHX
YIoBOpa, jep Cy caMO OHM IOTOJHHM J1a Oydy HEHOCPEOHO MPUMEHHUBU
y YHyTpamrmeM TopeTky. Octainu yroBopu, 6e3 003upa Ha YUHEHUITY
na je YeraB PemyOnuke CpOuje penBHuIeo 1a ¢ce CBH YTOBOPH HEIIO-
CPEIHO PUMEY]Y, HUCY TIPUMEHUBH 0€3 MHTEPBEHIIN]€ YHYTPAITEHET
mpaBa. Tako ce cy0jeKTH YHyTpallmher MpPaBHOT MOPETKa IO3HMBAjy
HETIOCPEZIHO Ha YrOBOP K40 OCHOB 3a CTHIAhC IpaBa MM 00aBe3a u
HAIMOHAIIHH CY/IOBH MJIHM JIPYyTH OPTaHH MPHMEY]y MPOIUCE YToBOpa
Hernocpenno.'® Camu CyoBH Cy peMa CIIOBY YCTaBa Ty>KHH Ja CylIe Ha
OCHOBY YCTaBa, 3aKOHA, ONIITHX aKara, OIIITUX MpaBuia MehyHapo-
HOT TpaBa ¥ MoTBpheHnx MehyHapomHux yropopa.'”

[owmro je na HuBoy YcraBa Penybnuke CpOuje npensuhena
HerocpeaHa mpuMeHa MelyHapoaHuX yroBopa, jacHO je ja caM YcTaB

16 Bunetu Pemiemwe ycraBuor cyna, UV, 6p. 43/2009, ox 9. jyma 2009.

17 Dinah Shelton, International Law and Domestic Legal System, http://scholarship.
law.gwu.edu/cgi/viewcontent.cgi?article=1389&context=faculty publications,
crp. 228.

18 Ponospy0d Ertunckw, ,,Hemocpenna nmpumena Mel)yHapoIHUX yroBopa y HpaBHOM
nopetky Pemyomuke Cpbuje®, y monorpaduju: Monism & Dualism, IlpaBan ¢a-
KyaTeT YHuBep3utera y beorpany, MuctutyT 3a ynopeano npaso, MHCTUTYT 3a
MehyHapoaHy nonmTuKy u npuspeny, beorpan, 2013, cp. 731.

19 UYnau 142. Yeraa Penyonuke Cpouje.
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HE pelllaBa cBa MMUTama 10 Kojux Moxke Johu y npakcu. Taxko je mpery-
LITCHO YHYTPAIIKLIM CYI0BHMA a 06e36eae npumeny MehyHapoaHux
yroBopa Koju Cy paru(UKOBaHU Ha OILFOBOpa]th/I HayuH. Y TpakcH,
MehyTum, Moxke 1ohu 10 pa3nuuuTHX cuTyanuja. Haume, Moxe ce ae-
CHTH JIa YOIIITE HEeMa MPaBUIia YHYTPALIKET MPpaBa Ha KOje Ce OIHO-
cu Heku Mel)yHapoaHu yroBop, Taja OM YKONMKO je To moryhe, 6uo
npuMemuBaH Mel)yHapoaHu yroBop, Wiu Ou ce ycBojuna oxapelhena
npaBuiIa Kojuma Ou ce obe3z0enuna muxoBa npumena. Jpyru je ciy-
4aj YKOJIMKO MOCTOje TpaBHA MpaBUiia YHYTPAIIbEr Mpasa, Mpe CBUX
3aKOHCKe onpenioe, Tajia ce MOXKE MOCTAaBUTH MTUTAE IBHXOBOT OIHOCA
rnpema ojipeioama MelijapoaHor cropasyma. Y TOM CMHUCITY HaJICK-
HOCT UMa YCTaBHU CyJI KOjH O[UTy4yje O TOME Ja JIM je HeKH 3aKOH WU
JApYTH OIIITH aKT y CKIaly ca MehyHapoaHHM yroBOpOM. 29 Ca pmpyre
CTpaHe MeCTO MehYHapOIHUX YTOBOPA Y XHjepapXHji MPABHHX MPOITH-
ca PCHyGﬂI/IKe CpOuje jecte ucrmof YcraBa jep MelyHapoIHU yrOBOPH
Mopajy OUTH y carimacHOCTH ca YCTaBOM, aju u3Ha[ 3akoHa.?!) YeTaBHM
cya uma oBnamheme Ja [IeHH Aa JIM je HeKH paTn(UKoOBaHU MelyHapoI-
HU YTOBOp y cKkiaay ca YcraBoMm. OBaKBO pelleme Huje Oair Hajoosbe,
jep je Heku yroBop Beh paruduroBaH, Jakie JpxaBa ce oOaBesala
wuMe Ha MehyHapoaHom miany. 30or Tora ce ce Hamehe 3akipyvak na
Oou om0 OoJbe aa je y YcraBy npeaBuleHo aa YCTaBHHU CyJl IIGHU YyC-
TaBHOCT HEKOT Mel)yHapoHOT criopa3ymMa Ipe KOHauHe paTh(UKaImje,
Kako Om ce m30erio oOaBe3MBambe¢ MPOTUBYCTABHUM Mel)yHapoaHUM
YrOBOPOM M THME CIIpedmniia cBaka Moryha rnpaBHa KOMIUTHKAIM]a WA
eBEHTYyaJIHa OITOBOPHOCT JprkaBe Ha Mel)yHapomHom rutaHy. [IpkaBa
ce, mpemMa npaBHIMMa Mel)yHapoJHOT 1paBa, HE MOXKE IOTOM I03Ba-
TH Ha MOBpEAY YHYTpalller IpaBa paau nzderaBama MmelhyHapoaHe
obagese.”” TTopen oBora KoHBeHIHMja 0 YTOBOPHOM TIpaBy mpeasula aa
,,CTpaHa yroBOpHHIIa HE MOXKE JIa C€ M030BE Ha CBOjE YHYTpAILEhE Mpa-
BO Jla OW OmpaBjaia HEeU3BpIICHEe yroBopa.“* TlomiTo je 0BaKBO pe-
meme YeraBa PemyOnuke CpOuje o onenn Beh patndukoBanux melhy-
HApOJIHKUX CIOpa3yMa HEMOBOJHHO PEICHE U KPUTUKOBAHO O] CTPaHE

20 Bunern wian 167 (1) Ycrapa Pemyomuke Cpouje.
21 Bwupnern unan 194. YeraBa Penyonuke Cpouje.

22 Bunern umaHoBe 3. u 32. Hampra mpaBmiaa O ONrOBOPHOCTH [piKaBe 3a
npotuBnpasre akte u3 2001. roauHe koju je ycBojuna Komucuja 3a meljyHaponso
mpaBo. Article 3. Characterization of an act of a State as internationally wrongful
The characterization of an act of a State as internationally wrongful is governed by
international law. Such characterization is not affected by the characterization of
the same act as lawful by internal law. Article 32. Irrelevance of internal law The
responsible State may not rely on the provisions of its internal law as justification
for failure to comply with its obligations under this Part.

23 Ynan 27. KoHBeHIHje 0 yTOBOPHOM IIPaBYy.

36



Bojan MwmmcassseBuh, Munan [lanesuh — OJJHOC MEBYHAPO/JHOT ...

Benernujancke koMmucuje,’” oHma je ycBOjeH 3aKOH 0 YCTaBHOM CYIY
koju npensuba na: ,,Onpende nmorBpheHor meljyHapoHor yropopa 3a
KOj€ je O/UTyKOM YCTaBHOI' cyla yTBpH)EHO Jia HUCY Y CarlaCHOCTH ca
YcraBom, ipecTajy Jia Bake Ha HauuH npeasulen TuM mel)yHapoaHum
YrOBOPOM M omiITenprxBaheHuM npaBuinmMa MeljyHapoaHor mpasa. )
Benenujancka KOMUCH]ja je HaBella Jla Ce U caM YCTaB MOpa TyMaduTH
y CKJIaJly ca npaBwiinMa Mel)yHapoaHor mpaga, 1ITO je TeHISHIU]a 1 Y
yIOPEHOM TpaBy.>®

Jla 61 ce 00e30eamIa HenocpeaHa NpuMeHa openda, noTpeo-
HO je Ja ce YCTaHOBH Ja JIM je Hamepa YrOBOPHMX CTpaHa Ouna na ce
ofpende yroBopa HemocpeaHo npumMemyjy. Tako je, penumo, y ciaydajy
npumMene Criopasyma o Cykiecuju’” Koju ce OJJHOCH Ha CTEUeHa MpaBa
1 MIMOBHHY HAlll CyJ] 3aKJbY4HO Jia C€ pajiy O Criopa3yMy KOju Moapasy-
MeBa MPUMEHY NPEKO yCBajama MPaBHUX MHPONHUCA HA YHYTPALIBHEM
IUTaHy, ajdu 1 NoTpely 3aKibyuera OunarenapHux crnopasyma. Tako je
CyI HaBeo: ,,Hamepa yroBOpHUX CTpaHa Ap:KaBa HaCTaJIMX O OMBIIMX
JYTOCIOBEHCKHX penyOirKa Koje cy 3akibyumiie CriopasyM o CyKIecHju
Oua je ma ce 3aKJpyde OuiaresapHu cropasyMu Kojuma he ce perynu-
caTu Mpoleaypa pellaBama 3axXTeBa U KojoM he ycTaHOBUTH Ap)KaBHA
Tena koja he mo HaBeTHUM 3aXTeBHMa ITOCTYNAaTH NpUMeRYjyhu onpen-
Oe HaBeJCHOT cropasyMa M oulyudyjyhu o 3axTeBHMa 3a yTBphHBame
MpaBa Ha MOKPETHY M HEMOKPETHY MMOBMHY IPAaBHUX JUIA. Tek 1o
OKOHYamy HaBelleHE MPOLEAYpPe, YKOIUKO 3aXTeBH Oyay OCHOPEHH, O
uctiMa he ommyuuBaru cyn.“?® OBaj ciydaj je HHTepecaHTaH jep ce
OIHOCH Ha NMpHMEHY Mel)yHapoIaHOT yroBopa Kaja je Takolhe Ouia Ha
CHa3M oapenda 0 HeMOCPEeIHOj MPUMEHH Mel)yHapOIHHUX YroBOpa, Koja
je pemiewe u 'y Baxxehem YcraBy Pemybnuke Cpouje uz 2006. OBo Ham
TOBOPH [a, MAKo je mpenBuljeHa HemocpenHa MPHMEHa YroBOpa, TO
He 3Haud Aa he Outn nmorpeOHO M Moryhe To 00e30eIuTH y CBaKOM
KOHKPETHOM Ci1y4ajy, Beh he To 3aBUCUTH MM O TPUPOJIE yroBOpa WK
071 HaMepe YrOBOPHHUX CTPaHa.

24  European Commission for Democracy through Law (Venice Commission),
Opinion on the Constitution of Serbia, Misljenje br. 405/2006, CDL — AD, 2007,
Strazbur, 2007. godine.

25 Unan 58. ctaB 2 3akoHa 0 YCTaBHOM CyZy.

26 Munusewme o YeraBy Cpouje, EBporicka KoMucHja 3a IeMOKpATHjy MyTeM MpaBa,
ycBojeHo Ha 70. mnenapnoj ceqanim Komucuje (Benernmja, 17-18. mapt 2007.),
JOCTYITHO Ha cajTy: http://www.venice.coe.int/docs/2007/CDL-AD(2007)004-srb.
pdf, 29.10.2009.

27 Cnopa3sym o nurambuma cykuecuje u3 2001. koju je parudurosan ox crpane CPJ u
o0jaBibeH y Cnyorcoernom enachuxy 6poj 6 u3 2002. ronuxe.

28 Pememe Bumier tprosusckor cyna y beorpany, [x. 9881/2005.
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Ca acriekra 3allITUTe JUYHUX TIpaBa MOCEOHO je BaXkHa Ojl-
penda Ycrara PenyOnuke CpOuje y kojoj ce HaBonu cienehe: ,,Jbyicka
U MamWHCKa IpaBa 3ajeMyeHa YCTaBOM HEMOCPEIHO Ce MPUMEHY]Y.
VYcraBoM ce jemue, M Kao TakBa, HEIOCPEIHO ce MPUMEHY]Y JbyACKa U
MamHMHCKa MpaBa 3ajeMueHa omnmrenpuxpalieHnM npapunnma melhyHa-
pomHOr mpaBa, MOTBpheHHM Mel)yHapomHUM yroBOpUMa M 3aKOHHMA.
3aKOHOM Ce MOXeE TPOMKCATH HauWH OCTBApHBama OBHX IIpaBa camMo
aKo je TO YCTaBOM HM3PHUYHUTO NMPEIBUEHO WM aKO je TO HEOIXOIHO
3a OCTBape-C MOjEIUHOT MpaBa 300T KEroOBe MPUPOE, PHU YeMy 3a-
KOH HH Yy KOM CJIy4ajy He CMe Ja yTH4Ye Ha CYIITHHY 3ajeMYEHOr mpa-
Ba. Oxpende 0 JbyACKUM UM MalbUHCKUM MpaBUMa TyMadye ce Yy KOPHUCT
yHarnpehema BpeIHOCTH JIEMOKPATCKOT JIPYIITBA, CariacHO Bakehnm
Mel)yHapomHUM cTaHIapauMa JbYACKHX M MamHUHCKHX MpaBa, Kao U
npakcu Meh)yHapomHHX WHCTHUTYIHMja KOje Hal3Upy HHUXOBO CIIPO-
Boheme.*” Ha oBaj HauMH Hall YcTaB MpUXBaTa KOHILEMIHU]Y Koja je
Beh ayxe npucyTHa y Mel)yHapoaHOM nipaBy Aa je ,,MeljyHapomHo npa-
BO MPOJIPJIO Y EKCKIY3MBHY 30HY JoMahuX MOCIIOBa KOju ypelyjy omHoC
u3mel)y Biaacti u mwenux rpahana.‘?? Jlakie, kaga ce pajan o JbYICKAM
W MambMHCKUM NPaBHMa HEOITXOHO j€ YHETH HeKa Iojalmea. Han-
Me, Halll YCTaBOTBOPAI[ OUTy4YHO j€ Jla MOPe JbYACKHUX MpaBa HaBese
1 MOCeOHO MambHMHCKA MpaBa U TUME MO/IBYYEe HHHXOB 3Haua], yKake Ha
CEH3UTUBHOCT y TOIVICY IOJI0XKaja MalkbUHA U Tako 00e30e1u HHUXO0-
By 00Jby 3aIHTI/ITy3” ITopex 0BaKBOI pelICH:a MOTao je Ja NPUXBATH
JApYTH HPHCTYII KOjH HETyjy HeKe pa3BHjeHE EBPOIICKE JAPKABE, K0 LITO
je peunmo ®panirycka. OBa apkaBa IMpPUXBAaTa KOHICTIIH]Y JbYICKUX
mpaBa 0e3 003upa 0 KOMe ce pajiu, AaKiie U Kaja je ped O MPUIIaHH-
Ky MamHHe, OH MMa MPaBO Ha MOIITOBAKE CBUX JbYACKUX MpaBa Kao 1
cBU octanu rpahanu oBe apxkase. OBakaB MPHUCTYI je TPABHO JIOTHY-
HUjU | MPEKO Iera ce Moxke 00e30eautu Takohe edukacHa 3amTura
NpUIaIHIKa MatbuHa. VcTHIIalkeM MoCceOHOT MPAaBHOT CTaTyca MarbH-
Ha 3alpaBo ce NMpUIaJHUIN BehnHe NOBoJEe y HE3rOIHY CHUTYallHjy,
jep NMpUMaIHUIM MamkbUHa TOpe]] CBUX MpaBa Koja ce rapaHTyjy CBUMa
MMajy M JI0JIaTHO 3ajeMUYCHH CTaTyC U I0JIoXkaj. Moaa Ou ce y HeKoM
cneneheM momyxBaTy M3MEHE Hamier YCTaBa MOTIA MCTIPABUTH jeIHA
OBaKBa MpaBHA HEJIOTUYHOCT.

29 Unawu 18. Ycrara Penyonuke Cpouje.

30 Anne — Marie Slaughter, William Burke — White, ,,The Future of International Law
is Domestic or The European Way of Law*, Harvard International Law Journal,
2006, ctp. 327-352.

31 Ha To ykasyje uian 21 [loBesbe 0 oOCHOBHUM mpaBuma EBporicke yHuHje rie je
npensuhena norpeba moceOHE 3alITUTE MAmbUHA Y OMIITEM CHCTEMY 3allTHTE
JbY/ICKHX IpaBa.
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JHaibe, xaza ce pajy 0 N3BOpUMa MpaBa, Halll YCTaB Ty HABOAH
Jla Cy OHa 3ajeMueHa ,,onmrenpuxsaheHum npasuinMa mel)yHapogaHor
npaBa, MOTBpeHNM MeljyHapomHUM yroBopuma u 3akoHuMa.” Jlakie
OBJIe IPUXBATa jOIIl IIMPY KOHIEIIIN]Y Ol OHE KOjy TOMHUEbE KOJ| OHOCA
ca MehyHapoaHMM MPaBOM TJ€ HaBOAW OMINTENpUXBaheHe MPUHIIHIIE.
OBJie je MpUXBaTHO KOHCTPYKIHUjy omirenpuxsahena npasuia mehy-
HapOJIHOT MpaBa — IJie je 3amnpaBo 00yXBaTHO CBa MpaBHJIa KOja UMajy
NejcTBO erga omnes. TakaB MPUCTYII je CYBHIIE IIHUPOKO IMOCTABIbEH
W TIOHOBO HAc JIOBOJM Y 3aMKy O NMPUMEHM OOMYajHUX MpaBWia Koja
nMajy cBOjy cneumbnqﬂy npaBHy ¢usrnoHomHjy. OBJiE ce TOHOBO panu
0 HeHOCpeI[HOJ npuMeHH ozipenada MelyHapomHOT MpaBa, a Mo3uIHja
3aKOHa je OBJIe CBEJICHA CaMO Ha Mepy JIakile IpuMeHe u o0e30ehema
OCTBapema JbYJICKOT MM MambHMHCKOT MpaBa, 0e3 MoryhHocTH aa ra
Cy3H WJIH OrpaHu4n y Omino koM cmuciy. [ToceGHo je oBie nHTEepecanT-
HO pelIeHke M0 KOME Ce 3aXTeBa MPUMEHA U FapaHTOBAKE JbYICKHX U
MamUHCKUX MpaBa CarfiaCcHO CBOJNYTHBHO] MPAKCH HAJI30PHUX Teja U
y cmuciy npahema cTaHgapaa KOju TMOCTOje U KOjU Ce CBAKOIHEBHO
ycaBpiasajy.’? OBze CToOju jeZiHa OMACHOCT Ha KOjy je MOTPeOHO yKa-
3atu. [lomro je jacHO Ja yHyTpalllku JApKaBHH OPraHd MOpajy MpH-
MEHUBATH CBE CTAaHAAp/e U MPAKCy YTOBOPHHX Tejla HEOIXOIHO je Ja
ce CTaJHO BPUIM aHAJIW3a JOHETUX W YCBOjEHM OJUTyKa M CTaHIapja,
Kao U eyKallHja JIMIa Koja MocTynajy y HOje,Z[I/IHa'-IHI/IM Clly4ajeBuMa.
To 3axTeBa BeJMKH HAIIOP U KOHCTAHTHHU PaJl KOjH j€ BEOMa TEIIIKO Opra-
HU30BaTH U MOCTUNH NApaIeITHO ca peOPMOM jaBHE yIpaBe U Cy/I0Ba.
A ca jpyre cTpaHe, MOIITO CTOJH y HalleM YCTaBy Jia CMO c€ Ha TO
obaBe3aJii TakBa ofipei0a MOXKEe MPOY3POKOBATH OJITOBOPHOCT JIpKaBe
Ha Mel)yHapoiHOM I1aHy.

4. Heonxo/iHE yCTaBHE ITPOMEHE
y npouecy npukspydewma Penmyonuke Cpouje
EBporickoj Yuuju

Heomxonnoct mpomena Ycrapa Pemyonmuke CpoOuje 300r yc-
nacka y EBporicky yHij cy motiryHo jacHe. I[IpBo, kama ce mocmarpa
TpaKca CBUX JpkaBa Koje cy npuctynane EBporckoj yHuju, Bumm ce
Jla Cy CBE OHE MOpaJie Jia MCHajy CBOje YCTaBHE aKTe, Ia je jaCHO Ja TO
Mopa u Penmryouka Cpouja. Ipyro, TpeHyTHH YcTaB PeHy6JII/IKe CpOuje
HE MOJKE Jla OIICTaHe Yy MCTOM OOJIMKY jep OM OHJa mpoliec yiacka Pe-
nyomuke Cpouje y EBporicky yuujy 6uo memoryh. [TorpeGHo je 06e3-

32 Espomcku Caser je 1996. roguHe ycBojuo 3ajeJHUUKY akIujy 3a 60pOy mpoTHB
pacusma 1 KceHodoouje.
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OeauTH yBOheHme MHTErpaTuBHE Kiiay3yJe y yCcTaB KOjoM OH ce MpaBo
EBporcke yHuje yBeno y npaBHu cucteM Penybnuke Cpbuje, n 06e3-
Oemmia mweroBa Beha mpaBHa cHara oj mpomnuca PemyOnuke CpOwuje.
EBporicku cyy npajie je y HU3y CBOjUX Ipecy/a’> moTBpauo odaBesy
npumara rnpasa EBporicke yHHje Ha/l IPaBoOM JpiKaBa WIaHHIIA, TaKO Ja
je oBaj yclioB 0 yBohelmy MHTErpaTHBHE KJa3yJe HEONXOIHO YHETH Y
VYeras Penyonuke Cpouje. [lomro je y YeraBy HaBeneHo na [lapnament
yCBaja 3aKOHE U JIPyTre OMIITE aKkTe*® KOju UMajy IUpe IPaBHO J€jCTBO
MOTPEOHO je YHETH HEOIXOJIHE U3MEHe Kako OM ce o0e30emuia mpu-
MEHa OIIITUX MPaBHUX akara EBporicke yHHje: ypendu U TUpeKTUBa,
nowmro mux He JoHocu Ilapnament Peny6nuke Cpouje.

[Mopen HaBeneHWX HEONMXOTHHUX MPOMEHA KOje Cy Be3aHe 3a
cymnpeMariijy npasa EBpornicke yauje, moTpedHo je y YcraB PemyoOmuke
Cpbuje yHeTH HOpME KOje ce omHoce Ha rpahancTBo EBporicke yHumje.
YcraB nipensul)a 1a cBaku IMyHOJETaH U IMTOCIOBHO crioco0aH rpahanma
Peny6niike CpOuje MMa aKTUBHO M MACHBHO OMpayko mpaso.’> Camum
ynackoM y EBporicky yaujy rpahanu PemyOmmke CpOuje CTUTY aKTHB-
HO W TIaCHBHO OMpayko MpaBo W y morienay m3bopa 3a EBporicku map-
JIAMEHT, a TOpeJI Tora CTUYY CE M CBa OCTala IpaBa U3 KopIryca rnpasa
eBporickor rpaharctsa.’® Tako ce Ha OCHOBY ofpenaba mpasa EBporr-
cke yHHje?”) MOKe 3aKJbYUHTH Ja CE€ OBJE CTHUY jOIII M IpaBo Ha 3abpa-
HY JUCKpHMHUHaIUje, cio0oia KpeTama U HACTalhUBamkha Ha TEPHTO-
puju EBporicke yHUje, MpaBo Ha JUTUIOMATCKY M KOH3YJIApHY 3allTHTY,
MPpaBo Ha METHINjy EBpOIICKOM mapiaMeHTy W OMOyJCMaHy, IpaBo Ha
MPUCTYN JOKyMEHTHMa opraHa EBporicke yHuje. O MOMEHTa yiacka
y EBporicky yanjy Penyonuka CpOuja he 6utn my’xHa Ja Ha CBOjOj Te-
puTopuju 00e30eau paBo AprKaBJbaHUMa AprKaBa diaHuIa EBporicke
YHH]e Ja I1acajy Ha JJOKaTHAM H300puMa, jep UMajy MpaBo Ha cI0001I-
HO KpeTame W HacTamnBame. CBe OBO He IpenBuha camammmi YCTaB
Penryonuke CpOwuje, ma he ce MopaTu MpUXBaTUTH W MIpaBUja Koja Cy
yCBOjeHa Ha OCHOBY AMPEKTHBAa EBpOIICKe YHHjE€ KOjUMa j& TIPUMEhEH
uman 22 Yrosopa o Esporckoj yamju.3®

33 Bugern Ha mpumep: Slucaj C-11/70 Internationale Handelsgesellschaft mbH v
Einfuhr-und Vorratsstelle fiir Getreide und Futtermittel, (1970), ECR 1125.

34 Bugern unan 99. craB 7. Yeraa Penmybnuke CpoOuje.
35 UYnan 52. Ycrasa Pemyonmuke CpOwuje.

36 Buneru: bojan Munucasiberuh, ,,[IpaBo rpahanctsa EBporicke YHuje u aurio-
MAaTCKO M KOH3YJIapHa 3alTuTa", E8poncko sakonooaécmeo, NHCTUTYT 3a MeljyHa-
POnHY MONUTHKY U pUBpeny, beorpax, 6p, 12/2013, ctp. 16-31.

37 UYnan 22. Yrosopa o EBporickoj yHUjH.

38 JupextuBom Casera 93/109/E3 ox 6. neuembpa 1993. romune (ca KacHUjUM
n3MeHama u gonyHama), JupekruBom Casera 94/80/E3 ox 19. neuembpa 1994.
roJuHe (ca KaCHUjHUM M3MEHaMa M JIOMyHaMa).
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VY npeaxoaHoMm Jneny Tekcta je Beh HaBeleHo jaa je Bene-
nujancka komucuja CaBera EBpomne mmana pelieBaHTHE 3aMepKe Ha
HEeKa HOpMaTHBHA pememha Ycrasa u3 2006. ToquHe Koje ce 0JHOoCce Ha
BIIaJIaBUHY IpaBa. /la cy TH MIPUTOBOPH OMIIM OTIPaBIaHM, BUIH CE TIpe-
Ma ToMe TO je EBporicka KoMucHja Te cTaBoBe YKJbyumia y M3pemiraj
ca CKkpuHUHTA 3a norasise 23 [IpaBocyhe n ocHoBHA mpaBa. CymTHHA
CBHX IIPUTOBOpA HaJla3M Ce y MOTPeOH J1a ce UCKIbYUH ydernrhe U3BpII-
HE BJIACTH y (DYHKIMOHHCAY CYACKE BIACTH, MOPEA TOTA jelaH Je0
npuroBopa Komucuje ognocu ce Ha ydenthe [Tapiaamenra y nporenypu
n3bopa cyauja. Hapounty naxmy npuwinkom Oynyhux msmena Ycra-
Ba Tpebasio Ou oOparuTu Ha M300p M cactaB Bucoxor caBeta cyacTsa
u [Ipxasuor Beha Tyxwunana. KOHKpeTHH WiaHOBU caJallmber YcraBa
Koju cy mpoOiieMaTHuHu ca cTaHoBHUILTa EBporicke koMcHje jecy cie-
nehu: 147, 1534 n 164*). YiipaBo Ha OCHOBY OBUX Ipumenoun EB-
porcke xomucHje Brmaga Pemmyonuke Cpowuje je 2015. roquae caunHmma
Axmmonw ian®? u ymytwna ra 'y bpucen. tbume ce mpensuha ga ce He-
OTIXOJHE yCTaBHE MTPOMEHE MOpajy crpoBecTH 1o kpaja 2017. ronune,
a 1a he ce oHIa MPUCTYNHTH yCBajaby ¥ N3MEHaMa ceTa IPaBOCYIHUX
3aKoHa Koju he Ha Kpajy OWTH y MOTIIYHOCTH y CKJIaJy ca morpedama
BJIaJIaBUHE TpaBa U ycKiIal)eHH y MOTIYHOCTH ca CBUX KJbYYHUM TIPH-
roBopHuMa Koje je ymytuia EBporncka ynuja n Benenujancka koMmucuja.

Kao jemno on BaXHUX THTama Koje¢ je TTOBE3aHO ca MpOMe-
HOM Bakeher YcraBa Hamehe ce n nmuTame crpoBolema pedeperayma
o npuctynamy Permyommke Cpouje EBporickoj yauju. [Ipema Baxxehum
onpendama Ycrasa u3 2006. roguHe HeMa CyMbe Ja je 00aBe3HO opra-
HU30Bame TakBOT pedepennyma.y OBakBy cBojy 00aBe3y MOTBpIMIIA j&
Bnana PenyOnnke CpOuje mpuiankoM AaBama YBoJHE uzjaBe Ha [IpBoj
MehyBnanuHoj koHpepeHnuju janyapa 2014. ronuHe kaga cy u pakTuy-
KM 3aTI04eJd IPErOBOPH O MPHCTYMamky y wiaHCcTBO EBporicke yHuje.*)
300r Tora Tpebda OYEKUBATH /1a TIOCTIe OKOHYaa MPUCTYITHUX IPETOBO-
pa, a mpe KOHAuHOT' IPUXBaTama criopazyma o MpUcTynamy Perry6mu-
ke CpbOuje EBporckoj yauju fgohe 10 opranu3oBama pedepeHayma Ha
kxome he ce rpaljaHn U3jacHUTH O YIIACKY Y WIAHCTBO OBE OpTaHU3AIIH]C.

39 Ogpnocu ce Ha U300p Cyauja KOju 1O NPBH MyT CTYMAjy Ha Ay>KHOCT.

40 Ogpnocu ce Ha HamexkHOoCcT CKymuTHHE Ja Oupa wiaHoBe Bucokor caBera cyn-
CTBa.

41 Ogpnocu ce Ha HamexkHOCT CKymuTuHe na Oupa wianose Jp:kaBHor Beha TyxXu-
JIaLITBA.

42 AKUWOHW ITIaH 3a MMOTvIaBJbe 23 Halla3u ce Ha cajTy MHUHHCTapCTBa MIpaBJe.
43 Unawn 203. craB 6. Ycraa Penyonuke Cpouje.

44 JloctynHo Ha cajTy Kanienapuje 3a eBporcke HHTerparuje.
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[Topen HaBeneHux yckinahuBama Koja Cy HyXHa MOCieauIa
npolieca NpuKJbydema EBporickoj yHUju, TOTpeOHO je y YeTaB yHETH U
perneBaHTHE ofipeade y Be3u ca BohemeM CroJbHe mojuTHKe PemyOiike
Cpouje. Haume Beh canma moctoju motpebda 1a ce crosbHa MOJUTHKA YC-
knaljyje y HajBehoj Mepu ca CrioJbHOM MOIUTHKOM EBpoIIcKe yHUje, ITO
je Be3aHo 3a noTpebe mperosopa o mprctynamy. O MOMEHTa yiiacka y
yyiaHCTBO To he OMTH HecropHa npaBHa o0aBe3a. TakBa oapezda he ce
Mmopatu Hahu y YcTaBy, a leHa cajpkuHa he ce 0HOCUTH Ha Boleme
CIIOJbHE MOJUTHKE Y CKJIAJly ca CIIOJbHOM MONUTUKOM EBporicke yHHje.

5. 3akJbydHa pa3marpama

Ha ocHOByY Hampes HaBeJICHOT MOTY c€ 3Byl HEKH 3aKJbY4-
I KOjU Cy BE€3aHH 3a OIeHy YcraBa Pemyonnke Cpbuje kao 1 'y moniesy
IberoBe Oymyhe mpoMeHe, a CBe y IelTy KOj! C€ OJHOCH Ha OTHOC Mehy-
HapomHoT TipaBa U YcraBa Permyommke Cpbuje. Pemema koja cy HaBe-
neHa y Baxehem YcraBy HUCY OmiIa y TOBOJPHO] MEPH TIPOMHIILIBCHA.
Crrue ce yTHCaK Jia je BUIIEe OMIa MPUCYTHA WHEPIHja Kaaa ce paan
0 TIpey3UMamy HEKHX pellieha U3 MPEAXOIHUX yCTaBa, ako TOBOPHMO
o omHOCYy MehyHapomHoTr TipaBa ipema gomahem mpaBy. I[IpoMene koje
Om ce Mopalie YHETH THYY C€ ca jeJHe CTpaHe TEPMUHOJIOTH]je, KaJa
ce panu o Ha3uBy wiaHa 16. Ycraa. [lopen Tora, HeomxomHo je oOpa-
TUTH TIAXHY Ha KOHCTPYKIU]Y OBOT M JAPYTHX 4JIAaHOBA Kaja ce pajiu
0 HEMOCPEHOj MPUMEHHU OMIITHX NpaBwia MelyHapomHor mpasa. Y
OBOM paJly je yKa3aHO Ha ONAacCHOCTH OJf MPHXBAaTama OBAKO IIMPOKE
KOHCTPYKIIHje MPaBHUX MpaBuia Mel)yHapOHOT TpaBa, U yKa3aHo Ha
KOHKpETHA pellema 0 TOMe Kako 0u Tpebasio ¢popmynmcaru onpenoe y
Oyayhem ycray.

Heonxonne npomene YcraBa u3 2006. rofauHe O4YeKyjy ce
300r mpoueca npuctynama Penyonuke Cpouje EBporickoj yauju. To
ce, Kao IITO je y TeKCTY HaBeJeHO, O4YeKyje y BHIe npasana. [Ipea jm-
HHja OfiHOCWIIA O ce Ha KJay3yJdy O MpHMary eBpOIICKOT MpaBa, ajiu
ropeJ| Tora U3BecHo je na he OuT mpoMeHa u y rnorieny npasa rpahan-
CTBa, MAalbMHCKHX [PaBa, BJIaIaBUHY TpaBa, yCKIa)eHOCTH CIIOJbHE M0~
JIUTHKE ca CIIOJbHOM IOJTUTUKOM EBporicke yHHje, Ka0 U HEONXOAHOCT
cupoBolema pedeperayma o npucrynamwy Penyonuke Cpouje EBpor-
CKOj YHH]H.

Ha ocHOBY cBera M3HETOr MOXE C€ 3aKJbYUHUTH Ja Cy HEOoIl-
XOJHE KOPEHHUTE yCTaBHE peopMe Koje ce OUeKyjy y HapeIHOM Mepro-
ny u 1a he one uhu y npasiy Koju je HaBeZeH y oBoM paay. [lorpedno
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je caMo 100po MPOMUCIUTH O HOPMAaTHUBHO] KOHCTPYKIMju Oymyhux
onpenada kako O ce yCBOjuiIa peliera kKoja hie Ha Ty»KHU POK OAroBa-
partu HanMoOHAJIHUM HHTepecuMa PenyOnuke CpoOuje. Jla 6u ce 10010
TEKCT ycTaBa Koju hie OuTH KOpUcTaH u yrnoTpeOJbUB Ha JyKU BPEMEH-
CKH TMEePHOJI, MOTPEOHO je 00e30eauTn mupoko yuenihe cTpyumaka u3
pa3IMYMTUX 00IACTH MpaBa, allk Kajia ce pajy O JAey KOjU Ce THYE O/
HOCca Mel)yHapoIHOT U YHYTpalllkher IpaBa OHJIA je Ty MOTPeOHO 00yX-
BaTUTH OCHOBHE CYTr'eCTH]e KOje Cy U3HETE U 00Pa3JIoKESHE Y OBOM pajy.
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Bojan Milisavljevic, Milan Palevic

RELATIONSHIP OF INTERNATIONAL AND
DOMESTIC LAW BY THE CONSTITUTION
OF THE REPUBLIC OF SERBIA 2006

Resume

This paper analyzes the provisions of the Constitution of the Re-
public of Serbia from 2006, concerning the relationship of domestic
law with international law. It is primarily indicated in the general
trends of constitutional solutions on the relationship with interna-
tional law. In this sense, given the rules of international law relating
to the relationship between international and domestic law. Special
emphasis has been the practice of the International Court of Justice
on this matter. Enhanced to express primacy of international law
over internal law.

Authors after that analyzed in detail our positive normative frame-
work of the Constitution. Set forth a series of reasoned proposals
for improvement of its text in this part, points out the danger of the
current legal provisions, stressing their mutual contradiction and
imprecision. It points to the unsustainability of the current norma-
tive solutions in the constitution when it comes to the application
of conventional legal rules. The contents are the views on the direct
application of the whole of international law at the national level of
the Republic of Serbia. It is shown that the current solutions in the
Constitution untenable when it comes to assess the constitutional-
ity of international treaties that have already been ratified, what is
indicated by the Venice Commission.

The contents are the disadvantages that exist regarding the applica-
tion of human and minority rights in line with the new practice of
international courts and treaty bodies. Particular attention is paid to
the necessary amendments of the Constitution of the Republic of
Serbia, which will be followed by a process of joining the European
Union. On display are specific issues on which the constitutional
provisions need to be harmonized with the ranking of the Euro-
pean Union, but also presents some new institutes that will have to
be included in the Constitution and which concern the primacy of
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European Unions law over national law, the rights arising from the
rights of citizenship , as well as some changes regarding the promo-
tion of the rule of law. Particularly, the need to introduce provisions
in the Constitution on the harmonization of foreign policy with the
foreign policy of the European Union.

Constitutional changes are necessary on the one hand due to the
entry of Serbia into the European Union, and on the other hand
need to be made to lead to better protection of national interests
and eliminate any potential liability of the Republic of Serbia at
the international level for violations of an international obligation .

Keywords: Constitution of the Republic of Serbia, the relationship
with international law, amendments to the Constitution in the pro-
cess of joining the European Union.

*
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YCTAB PEITIYBJIMKE CPBUJE N3
2006. TOJUHE 1 HAYEJIO ITPABHE
JPXXABE — MUT WJIX UICTUHA?

YIK 342.4(497.11)“2006%:321.01

OpurvHanHu Hay4YHU paj

Hparytun ABpamoBuh
[IpaBHu daxynret, Yausepsutetr y Hosom Camxy

CaxeTacxk

Mapa ce nojMoBH TpaBHe ApkaBe 1 BIIa[aBIHE NIPaBa JaHAC YIJIaB-
HOM CMaTpajy CHHOHMMIMA, Y Pajly C€ YKasyje 1 Ha HeKe HHXOBE
CYIITHHCKE pa3iuke, iMajyhu y BuIy BpeTHOCHO onTepeherse moj-
Ma 1 KOHIIeNTa BIIajlaBiHe Npaa. HakoH KoMmapaTHBHE aHATH3e
BEJIUKOT Op0ja eBPONCKIX YCTaBa Y KOjuMa je KOHCTUTYIHOHAIH-
30BAHO HAYEJIO TPaBHE JAPkaBe (BIaaBUHE NPaBa), yCTAHOBIHEHO
je ma Hajehu Opoj eBPOICKHX 3eMasba YCBAja KOHIICHT NpagHe Op-
JHcase, IOK Cy Y MarbHH Jpkase (OMBIIIE JTOCTOBEHCKE perryonu-
ke, ocuM CII0BEHH]e) Koje MONa3e 01l 81d0dslUHe npasad Kao OCHOBA
JIpKaBHOT yCTpojcTa. Taj TePMUHONOMIKE MAHHp HA IIPOCTOPHMA
HeKajJalmbe Jyrociasuje BEPOBATHO MPEICTaBIba JAHAK ONAKOM
HITH TTONUTHYKH JKeJbEHOM MPEy3HMarby OBOT NPABHOT MHCTHTYTA
13 YIVIE/THAX eBPOTICKHX YCTaBa, K0 M MOCIE/HITY He0BOJLHO Oll-
PEe3HNX TPaBHUX TpaHcIUiaHata. Haume, y 3BaHMYHUM NPEBOIUMA
EBPOIICKHX YCTaBa Ha CHINIECKN je3UK CKOpO 03 M3y3eTKa ce Tep-
MHH TpaBHa JpkaBa MPEBO TI0jMOM BIIalaBUHA 1pasa — rule of
law. Aytop ananmsupa oxo 20 ycTaBa eBpOTICKHX JpykaBa  J071a3H
710 3aKJbYYKA /1A C€ y BETHKO] BENMHU HHUX, Ha H3BOPHUM je3ULHMA
THX 3eMaJba, Y IHXOBHM yCTaBUMA KOPHCTH TEPMHH KOjU 1 JMHT-
BHCTIYKH OTOBApa MOjMY TPaBHa Jpykasa, a He MOjMy BlaJaBHHA
npasa. To Huje ciyyaj ca Yeraom PemyOmaxe Cpouje u3 2006.
TOJIHHE.

Y pazy ayTop KpUTHKYje peliere U HaunH Ha Koju je y Cpouju

*  OBaj paj je pe3yaTaT peaan3oBamba HayYHOUCTPAKMBAYKOT MIPOjeKTa Koje puHaH-
cupa MUHHCTApCTBO MPOCBETE, HAYKE U TEXHOJIOIMIKOT pa3Boja Pemybnuke Cpouje
(6p. 179045).
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2006. ronuHE KOHCTHTYHMOHAIH30BAHO HAYeNo BIajaBUHE IMpa-
Ba. [Topen HemoTpeOHO YecTor Mo3MBakba Ha BIAIaBHHY 1IpaBa, y3
becriorpedHo ontepehiBame HOPMaTHBHOT TeKcTa HaOpajambeM 1
00jalmbaBambeM TPHHIAIA BIIaIaBHHE NpaBa, Hall yCTaBoTBOPaLl
C¢ HCKPHTHUKH MUK paCHPOCTpaH)eHOJ, Y OCHOBH YHHBED-
3aIMCTHYKO] (THOEpaHoj) Bep3uju BlaJaBiHe MpaBa, kKoja je Oap
MOTJTa TETUMUYHO Ja C€ TIPUIATOM APYIITBEHUM CHEIUpIIHOC-
tuMa PenyOmuke Cpouje.
Ha kpajy, aytop ce 3anaxe 3a ycTaBHO NIPHXBATAbLE HAUENA PaBHE
JIpkaBe Koje je MHOTo Omike YCTaBHOM HieHTHTETy PemyOmike
Cpbuje, oMHOCHO MPaBHOj TPATHIIH]! Ha KOjOj OH MOUMBA.
Kibyune peun: Yeras Penyomnuxe CpOuje, npaBHa pikasa, Biajia-
BUHA TPaBa, yIope/Ha yCTaBHa aHATK3a, pelnerse de lege ferenda,
TIPaBHU TPAHCILIAHTH

1. [IpaBHa ap>kaBa U BIaJaBUHA IIpaBa — O]l TOJMOBHE
CIIMYHOCTH KA CYIITHHCKOM Pa3JINKOBAY

Beh cam Ha3uB oBor pajga, a mpe cBera leroBa OCHOBHA TIpe-
Muca, MOIJIH Ou Jia cTBOpe M3BecHy 3a0yHy. Hamme, unranan Ha IpBU
noryie] oyekyje na hie 1 opae OMTH pedr O MPaBHOj APKAaBH, FEHUM OC-
HOBHUM NPUHIUIIMMA U HAYMHY BbUXOBOT HOPMaTHBHOT YCIIOCTaBJbambha
y Hamem ycraBy. Mel)yTuM, oHO IITO MOXe Ha TIPBH MOIVIE M3a3BaTh
n3HeHaleme jecTe 3amaxarme J1a IpaBHe JIpyKaBe y HallleM ycTaBy Hema!

Haume, ycraBoTBOpall je MOIIA0 OJ jeJHOI HamMa Y OCHOBH
NPWIMYHO CTPAHOI KOHIICNTA, KOHIICNTA BJIaJlaBUHE IpaBa (3a4y/0
UCTO je mocTynuo u ycraBorBopail 1990. rogune).) MHoru 6u pexin
Jla je pa3jinKa He3HaTHa, T¢ Jla CE PaJiv O JiBa CPOJHA UCjHA Pellckha U
JIBa 10jMa KOjU Ce JlaHaC CMaTpajy CHHOHUMHMA, IITO ¥ HUj€ TIOTILYHO
HeTauHo.” MeljyTum, mopes; HHCTHTYIIHOHATHO-UCTOPUJCKUX Pa3iivKa
KOje HECYMIHHBO HOCToje I/I3Meljy OBE JIBE JIOKTPHHE KOje TIOYHBajy Ha
JIBE IPABHE TPaJIUIH]je, IOCTOJU | je[Ha CYIITHHCKA pasinka. Mana ce
IojaM IIpaBHE AP>KaBe M TEOPHjCKH U MTPAKTHIHO CKOPO yBEK (hopMyIu-
1 Bunern npeamOymy u wi. 1 Yeraa Penyomuke Cpouje, Cryorcoenu enacnux PC,

op. 1/1990. Nnak, y Tom YcTaBy ce HUje e1ad0pupao KOHIETIT BiaJaBHHE IIPaBa u

YTOJIMKO CE Marbe pepIeKTOBa0 KOHTPAITYHKT I10jMOBA IIPaBHA Jp)KaBa U BJIaaBH-
Ha IIpaBa.

2 Bupmeru: Danilo Zolo, ,,The Rule of Law: A Critical Reappraisal®, The Rule of
Law — History, Theory and Criticism (eds. Pietro Costa, Danilo Zolo), Springer,
Dordrecht, 2007, ctp. 3-73.
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1Ie Kao jenan (GopMaIHO-MaTepHjaIHN KOHIICNT, UCTO KA0 M BJaJaBHHA
npasa, HCTOPHUjCcKo onTepehere OBOT KOHIIETITa U Iajbe MOCToju. Y

[IpaBHa nprkaBa ce U JaHAC YIIIABHOM JIOXKHMBJbABA, HAPOUHUTO
W3 yIJia aH[IOAMEPHYKUX MPABHUKA, KAO jeJlaH TTO3UTHBUCTHYKU KOH-
IIENT, TIpa3Ha Jpymrypa 0e3 caapikaja.? OBaj mojaMm ce U majbe carie-
J1aBa Kao BHIe GOpPMaHH, IeCyNCTaHIIMAIN30BaHH, CTPOTO MPOLIEIY-
pamHu (xao state rule through law omHoCcHO rule by law). Kako nctrae
Poszendenn: ,,JipxaBa BiaaBuHe Kpo3 npaBo (state rule through law)
O0u 0o MHOTO OOJBM HM3pa3 Ha EHIVIECKOM jE3HMKYy 3a MpPaBHY IpXKaBy
(Rechtsstaat) nero BnagaBuHa npasa (rule of law)“.>) Ha cninvan HaduH
u TamaHaxa BHIM Y OCHOBH MPaBHY AP)KaBy Kao HajTamy HopMaHy
BEp3H]jy BJIJaBUHE MPaBa, Kao BIAAaBUHY MYTEM MpaBa U KPo3 MPago,
IITO je KapaKTEPUCTHKa CBake MojepHe apkase.® UnHu ce 1a U 1ajbe
Meljy aHroaMepruKuM TeopeTHUapuMa TMOCTOjU CTperma on Kemse-
HOBE TBPJIEH-E Jla CBAaKa JIpyKaBa MOXKE OMTH MPaBHA YKOIUKO MOCEyje
MIpaBHU Mopeak 06e3 063rpa Ha caapKuHy.”

3 O pasnmukama u3mely oBa aBa yuema Bujaeru Buiue: Jparytun Aspamosuh,
,,BllaJlaBiHa paBa W NpaBHA Ap)KaBa — HCTOCT WIH PasIHIuToCT?*, 360pHUK
paoosa Ilpasnoe gpaxynmema y Hosom Caoy, IlpaBuu daxynrer y HoBom Cany,
Hosu Cap, 6p. 3/2010, ctp. 421-437.

4  Bupnern Ha mpumep: Michel Rosenfeld, ,, The Rule of Law and the Legitimacy
of Constitutional Democracy®, Southern California Law Review, University of
Southern California Law School, Los Angeles, No. 5/2001, ctp. 1318-1330; Brian
Z. Tamanaha, On the Rule of Law: History, Politics, Theory, Cambridge University
Press, Cambridge, 2004, ctp. 92.

5 Michel Rosenfeld, ,,The Rule of Law and the Legitimacy of Constitutional
Democracy*, HaB. geno, ctp. 1319.

6  Brian Z. Tamanaha, On the Rule of Law: History, Politics, Theory, HaB. neino, cTp.
92.

7  ,,A Taja ce NOKyIaj Ja ce AprkaBa JISTUTUMHpA Kao MpaBHa JpkaBa OTKPUBA Kao
MOTIIYHO Heno00aH, MOIITO CBakKa AprkaBa Mopa Ja Oy/e IpaBHa JprkaBa: ako ce
HOJ1 ‘TIPaBHOM JIpKaBOM’ TTOJ[pasyMeBa JpikaBa Koja ‘MMa’ MpaBHU mopenak. Jep,
HE MOXe TTI0CTOjaTH J{prKaBa Koja HeMa WM jOII HeMa MPaBHU ITOpe/aK, MOIITO je
CBaKa J|p)kaBa caMo jenaH npaBHu nopenak. 11ITo He npeacTaB/ba HUKAKaB BPE/i-
HOCHU cyn. Taj mojam mpaBHe JApkaBe HE CME Ce, HAPABHO, MOOPKATH Ca OHUM KOjH
3HA4H [PAaBHU TOPEAK cacBUM ofpeljeHe caipKUHe, HalMe, TaKaB KOjH MOoKazyje
M3BECHE MHCTUTYILMjE Kao IITO Cy CJI000/e U IpaBa, rapaHiiyje 3a caoOpaeHoCT
IpaBy opraHa — (yHKIHja M JeMOKpaTCKe MeTo/ie CcTBapama mpasa. Camo y jen-
HOM TaKO YOOJHMYEHOM CHCTEMY HOPMHU BHIECTH ‘UCTUHCKH NPaBHU IOPEAAK, TO
je mpupoaHonpaBHa npenpacyna“, Xaunc Kemsen, Yucma meopuja npasa, lpas-
Hu dakynrer Yuusepsutera y beorpanmy, beorpax, 1998, ctp. 82. Crnmuno cra-
Hosuuite ce cpehe u kox lmura: ,,Peu ‘npaBHa apkaBa’ MOXKE 3HAUUTH TOJHMKO
Pa3IMUYKUTHX CTBapH Kao M caMa ped ‘TpaBo’, a OCHM TOTa U TOJIHMKO PA3THIUTHX
CTBapH Kao IITO Cy OpraHu3alije Koje Cy HaroBemTeHe peyjy ‘apskasa’. [loctoju
(eynanna, cranemika, rpahaHcka, HalMOHAIIHA, COLMjaIHA, aJbe: IPUPOIHONPAB-
Ha, yMHOIIpaBHA, HCTOPH]jCKO-IIpaBHA ApskaBa. CXBaTJBHUBO j€ IITO MPONATaHJHCTH
1 aIBOKAaTH CBHX BPCTa pajo 3a cebe MpeTeHayjy Ha Ty ped Kako OM MpOTHBHUKA
nmrdaMupany Kao Hempujatesba npasHe apxkase”, Kapn Imur, ,,JleranHoct u ne-
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C nmpyre cTpaHe, BIaJaBUHA IIpaBa c€ U Jajbe cMaTpa Kao Ma-
TEpHUjaJIHU, CaJPKUHCKH, BPEAHOCHO UCIYHEHHU T0jaM, KOjH MpecTa-
BJbA CaMy CPX ,lipaBeqHor  npymrea. Kako Xajek ucruue ,,BiajiaBuHa
IpaBa HUje BlaJlaBUHA 3aKOHA, Beh BaJiaBUHA I10 MpaBy, METalpaBHa
JIOKTPHHA WJIH TTIOJMTHYKHY uaean .’

Jla 51 je u Hamer ycTaBOTBOPIA PYKOBOIMIIO OBO Pa3JIUKO-
Barbe KaJia je MPUXBaTHo Jia APXKaBy YCTPOjU Ha jJeTHOM Y OCHOBH CTpa-
HOM, common law xoHuenty? Jla nu BnajaBuHy nmpaBa MOXKJIa cMaTpa
CynepuopHUjuM MoiesioM? Vi je Moxk/ia y muTamy pacipoCTambeHOCT
U ommuTenpuxBaheHOCT SHIVIECKOT je3WKa y KOME ce MpaBHa JpiKaBa
(Rechtsstaat) penoBHO (4aK ¥ 3BAHUYHO) MTPEBO/IM KAO BIIa/IaBHHA TIpa-
Ba (Rule of Law)? Unu je no Tora Jonuio, mak, 300r mporieca riodaim-
3andje W MHpema JTndepaini3Ma, Koju nocraje Bianajyha muaeomnoruja
Ha Malli CBETa, YHjH je alter ego MPUHIINII BIIaJaBHHE TIpaBa? A MOXIa
Cy IOHEKa]| y MUTamby TeK CaMO MOMOJAPCKH PaBHU TPAHCIIAHTH?

2. YnopenHonpaBHH OCBPT HA
KOHCTUTYLIMOHAJIN30Bakb€ Hauela MpaBHEe JIp)KaBe
(B1agaBuHE MpaBa)

VY ynopezaHoj eBpoICcKoj yCTaBHOCTH Cy NPUCYTHA Pa3IMunTa
pemema. Manu Opoj ycTaBa yommiTe He MOMUE-E HU NPABHY APIKaBY
HU BJIaJIaBUHY IIpaBa (ayCTPHjCKH, PpaHILyCKH, PITaJII/IJaHCKI/I) ) Basba
je pasjor ToMe YMICHHUIIA Jia OBE ApXKaBe cMarpajy cede Beh Tpaau-
LUOHAJIHO TPAaBHUM Jp)KaBaMa, y KOjUMa jé KOHCTUTYLIMOHAJIM30BaHO
Hayeso MpaBHE JAprKaBe, 1a He BUJE NOTPeOy Ja Ty YMIEHHUILY TOCEOHO
HaIjalaBajy y caMOM yCTaBHOM TEKCTY.

Hajsehu Opoj eBporCcKuX ycTaBa CBOje Ip)KaBe Ha pa3jiMuuTe
HaunHe yremesbyje kao npasHe (Hemauka, Pycuja, [lIBajiapcka, [lna-
nuja, [lopryran, Yemka, CnoBauka, [losbcka, Mahapcka, Pymynuja,
Byrapcka, ['puka, Anbanuja).

OcHoBHu 3akoH Denepanne PemyOnumke Hemauke mpaBHY
IpXaBy IOMHIE€ HAa TPH MecTa y ycTaBHOM Tekcty. lIpBo, y wi. 16

THTUMHOCT", y: Hopma u oonyxka — Kapn [Lmum u mecosu kpumuyapu (IPEBOX
Hanuno bacra), ®unun Bummuh, beorpan, 2001, ctp. 310.

8  Opuppux Xajek, [lorumuuxu udean enaoasune npasa, lllkoncka xkmura, 3arpeo,
1994, ctp. 47.

9  Osterreichische Bundesverfassung, Constitution de la République francaise, La
Costituzione della Repubblica Italiana, opurnHaaHu TEKCTOBU MOMEHYTHX yCTa-
Ba cy mocTtymHu Ha: Internet, http://www.legislationline.org/documents/section/
constitutions, 10/01/2017
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KOjU CE€ OJHOCH Ha JIPIKABJbAHCTBO W MOCTYNAK EKCTPAAUIH]E y CT. 2
cToju ja Hujegan Hemail He Moxke OUTH U3PYUEH CTPAHO] 3eMJbU, OCUM
YKOJIUKO C€ TO 3aKOHOM J03BOJIH 32 U3pyuerha y 3eMJbe uiaHuie EB-
POIICKe YHH]je WM 3a H3pyderma Mel)yHapoqHOM cyay, 1MoJ yCIoBOM Ja
Cy UCTIOIITOBAaHW TPHUHIINIIM TIPaBHE JpKaBe (soweit rechtsstaatliche
Grundsdtze gewahrt sind). Jlpyro, y wi. 23 koju Hocu Ha3uB EBpomn-
CKa yHHja — 3alllTUTa OCHOBHUX TpaBa — [IpUHIUI CYIICUIM]apHOCTH,
y cT. 1 ce uctnue yuyemrhe Hemauke y pa3Bojy EBporicke yHHje Koja je
nocBehena 1eMOKpaTCKoM, PaBHO Ap:kaBHOM (rechtsstaatlichen), co-
[UjaTHOM U (ellepaTHOM MPHUHIUITY U TPUHIINIY CYTICHINjapHOCTH U
KOja TapaHTyje HMBO 3aIlITHTE OCHOBHUX IIPaBa y OCHOBH YIIOPEIMB ca
OHUM KojH je mocTurHyT OCHOBHUM 3akoHOM. Ha kpajy, y un. 28, ct. 1
j€ MPOIKCaHO JIa C€ YCTaBHH Mope/iaK y (hefepaHuM jeJMHIIIaMa MOpa
MPUIATOIUTH IPUHIIUIIAMA PEITyOIIMKaHCKe, JEMOKPATCKE U COIIMjaTHE
npaBHE ApxaBe (Rechtsstaates), y OKBUpY 3HaueHa oBor OCHOBHOT 3a-
KoHa. MeljyTHM, y SHITIECKIM TPEBOIMMA HEMauKOT' yCTaBa ce Ha OBUM
MeCTHMa KOPUCTH TepMuH rule of law.'?

VYeraB Pycke ®enepanyje Ha caMo jeTHOM MECTY IOMHUEbE
npaBHy ApkaBy. Haume, y ui. 1, ct. 1 ce nepununine Pycka @enepaunja
— Pycuja kao ,ieMokparcka (enepaiHa mpaBHa JpkaBa (npasogoe
2ocyoapcmeo)'!) ca peryOiaMkaHCKUM 00IHMKOM BiagaBuHe . MHTepe-
CAaHTHO je yKa3aTu Ha YMILCHUILY J1a C€ y CHIVIECKUM IPEBOIMMA PyC-
KOT' yCTaBa Ha JIBa MECTa MOTITYHO MOTPELIHO MOMHIE U YOTpeOsbaBa
tepmuH rule of law (4n. 72, c¢t. 1, Tad. 6 u wi. 114, ct. 1, Tad. d(e)).'?
Hawume, Ha oBa iBa MeCTa y OpUTHHAIIHOM TEKCTY PYCKOT yCTaBa ce KO-
PHUCTH TEPMHH 0OOecneyenue 3aKOHHOCmU, IITO OU 3HaYnI1o ooe30eheme
3aKOHMTOCTH (4aK He OM MOIJIO 3HAYUTH HH IIPaBHA JIPXKaBa), a HUKAKO
BJIajaBuHa mpasal'?

10 Basic Law for the Federal Republic of Germany, Grundgesetz fiir die Bundes-
republik Deutschland, Bunetn eHIiecKy M HEMadKy Bep3ujy TEKCTa ycTaBa Ha:
Internet, http://www.legislationline.org/documents/section/constitutions, mpucryt-
seeHo 10/01/2017

11 VY enmeckuM Bep3ujama TekcTa YcraBa Pycke ®Denepanuje (Constitution of the
Russian Federation) ce npasosoe cocydapcmeo HEaJeKBaTHO TPEBOIU Kao law-
governed State (Internet, http://www.legislationline.org/documents/section/
constitutions, 10/01/2017), oxnocHo xao law-bound State (Internet, http://www.
constitution.ru/en/10003000-01.htm, 10/01/2017).

12 Bunern enmiecke mpeBope YcraBa Pycke ®enepaumje (Constitution of the
Russian Federation) xoju cy noctynHu Ha BeO cTpanuuu: Internet, http://www.
legislationline.org/documents/section/constitutions, 10/01/2017 Internet, http://
www.constitution.ru/en/10003000-01.htm, 10/01/2017

13 Bugetn opurunHamHu TekcT YcraBa Pycke ®enepauumje (Koncmumyyuro
Poccutickoti ®edepayuu) koju je moctymaH Ha BeO crpanumm: Internet, http://
www.constitution.ru/; 10/01/2017.
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Yceras IBajiapcke Melyy onmtum oapendama nocebaH diiaH
ycraBa (4. 5) mocsehyje mpaBHoj aApkaBu. Beh cam Ha3uB oBor uia-
Ha CTBapa BelIMKe je3nuke Hepoymulle. Hanme, y eHIieckoM MpeBoy,
3a KOjU ce eKCIUTMIMTHO HaIaliaBa Jia HUje 3BaHWYHH, jep CHINIECKU
jesuk Huje 3BaHW4HM jesuk llIBajuapcke, wi. 5 Hocu HazuB Rule of
Law. MehyTtum, Ha 3BaHUYHUM je3UIMMa, Bep3uje Ha3uBa 4wi. 5 Ycra-
Ba C€ MPWIMYHO Pa3IMKyjy. Y BEep3HjH Ha HEMAuyKOM je3uKy pyOpym
ui1. 5 Hocu HasuB Grundsdtze rechtsstaatlichen Handelns, y Bep3uju Ha
(bpannyckom jesuky Principes de 'activité de I’Etat régi par le droit,
JIOK y UTaJIMjaHCKOj BEP3UjH HACIIOB Wi 5 Tnacu Stato di diritto."” Unan
5 IBajuapckor ycraa miacu: ,,CBe aKTUBHOCTH JpXKaBe Cy 3acCHO-
BaHE Ha NpaBy U OrpaHHYcHE NpaBoM. [Ip)kaBHe aKTHBHOCTH MOpPajy
OuTH crpoBohjeHe Y jaBHOM MHTepecy W OUTH MPOMOPIIMOHATHE 3a/1a-
TUM LUJbeBUMA. [Ip)KaBHE MHCTUTYIIMjE U PUBATHA JIUIA TIOCTYNA]y Y
CKJIaJly ¢ Ha4eJIOM CaBeCHOCTH W momrema. Konpenepanuja u Kanro-
HU 101ITYjy MehyHapoHo mpaBo*.

VY Verapy lllnanuje je Beh u3 came mpeamOyne jacHO om-
penespeme aa ce lllmanuja yctaHOBU Kao mpaBHa Apxkasa (Estado de
Derecho). Mehytum, oHO LITO YyIH jecTe mapajeiHa, YMHU ce U He-
JocieaHa ynorpeba U TepMHUHA BIajaBUHE TpaBa (imperio de la ley).
Tako ce y npeamOyiin ucTHYE /1a MIMTAaHCKU HAPOA U3PakaBa CBOjY BOJbY
na, uamely ocranor: ,,YcraHoBH IpaBHY JpKaBy Koja 00e30ehyje Bia-
JaBUHY NIpaBa Kao u3pa3 HapoaHe Bosbe“.'” OBakBa (opmynanuja cT-
Bapa HE caMO HEIOCIEIHOCT, HEKAKBO MMILTMLIUTHO M3jeJHAYaBAbE Ta
JIBa TI0jMa, HEro ¥ NOTIyHY 3a0yHy OKO HbMXOBUX MOTyhux 3Hadema. Y
1. | ce moHOBO uctnue aa ce lllnanuja ycraHOB/baBa Kao COLMjaIHA
JeMOKpaTCKa MpaBHa IpKapa, 3a IITa CE IIOHOBO Y €HIVIECKUM IPEBO-
JMMa KOPUCTH HeTadaH npeBof rule of law. To je mocnenme MecTo y
VYcraBy Ha KOME ce IINMAaHCKK TEPMHH 32 MIPaBHY JpKaBy yrnoTpeOsbasa.
MelyTuM, y €HITIECKUM NPEBOANMA YCTAaBHOT TEKCTa C€ MOTIIYHO BaH
3HaueHa U CMUCIIA OTPEIIHO U cI000AHO Ha /1Ba MecTa (WI. 9, cT. 3 n

14 Pasnmuure Bep3uje mpesona YcraBa llIBajuapcke (Federal Constitution of the
Swiss Confederation, Bundesverfassung der Schweizerischen Eidgenossenschaft,
Constitution fédeérale de la Confédération suisse, Costituzione federale della
Confederazione Svizzera, cy pocrynue Ha BeO crpanuuu: Internet, http:/www.
legislationline.org/documents/section/constitutions, 10/01/2017

15 ,,Consolidar un Estado de Derecho que asegure el imperio de la ley como
expresion de la voluntad popular” (,,Consolidate a State of Law which ensures
the rule of law as an expression of the popular will). Bepyjem na je oBo mecto
MIPEBOJIMOIMMA YCTaBHOT TEKCTA Ha €HIVIECKU je3MK CTBOPWIIO MOce0aH je3H4KH
npobieM, U3 Kora, YWHU ce, HUCY Oaml ycremHo u3anutd. OpUruHalIHU TEKCT
YeraBa (Constitucion Espaiiola) n enrnecku npeBon (Spanish Constitution) cy
JnocTynHH Ha BeO crpanunu: Internet, http://www.legislationline.org/documents/
section/constitutions, 10/01/2017; Internet, https://www.boe.es/legislacion/
documentos/ConstitucionINGLES.pdf, 10/01/2017
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ui1. 106, ct. 1) kopuctu tTepmuH rule of law. Ocum y mpeamOyiu, maH-
CKHM TEPMHUH KOJHM ce 00eJiexaBa BllaJlaBiHa IpaBa ce KOPUCTH Ha jOII
jenHoMm Mecty y YcraBy. Haume, y wi. 117, ct. 1, y KoMe ce ToBOpH O
CY/ICKO]j BJIaCTH, CTATHOCTH, HE3aBHCHOCTH U OITOBOPHOCTH, MTOJIBIIAYH
ce W mheHa nojapeheHocT BiagaBuHM TpaBa. Y €HINIECKUM Bep3Hjama
TEKCTa ce joun Ha JaBa MecTa (wi. 124, c¢T. 1 u cT. 2) noMUmbe TePMUH
rule of law, omieT HeaJleKBaTHO, KA0 CHHOHUM 32 HA4YeJI0 3aKOHUTOCTH
(la legalidad).

VYeras [optyrana Ap)kaBy yCTaHOBJbABa Kao MPABHY JPIKABY
Y HE MpaBU TEPMUHOJOIIKY KOH(QY3Hjy ca BIIAJaBHHOM IpaBa Kao y
mmaHckoM ciydajy. Hamme, Beh y mpeamOynu YcraBa, kao vy Wi, 2
KOjHU W HOCH TakaB HasuB llopTyran ce ycrpojaBa Kao JIEMOKpaTCKa
npaBHa npxasa (Estado de direito democratico). Ilocpeano, yctaBHO
onpeheme Ilopryrana kao geMoKparcke MMpaBHE IpXKaBe CE jaBjba U y
ui1. 7, cT. 6 (KOju ce Th4e Mel)yHapoHHUX ojlHOCa), Y WiI. 8, CT. 4 (Koju ce
THYe IpuMeHe Mel)yHapoaHor npasa), kKao 1y 4wi. 9, ct. 1, Ta4. 6 (koju
ce OIHOCH Ha OCHOBHE IIMJbEBE Ap>kaBe). MUMO TOTa, Y OPUTHHATHOM
TEKCTy YcTaBa HeMa BHUIIIE Peud O MPaBHOj ApkaBu. Mehytum, y eH-
IJIECKOM IIPEeBOAY YCTaBa, MOpe] HaBEJCHUX MECTa, Koja ce HempuMe-
peHo npeBoie Kao rule of law, TepmuH rule of law ce xopucTH u Ha joIi
HEKOJIMKO MECTa MPU YeMy ce IhHMe 00eliekaBa JIEMOKPATCKH JIeTan-
ter (a legalidade democrdtica).'®

VYcraB Yemke Takohe momasm on oapehmBama Uemke kao
nmpaBHE npkaBe. To je BUAJBMBO y mpeaMOynmu YcraBa, v Wi 1, cT. 1
koju nedunumre Yemky kao cyBepeHy, YHUTApHY U JEMOKPATCKY Ipa-
BHY ApxaBy (demokraticky pravni stdt), kKao u'y WI. 9, cT. 2 KOjuM ce
3a0pamyje OMI0 KakBa MPOMEHAa OCHOBHHMX 3aXTEBa IPAaBHE JPKaBe.
HapaBHo, U y OBOM cjy4ajy 3BaHMYHHM CHIVICCKU IPEBOJ CHHTArMe
pravni stat tnacu rule of law.'” ictu ciy4aj je u ca YeraBom CiioBauke,
KOjU JIp’KaBy ycTpojaBa Kao ,,CyBEpeHY, IEMOKpPATCKy MpPaBHY JAPKaBy
(pravny stat)” (Cl. 1, st.1).'" Cnuuna cutyarnmja je u 'y ITosbckoj Koja
ce ozapehyje kao ,,JiIeMOKparcka IpaBHa Jip:kaBa (panstwem prawnym)*

16 Buzetn mopTyrajicky W eHINIECKY Bep3ujy ycTtaBHor tekcta (Constituicdo da
Republica Portuguesa, Constitution of the Portuguese Republic): 4i. 3, ct. 2; 4.
199, cr. 1, tau. ¢; wi. 202, ct. 2; wn. 219, ct.1; win. 272, cr. 1 (Internet, http://www.
legislationline.org/documents/section/constitutions, 10/01/2017).

17 Yeras Peny6muke Yemxe (Ustava Ceské republiky, Constitution of the Czech
Republic), Internet, http://www.legislationline.org/documents/section/constitutions,
10/01/2017

18 TloceelieHOCT 3alITHTH NPUHLMIA [IPABHE JpXKaBe j¢ U JCO 3aKIETBE KOjy Cy-
nuje ycrapHor cyna Crosauke MOJNakKy MPEN MPECENHUKOM Npxkase. Bunern
. 143, ct. 4 YeraBa Cnosauke (Ustava Slovenskej Republiky, Constitution of
the Slovak Republic), Internet, http://www.legislationline.org/documents/section/
constitutions, 10/01/2017
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(un. 2). Uctu TepmuH ce ynorpebsbaBa uy ui. 51, ¢T. 2 rae ce BlactTuma
OrpaHHyaBa MPaBo MPHUKYIUbakba U YHEHEHA JOCTYITHUM HH(OpMaLrja
0 rpahlaHuMa OCHM OHHX KOj€ CY HEOIXOJHE Y JEMOKPATCKO] MPaBHO]
apxaBu. MehyTHM, OHO IITO je MHTEPECAHTHO jecTe YHIbEHHIA J1a Ce
y SHIIECKUM npeBoxuMa YcTasa [losbecke, He KOpUCTH TepMuH rule of
law, Beh HenITo afieKBaTHUJU TepMuH rule by law."

Mabapcka ce onpehyje kao He3aBHUCHA U TEMOKpaTCKa ITpaBHa
npxasa (jogdllam), a'y enrneckom mipeBomy rule of law.*® Victu ciy4aj
je u ca YcraBom Pymynuje (stat de drept),?V xao u ca YcraBom I'puke
(kpdrovg dikaion).

Cnyuaj Byrapcke je Helro apyrayuju ¢ 003upoM Ha TO Jia ce
IpaBHa ApxkaBa (npasosa Ovpacasa), Koja ce IOMUbE y IpeaMOyiiu U
y . 4, cT. 1, mpeBoJM Ha SHIVIECKH, HETO 00Jbe, Kao law-governed
state.* Ha xpajy, YcraB AnbOaHuje cTBapa MOTIYHY TEPMHHOJIOIIKY
30pKy. Y npeamOyiu, IJie ce MOMHUE ONPEIC/beHE Ka YCIIOCTaBIbabY
npaBHe JpkaBe (shtet 1€ sé drejté's) EHIVIECKH TIPEBOJ| Tacu state of
law!*® C mpyre crpane, HAjHOBHUjUM H3MeHama YCTaBa, Y TEKCT je yr-
paben u wi. 1790 koju ycTaHOBJbaBa CUCTEM peeBajlyallyje paja cyauja,
a y UMJbY MOHOBHOT YCIIOCTaBJbama ofaroBapajyher GyHKIHOHHCamba
IIpaBHE JApKaBe (shtetit té sé drejtés). MelyyTum, 0Baj UCTU TEPMUH Ce

19 VYcraB Peny6nuke Ilomcke (Konstytucja Rzeczypospolitej Polskiej, Constitutio
of the Republic of Poland), Internet, http://www.legislationline.org/documents/
section/constitutions, 10/01/2017

20 Buneru un. b, ct. 1 YeraBa Mahapcke (Magyarorszag Alaptorvénye, The Funda-
mental Law of Hungary), Internet, http://www.legislationline.org/documents/
section/constitutions, 10/01/2017

21 Buneru un. 1, cT. 3, kao u 4. 40, ct. 2 YcraBa Pymynuje (Constitutia Romaniei,
Constitution of Romania), Internet, http://www.cdep.ro/pls/dic/site.page?den=a
ct2 1&parl=1#t1c0sOsba3;  http://www.legislationline.org/documents/section/
constitutions, 10/01/2017

22 Bunern un. 25, ct. 1 Yeraa ['puke (Zovrayuo e EALGdag) KOju ce OTHOCH Ha
3aCHOBAHOCT [puke Ha NPUHLMINMA COLMjaJIHE NpaBHE Ipxase. [lomienaru
U 3BaHUYHE MPEBOJIC TPYKOr yCTaBa HAa CHIVICCKHU, (DPAHIyCKH U HEMAYKH je3HK
(Constitution of Greece, Constitution de la Grece, Die Verfassung Griechenlands),
Internet,  http://www.hellenicparliament.gr/en/Vouli-ton-Ellinon/To-Politevma/
Syntagma/, 10/01/2017

23 VcraB Penyonuke Byrapcke (Koncmumyyusma na Penyonuxa bwneapus, Con-
stitution of the Republic of Bulgaria), Internet, http://www.legislationline.org/
documents/section/constitutions, 10/01/2017

24  VYcraB PenybOmuke Anbanwuje (Constitution of the Republic of Albania), Internet,
http://www.legislationline.org/documents/section/constitutions, ~ IPHUCTYIIJLEHO
10/01/2017; Bunetn u opuruHanHu TekcT YctaBa (Kushtetuta e Republikés sé
Shqipérisé),  Internet,  http://www.pp.gov.al/web/kushtetuta 2016 1082.pdf,
10/01/2017

54



Hparytiua ABpamoBuh — YCTAB PEITYBJIMKE CPBUIJE U3 2006. ...

Ha OBOM MECTY, Y HCTOM EHIJICCKOM ITPEBO/LY, MOTIYHO HEIOCICIHO 03-
Hauasa kao rule of law!

Uzyserak on Hajeeher Opoja 3emasba EBpomne umnne Ousiie
jyrocioBeHcke penyonuke. Hauwme, jenuHo ce CJIOBeHHja JEKJIapuIe
Kao MpaBHa JpXasa,” 0K ce CBE 0CTajle OUBIIE jyrOCIOBEHCKE PEITy-
Onmuke (CpGI/IJa XpBarcka, bocHa u Xepuerosuna, Makenonuja, LlpHa
T'opa) nosnBaJy Ha BIIaJaBUHY IpaBa. Y YcraBy PenyOnmuke XpBarcke
caMo ce Ha jeTHOM MecTy (y 4WiI. 3) ITIOMUEb€ BlIalaBHHA ITpaBa U TO Kao
jemHa ol HajBUIITUX BPEIHOCTH YCTABHOT MTOPETKA M Kao jeIHa o7 cMep-
HHIIA 32 TyMa4emhe YCTaBa. 3aHNMJbUBA j& YNEEHHIIA 1A CE Y YCTABHOM
TEKCTY, IPUINKOM HaOpajara OCHOBHUX BPEAHOCTH, BIIAIaBHHA TIpaBa
HaJla3W Ha TPETIOCICIBEM MECTY (C1000/a, jeTHAKOCT, HaIlHOHATHA
PaBHONPABHOCT U PaBHONPABHOCT CIIOJIOBA, MUPOTBOPCTBO, COIIHjaTHA
MpaB/a, MOLITHBAKLE IPaBa YOBjeKa, HETOBPEANBOCT BIACHUIIITBA, OUY-
Bambe MPHUPOJIC U YOBjEKOBA OKOJIHIIIA, BIIaIaBUHA MTPaBa U JEMOKPATCKH
BUIIECTpaHa4YKK cycTaB).”® YeraB BocHe u XeplieroBune camo y 4. 2
IIOMHILE BIIAJIABUHY TpaBa, Kaja jeknapuine jna je bocua u Xepiero-
BUHA ,,JIEMOKpATCKa JIpikaBa, Koja (GyHKIIMOHHIIIEC Ha IPUHIUITY Bla/ia-
BUHE [TPaBa M Ha OCHOBY CJIO0OIHUX U IEMOKpaTCcKuX nzbopa‘.?” Ycran
Penyonuke Makenonuje Beh y nmpeamOynu nokasyje nocsehenoct yc-
MOCTaBJbatby U M3TPadibU BIaJaBUHE MPaBa, a HAKOH TOTa BIaJaBUHY
mpaBa y wi. § MOCTaBJba KAO jeAHY O OCHOBHUX BPEJHOCTH YCTaBHOT
nopetka. 3a pa3nuky of XpBarcke, BlIaJaBHHa pasa je y Make1oHuju
Ha 3aBUJIHOM JIPYroM MecTy (ClI000JHOTO M3pa3yBame¢ Ha HALMOHAI-
Hara MPHIIAJTHOCT; BJIaJCCHETO Ha MPABOTO; MO/EI0aTa Ha IpyKaBHATA
BJIACT Ha 3aKOHOJABHA, U3BPIIIHA U CYJCKA; MOJIUTHIKHOT TUTypaTH3aM
1 CIIOOOTHUTE HETIOCPEIHH U IEMOKPATCKU N300pH; TIpaBHATA 3aIITHTA
Ha COIICTBEHOCTA; clI00oara Ha 1Ma3apoT ¥ MPETHPUEMHHIITBOTO; Xy-
MaHHU30T, COIIMjaHaTa MpaB/ia ¥ COIMIAPHOCTA; JOKATHATa CaMOyIIpaBa;
ypeoyBameTo ¥ XyMaHU3anujara Ha IIPOCTOPOT U 3AIUTHTATa U yHAIIpe-
JyBam-eTO Ha )KUBOTHATA CPEIMHA U HA MPUPOAATA M IOYUTYBAETO HA
OIIIIITO TIpH(haTeHNTE HOPMH Ha MeI'yHapoaHOTO TIpaBo).?® Yeras Ipue
I'ope takohe Beh y mpeamOynu moxasyje OMpEAesbeHOCT 3a APIKaBY
3aCHOBaHY Ha BIJI3/IaBHHU IIPaBa, a IOTOM ce O7Max y Wwi. 1 uctude ja je

25 Bunern ui. 2, xao u 4i. 3a, ct. 1 YcraBa Penyonuke Cnosennje (Ustava Republike
Slovenije). MelyTuM, ¥ y TpeBOAYy Ha CHIVICCKH jE3WK CIIOBCHAYKOT yCTaBa
(Constitution of the Republic of Slovenia) ce xopuctu Tepmut rule of law, Internet,
http://www.legislationline.org/documents/section/constitutions, 10/01/2017

26 Ustav Republike Hrvatske, Internet, https://www.sabor.hr/fgs.axd?id=16481, 10/
01/2017

27 VYemas Bocne u Xepyecosume, Internet, http://www.ads.gov.ba/v2/attachments/
1951_USTAV_BOSNE_I _HERCEGOVINE_srp.pdf, 10/01/2017

28 Vemae na Penyonuxa Makedonuja, http://www.sobranie.mk/ustav-na-rm.nspx,
10/01/2017
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Llpna I'opa ,,rpahancka, 1eMOKpaTcKa, eKOJIOIIKA U Ap)KaBa COLMjAITHEe
npaBJie, 3aCHOBaHA Ha BJIaJIaBMHU mpaBa‘.*”

Wmajyhu y BHIy OBaKkBO CTame CTBApH, HA MPBHU IOMIE OH
ce Moriio pehu 1a je y nuTamy Hena)KJbUBO NPEy3UMarbe OBOT IIPABHOT
MHCTHTYTa U3 €BPOIICKUX YCTaBa OJ CTpaHe OMBIIMX jyrOCIOBEHCKUX
perny0irKa, y3 Ocllambamke HCKIbYUMBO Ha SHIVIECKE MpeBoje (I1a U 3Ba-
HUYHE), KOjU CKOpO 0e3 M3y3eTka MpaBHY JpxkaBy (Rechtsstaat) nea-
JIeKBaTHO IPEBOAE Kao BiaAaBuHy npasa (Rule of Law).

3. Haueno BinanaBuHe nmpaBa
y YcraBy Penyomuke Cpouje

BragaBuna npaBa ce momume y YeraBy Pemyommke CpOuje u3
2006. ronuHe Ha Tpu MecTa. Y wi. 1 y kome ce ,,qedunume Permyonuka
CpOwuja, croju na je PerryOnuka CpOuja 3acHOBaHa Ha ,,BJIa1aBUHU IIpa-
Ba M COLIMjaJIHOj IPAB/AHM, HaueJInMa rpahaHcke AeMOKparuje, JbyICKUM
U MambUHCKMM NpaBUMa U cjobonamMa U TMPHIATHOCTH EBPOICKUM
MpUHOHUNKMA U BpenHocTuMa™“. CimyHa TBp/bha, YUHU Ce, HEOTPEOHO
ce moHaBJka Uy wi. 19 y kojuma ce oapelyje cBpxa ycTaBHUX jemcTaBa
JbY/ICKUX TIpaBa: ,,JeMcTBa HEOTY)HBUX JbYJCKMX U MambUHCKUX IIpaBa
y YcraBy ciyke O4yBamy JbYACKOT JIOCTOjaHCTBA U OCTBApEHy MyHE
c11000/Ic ¥ jeIHAKOCTH CBAKOT IOjEJMHIA Yy TIPABEIIHOM, OTBOPCHOM H
JIEMOKPATCKOM JIPYILITBY, 32CHOBAHOM Ha HayeJy BilaJlaBUHe mpasa‘’“.’®

VY oba ciydaja je u3nieza mo cpeau ropop Mmantpu. [Ipeo, mo-
3MBaE Ha COLIMjaJIHY IpaB.y, 0e3 nperusHujer oapelhema mra ce moju
THM TI0jMOM TOJpa3yMeBa (2 MOTY ce MOApa3yMeBaTH Hajpa3InduTHje
KOHIIETIITHj ¢ TTpaBe) Hema MHOTO cMucia.’) Mehytum, kaga ce y uctom

29 Ustav Crne Gore, http://www.skupstina.me/images/dokumenti/ustav-crne-gore.
pdf, 10/01/2017

30 VYcraB Peny6muke Cpbuje, Cryorcoenu enacnux PC, 6p. 98/2006.

31 Teopujcku cropaH MojaM COLjaIHe Hpas/e je of 19. Beka kaMeH Temesball aMe-
puuke monautuuke U npaHe Guiozoduje. [lodesmm on Pocka Ilaynna, counjain-
Ha [paBJa 1Mocraje HeHTPAIHU 110jaM M MOJIEPHHUX TEOpHja APYIUTBEHOT YTOBOpA.
VipaBo Ha couujanHoj npasau L[lon Posc rpamu cBojy 4yBeHY TEOpHjy IpaBie.
Hapouwnto je BpenHo moMeHyTH XajeKoBY KPUTHKY KOHLENTA COIHMjaTHE MPABIC
KOjy OH ozdalfyje Kao HOHCEHC jep Taj MojaM, Kako TBPAM, MM HE 3HAYM HUIITA
(,,[IOTITyHO JIMIIICH 3Ha4YeHa“) WM 3HA4M CYBHILIE MHOTO CTBapH. Xajek ykasyje Ha
YHEbEHUILY J]d JaHAC BEPOBATHO ,,HE TIOCTOjH MOJMTHYKHU TTOKPET WM MOJIUTHYAD
KOjH HHCY CIIPEMHH Jia Ce M030BY Ha 'JPYIITBEHY MpaB/y Y MOAPIIIH TOCEOHUM
Mepama Koje 3acTymajy™, Te 1a je 'IpyIITBEeHa IpaBaa’ jeHOCTABHO ,,KBa3UPEIH-
T'HjCKO CyjeBepje OHe BPCTE KOje C TOLITOBAHEM MOPaMO Ja OCTABUMO Ha MHPY
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4llaHy y YcraBy omnpe/esbyje 3a IPUITaJHOCT €BPOIICKUM MPHHIIUITIMA
W BPEAHOCTHMA, TOJ KOjHMa C€ YITIaBHOM IOJpa3yMeBajy BPEIHOCTH
nubeparHe apykaBe, OHIA MTOCTaje jacHH]e IO3UBAKE Ha UICTOM MECTY U
Ha BJIaJaBHHY IIpaBa, a HE HA MPABHY JApKaBy. YCIOCTABIbAKkE TE BE3E
y wi. | ykasyje Ha jacHy Hamepy yCTaBOTBOpIIA J1a BJIaJaBHHY IIPaBy
ITOCTaBH Kao BPEIHOCHO HCITYH-EH I10jaM, a MOCTaje jaCHUje U Ka K0joj
KOHIICIIIM]H TIPABJIE CE TEXU.

Taxohe, unnm ce n ga wi. 19 YcraBa, Koju ce OTHOCH Ha CBP-
Xy YCTaBHHX jeMCTaBa JbYICKHX IIPaBa, BPBU O] TOMIJIE OecrioTpeGHO
Hacjaranmx peud. HanMe, omyBek je OWIIO MTOTITYHO jacHO IITa je CBp-
Xa yCTaBHMX JEeMCTaBa JbYJICKUX IpaBa. Tako oBa iexiIapaTuBHa HOpMa
0e3 morpebe nomarHo onTepehyje ycraBam TeKcT. Ml Ha oBOM MecTy je
MIPUIMYHO JaCHO ONpPEesbebe YCTAaBOTBOPLIA 32 aHINIOAMEPUYKH, MaTe-
pHjaliHU KOHLENT BiaJaBUHE MpaBa. To ce HApOUUTO BUIH Y 3aJlaramy
yCTaBOTBOPIIA 32 MPaBEAHO (IITa TOJ TO 3HAYMIIO), OTBOPEHO M JIEMO-
KpAaTCKO APYIITBO 3aCHOBAHO HAa Hadelly BlaJaBUHeE Ipasa.’? Jla mu To
3HAYH JIa j€ MPaBEHO CaMO OHO JPYIITBO KOj€ jé OTBOPEHO U 3aCHOBA-
HO Ha Hadeny BinajaBuHe npapa? Yak u Mely aHTII0aMepUIKIM Teope-
THUYapUMa ce MPaBy jacHO pa3nukoBambe usmel)y thin u thick BnajnaBune
npasa. J[ox je mpBa ,,TaHKa", MpIIaBa, NCKJbYYHBO MPOIIEAypaHa, Ipy-
raje ,,acbena‘, momymeHa, TycTa, U IoApa3syMeBa MOTYhHOCT pa3nmndu-
TUX BPEAHOCHHUX IIyHEHha, TC YCBAjamhe PA3IMUUTHX IIPUHIMIIA IIPaBIe
(pazmuUUTUX TOMUTHYKUX W COlUjanHuX (unozoduja), a HE jemHOT,
YHampes 3a1aTor.*®

CBE JIOK YMHH CpehHUM OHE KOjH ra ce MPUAPIKaBajy, ajli MPOTHUB KOjer MOpamo Ja
ce OOpHMO Kaja TIOCTaHEe M3TOBOP 3a MpUCHIbaBamke Npyrux Jbyan' . Tako Xajek
areN Ha ‘JIPYLITBeHY MpaBay BUIH Kao ,,lI03MB Ja Ce NPYKU MOPATHO 000perHhe
3axTeBUMa KOjH HeMajy MopayHor ompasnama‘, Opunpux Xajek, [Ipaso, 3axo-
Hooascmeo u cnobooa, Ciyxoenn muct CPJ u LI/, beorpan-Iloaropuma, 2002,
crp. 197-198, 223-224.

32 Bugeru u: lapxo Cumosuh, ,,Jbyncka npasa y YeraBy Cpouje ox 2006 — kputudka
aHanuza“, Yemasne u mehynapoononpasue eapanyuje wyockux npasa (yp. 3. Pa-
nuBojesuh), [IpaBau dakynrer Yausepsutera y Humry, Hum, 2008, ctp. 328-329.

33 Bugerun: Robert Summers, “A Formal Theory of the Rule of Law”, Ratio
Juris, John Willey & Sons, New York, No. 2/1993; Paul Craig, “Formal and
Substantive Conceptions of the Rule of Law: An Analytical Framework”, Public
Law, Sweet & Maxwell Ltd, London, No. 3/1997; Randall Peerenboom, China's
Long March Toward Rule of Law, Cambridge University Press, Cambridge,
2002; Randall Peerenboom, “Varieties of Rule of Law: An Introduction and
Provisional Conclusion”, Asian Discourses of Rule of Law in Asia: Theories and
implementation of rule of law in twelve Asian countries, France and the U.S.,
(ed. Randall Peerenboom), Routledge, London, 2004, ctp. 1-54; [Iparytun ABpa-
MoBuh, ,,Jeman HOBH TOIVIe]] HA BIaJaBUHY TpaBa“, [Ipasuu scusom, YAPYKembe
npaBauka Cpouje, beorpan, 6p. 14/2009.
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UwuHu ce aa je HallleM YCTaBOTBOPILYy OHJIO JIaKIIe Jia ce caMo
MIPUKIIOHU HajpacrpoCTameHUjOj Y OCHOBH YHHBEP3IUCTHIKO], (M-
OepaHOj) Bep3Wju BIIAJaBUHE TpaBa, 0e3 MyOJber NMpoMUIbara J1a
YaK ¥ MaTepujanHo cxpaheHa BiaJaBUHa IIpaBa MOXE UMATH Pa3Indu-
Te 00MMKe W OWTH TOTOKHA (PUHOM ITO/ICTIaBahy, KPO3 CEIEKTHBHO
MIPUXBaTamke MOjeIMHUX BPEIHOCTH, Koje Om Omio yckiaheHo ca mc-
TOPHUJCKUM, KYJITYPHUM, PEJIUTHjCKUM, MOJUTHYKUM M JIPYIITBEHUM
cneunduuHoctuma Cpouje. Tako ce Ham YcTaB U Ha OBOM MECTY IIO-
Kazyje, na ynorpedumo peun P. MapkoBuha, kao HekakaB ,,KJIEITOMaH
KOjU HECEJIEKTHBHO Npey3uma (,,Kpaze’) mojeuHa pememha u3 Jpyrux
ycTaBa.

Ha xpajy, un. 3 YcraBa Perryonmke CpOuje je y 1enocTH moc-
BeheH BiajaBuHM 1paBa, Ipu 4eMy U pyOpyM HOCH U Taj Ha3MB.

,»BllaJlaBiHa MpaBa je OCHOBHA MPETIIOCTaBKa YCTaBa U MOYH-
Ba Ha HEOTYhMBUM JbYIICKUM IIpaBUMa. BiramaBuHa mpaBa ce ocTBapyje
CIO00OTHUM M HETTOCPETHUM H300pUMa, YCTAaBHUM jEMCTBHUMA JHYICKIX
Y MambWHCKUX TIPaBa, MOJEIOM BIIACTH, HE3aBUCHOM CYJICKOM Biamihy u
MIOBUHOBAaKk-EM BJIACTH YCTaBY U 3aKOHY. ¥

Pexio 6u ce na u oBaj wian YcraBa OecriorpeOHO onrrepehyje
TEKCT HaOpajameM NpOLE/ypaIHKX NPHHIAN2 BIIaJABHHE NPaBa, a I10-
TOTOBO Yy/IW JHKIHMja TOT WiaHa, KOja BE3HHKOM ,, M 3aTBapa Karajor
NIPUHIIMIIA BIaJaBUHE ITpaBa, He 0CTaBJbajyhu MpoCTOp U 32 HEKe ApyTe
Ba)KHE €JIeMEHTE KOjU YMHE BIaJaBuHy mpaBa. Haume, peTko koju eB-
POIICKHM yCTaBOTBOpAILl Y yCTaBy Je(MHHMIIE IITA j€ TO BJaJlaBUHA IIpaBa
1 KaKo ce 0CTBapyje, jep ce To Beh 3Ha u Ta Tema ce npehyTHo mpemny-
LITa IPaBHOj JOKTPUHU M CYICKOj Ipakch.’> HotopHa je unmeHna aa
BJIaJlaBMHA IIpaBa MOYMBA HAa HEOTYHUBHM JbYJCKHM INpaBHUMa U KOja
Cy HeHa mpoleaypaida Hadena.’® Hapounrto, mmajyhu y Bumy na ce
HaIll yCTaBOTBOpAIl Beh ompenenno 3a IHOEpaTHO-IeMOKPATCKy thick
BapHjaHTy BIaJaBUHE IIpaBa, OBO HaOpajame je cyBuimmHO. LlITaBure,
OHO je W HeTOTIYHO. YKOJIMKO ce Beh ycTaBOTBOpAIl M OTY4HO Ja CH-
CTEMOM €HyMepalyje HaBOA! MPoIieypaliHa Hadella BllaJaBHHE TpaBa,
OHJIA je TO Tpebayio J1a ypaau 0 Kpaja WM Makap J1a oarorapajyhom

34 VYcraB Pemy6nuke Cpouje, Cuyorcoenu enachux PC, 6p. 98/2006.

35 3auyno, ympaso je Ycras llIBajmapcke jemaH o TakBHX papuTeTa KOju HOCeOHY
onpendy (wi. 5) mocsehyje mpaBHOj Ap>kaBU, OAHOCHO, Y €HITIECKOM MPEBOY, Blla-
JIABUHU TIpaBa.

36 VYcraB jecTe HOpMAaTHBHU MPaBHU aKkT HajBehe mpaBHE CHAre U Kao TakaB Tpeda Ja
Oyne Beoma koHiu3aH. Kaxo ucruye P. Mapkosuh, ycraB Huje 30upka TEOPHjCKHX
nebuHuIMja, 1a He OU Tpebajo aa mpejcTaB/ba HEKAKaB JICKCHKOH WM MPaBHY
CHLIUKIIOTIS/IH]Y.
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(dopmynanujom He 3arBopu jmcTy. OUUITICTHO je Ja OBH MPHHIIUIN
HUCY HaBeJIeHU exempli causa. BUIO je Hy)KHO Ha OBOM MeCTy HaOpoja-
TH CBE IPUHIIUIIE, a OHJIA UX €BEHTYAIHO pa3palBaT y JajbeM TEKCTY
ycraBa. OHO IITO OMax Ia/ia Y O4M jecTe MPOIYCT yCTaBOTBOPIA Jid
HaBeJie Oap jOIll ¥ 3aKOHUTOCT Y Pajy YIpaBe, Kao U MPaBHY CUTYPHOCT
(objaBypuBambe 3akoHa, 3a0paHa peTpoakTUBHOCTH). To Cy jemHako
Ba)KHU MPOIETyPATHU MPUHITUIH BIIaJaBUHE MPaBa.

Taxkolhe, KOpUCHO je yka3aTH U Ha jelaH Of MPOIyCTa ycTa-
BOTBOPIIA BE3aH 32 YCTPOjCTBO CyJ0Ba, KOjU MOXe OUTH Beoma mpooiie-
MaTH4aH ca CTAaHOBHWIITA BjajaBuHe mpasa. Haume, y ui. 142 xoju ce
OZIHOCH Ha Hauella CyJCTBa, y cTaBy 2 cToju: ,,CylI0BH Cy CaMOCTAITHH
Y HE3aBUCHHU y CBOM pajly | Cy/ie Ha OCHOBY YCTaBa, 3aKOHA U JIPYTHX
OIITUX aKara, Kaja je To MpeaBul)eHo 3aKoHOM, omnmTenpuxBaheHnx
npaBuia MelyHapomHOT TpaBa ¥ MOTBpleHNX MehyHapomHux yroBo-
pa“. Mehytum, y ui. 145, Koju ce oTHOCH Ha CyJCKe OJITyKe, CT. 2 po-
nucyje: ,,CyJCKe O/IIyKe Ce 3aCHMBAjy Ha YCTaBy, 3aKOHY, MOTBpljeHOM
Mel)yHapoIHOM yroBOpy M IPONHKCY JOHETOM Ha OCHOBY 3akoHa™.’”
Beh na npBu moryen je youspMBa HEycarameHOCT OBa JIBa WiaHa yc-
TaBa. Y wi. 145, cT. 2 je mpomymTeHo, CIy4ajHO WM HAMEpPHO, Ja Ce
ommTenpuxsahena mpasuia Mel)yHapogHOT mpaBa yCcTaHOBE Kao MO-
ryhu Temess cyackux oryka. Ha Teopujckom, ainy ¥ MpakKTUYHOM ITjIa-
HY, OCTaje CIIOPHO U MPEMYIITa Ce TyMauewhy jeJJHO BeoMa JCTHKATHO
MMATakE — IMUTAKkE H3BOPA MIpaBa Ha KOje Ce CY/IUje MOTY OCIIOHUTH.

4. Ka yremesbemy Penyonuke CpOuje kao mpaBHE
TpKaBe

U3 cBera 10 caja pedeHor J1o1a3u ce 0 3aKJbydKa Ja je jauu,
MOMYJTaPHU]jH, TIMPH ¥ TPWIATOJJBUBHJU 110jaM M KOHIICTIT BJIaJlaBHHE
npaBa OJIHEO MpEeBary, Te Jia MOCTENEeHO BOIM JI0 MOTIYHOT HEeCTaHKa
npaBHe ap)kaBe, bapeM kox Hac. Ha Hama je 11a, Kao 1e0 eBpOKOHTHHEH-
TaJIHE MPaBHE TPAJHUIIMje, CadyBaMo MPABHY JIPXKaBy U Jia je YIUHHMO,
Kako Cce TO JlaHac y eBPOIICKUM 3eMJbaMa Beh M pajul, elacTUIHHU]jOM,
(hopMmaTHO-MaTepHjaTHOM, Kako OW MoIIa Jia OJIrOBOPH Ha U3a30BE Jia-
HaIIBUIIC U JIa IPUXBATH Y ce0e U pasnuuute cajapxkaje. He Tpeba Ha
CHJIy MPaBUTH TpaHCIUIaHTe koju he ce Temko npumutd. Kao mro He
naje 1o0pe pesyaTare Kajia ce Ha NUUbKMBY KalieMu jaOyka Granny Smith,
TaKO HU Y CPICKH yCTaB HHUje NOOpPO HAKAaJIEMHUTH BIAJaBHHY IpaBa,
jep he ce teniko npumuty. To HApOUUTO HE TpeOa YMHUTH Kajaa Beh mo-

37 Veras Peny6nuke Cpouje, Cryorcoenu enacnux PC, 6p. 98/2006.
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CTOjH OMNIKa, KOHTHHEHTATHA COPTa KOja MOYKEe MHOTO 00Jbe yCIIeBaTH,
a To je IpaBHa JpKaBa.

Hakie, Hy)HO je Penyonuky CpOujy yTeMesbUTH Kao IPaBHY
JPKaBy, IITO je Y CKJIaay C leHUM YCTaBHUM HaeHTUTeTOM. Kako Po-
3eH(e/ 3anaxa: ,,Tpy pa3indnuTa MPOTOTHIICKA MOJIEIIA CY CE MOjaBUIIa,
CBAaKH BOJM Ka Pa3IMIMTOM YCTaBHOM ujaeHTuTeTy. OBa TpU MoJIena cy
HeMavkH, (PaHIyCKH U aMepHdyKd. Majia cBa TpH MOCTaBIbajy HAIHMO-
HAJIHY JIPXKaBy Kao U3BOP M OJIrOBapajylin OKBHUpP YCTABHOT MOPETKA; U
MaJia CBa TPU YOKBHPY]Y KOHIICTIIIH]Y YCTAaBHOT HACHTHTETA KOja W3-
JIBaja HAIIMOHAJHY Ap)KaBy Kao CYIMITHHCKY M TIpeoBnalyyjyhy ycraBry
JETUHUITY; OBH YCTaBHU MOJACIHU CE PA3IHKY]y jelaH of APyToT mpemMa
HauMHUMa Ha KOj€ YCIIOCTaBJbha]y OHOC n3Mel)y Hallije u Ip>kaBe v Of1-
HOC n3Mel)y yCTaBHOT MICHTUTETA U JPYTUX BAKHUX HICHTUTETA Kao
IITO Cy €THUYKH, KYATYPHH WM HAI[MOHAIHU UAeHTUTeT .’ 300r Tora
B. IletpoB omomume: ,,CBAKM YCTaB MOpa UMaTH y ceOM HEYeT ayTo-
ouorpadckor’. To ‘ayroOuorpadcko’ HUje CIIOPEAHO U HE CIYXKH Kao
JICKOP YHAIIpe]] 1aToj yCTaBHO] CTpyKTypr. OHO HEe MOXKe OUTH J1001]e-
HO CII0Jba, jep TO ayToOHOorpa)Cko CBOjCTBO YCTABHOCTH, CTPAHIIM, Ma
KOJIMKO BPCHH CTpyUYHally OMIIH, He MOTY Mo3HaBaTtu > YTomuKo npe
YKOJIUKO CTPAaHHU KaJleM, MOITyT KOHIIeTTa BlaJlaBUHE MPaBa, IOTHIE U3
Jpyre MpaBHE Tpagulmje.
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Dragutin Avramovic

2006 CONSTITUTION OF
THE REPUBLIC OF SERBIA AND

THE LEGAL STATE (RECHTSSTAAT)

PRINCIPLE - MYTH OR TRUTH?

Resume

Although notions of rule of law and legal state are mostly consid-
ered as synonyms, the author points to some substantial differences
between them, having in mind value loading of rule of law concept.
As a result of comparative analysis of many European constitutions
where the principle of legal state and rule of law is constitutional-
ized, it appears that most European countries accept the principle
of legal state (Rechtsstaat), while minority recognize rule of law
as a fundamental principle (mostly ex-Yugoslav countries, except
Slovenia). Absence of the legal state principle in those countries
is probably due to inconsistent terminology, politically motivated
borrowings or fashionable and careless legal transplants. Namely,
in the official English translations of many European constitutions
the term “legal state” is often translated as “rule of law”. In that
way, if one takes into account only English translations of differ-
ent constitutions and not the actual language of the state and of the
particular constitution, one may get impression that the rule of law
principle is absolutely predominant in European constitutions, and
it contradicts to the factual situation.

This is not the case with the 2006 Constitution of Serbia, as well
as in other ex-Yugoslav countries. They recognize the principle of
rule of law in national wording of their constitutions. The author
criticizes constitutionalization of the rule of law principle instead
of legal state approach. He points to few examples of unnecessary
referring to rule of law in the Serbian constitution and of redundant
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listing and explanations of the rule of law principle. He also criti-
cize decision of the constitutional drafters to incline uncritically
to the basically universalistic liberal version of rule of law, which
should have been at least partially adapted to social peculiarities of
the Republic of Serbia.

Key words: Constitution of the Republic of Serbia, legal state
(rechtsstaat), rule of law, comparative constitutional analysis, solu-
tion de lege ferenda, legal transplants

*  OBaj pax je mpumJibeH 25. maja 2017. ronuHe a mpuxBaheH 3a mramIry Ha CacTaHKY
Penakije 14. jyma 2017. ronune.
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YCTAB PEITIYBJIMKE CPBUJE 1
JbYICKA ITPABA

YIK 342.4(497.11)“2006%:341.231.14
OpurvHanHu Hay4YHU paj

bojan Tyouh

[IpaBuu daxynrer y HoBom Cany, Yausep3uter y HoBom
Cany

CaxeTacxk

Pan ce 6aBn anamm3oMm ompenada o JHYACKAM TpaBAMa y YCTaBy
Penyomure Cpouje. Llumb je 1a ce mpukaxke Kako je 0Ba Matepuja
perymicana y YcTaBy, Kao M KakBe Cy MOCIEIHIE OBAKBOT HUX0-
BOT peTyNHcama, ca acmekTa IpuMere. Takolje, moceOHa maxiba
nocBehieHa je orpaHMUeHUMA TOjSIMHIX JhYACKUX MpaBa, Kao I
MEXaHH3MIMA 32 HHXO0BO CIPOBOhere. 3amTnTa JbYICKUX Mpasa
npenBuljeHIX ycTaBoM oMoryhiera je, pe cBera, yBol)emeM HHCTH-
TyTa yCTaBHE a0e, KOjoM ce 01 YCTaBHOT cyla TPaXH 3aliTHTa
360r moBpeleror Jbyackor mpasa. [Ipakca MelyHapomuux Tema 3a
3AITHTY JHYACKHX TMpaBa, a Tpe cBera EBporickor cyma 3a 3aimti-
Ty JBYACKHX TIpaBa je 3HauajHa 38 TyMaueme ofpenada o JbyICcKuM
npasuma.Cynosu y Pemyomumu CpOuju Tpeba ma y3my y 003up n
OBY TIPAKCY, @ TO je TOTBPHEHO U Y MPOIIECHOM 3aKOHOMABCTBY Cp-
Omje, Kox yrmoTpede MojeMHIX BAHPEIHIX IPaBHEX JIEKOBA. YCTaB
Pemy6muxe CpOuje je ycBojuo MelyHapomHe cTanmapie 3amTHTe
JbY/ICKHX TIPaBa, a y TOjeIMHIM acTieKTHMA TPYKa 1 IHPY 3aIITH-
Ty.

Kbyune peun: Ycras, jpyncka mpapa, Mel)yHApOIHH YTOBOpH,
EBporicka KoHBEHIIHja 0 JbYACKIM MPABAMA, OTPAHNIEHHA JHYICKHX
TIpaBa, 3AIITHTA JbYICKUX TIPaBa, yCTaBHA Kanba
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1. YBox

Jbyjicka mpaBa TpeACTaBJbajy MaTrepHjy MOJCPHUX YCTaBa.
Onu ce pasnukyjy mo Opojy THX NpaBa W HauWHy peryiucama. He-
CYMILUBO j€ JIa je rapaHIfja OBHX IpaBa U C1000/1a HCTOPHUjCKA TEKO-
BUHA ¥ JIa je TOTpeOHO J1a ce MOjeAMHITH 3alITUTE O]l CAMOBOJBC JIPIKAB-
HUX OpraHa. YCTaBH Cy y MMOYETKY OMJIM KPAaTKH TEKCTOBH, 11a HUje OMII0
MHOTO TIpOCTOpa HH 3a JbyJACKa MpaBa y muMma. M3mely nBa cBercka
para J0/1a31 J10 IPOMEHE Y TIOJIMTUYKO] ¥ EKOHOMCKO] chepH U jaBibajy
CC IMUTamka O 3allITUTH JbYJICKHX ITpaBa Y YCTaBHHUM TCKCTOBHUMA. YcraB
Hewmauke u3 1919. roqunae HaroBecTHo je kakea hie OuTH yctaBHa mpak-
ca y HapeaHoM nepuony. Hakon JIpyror cBeTCKOT paTa, Kao KOMIIPOMHKC
MOJIUTHYKHX MapTHja y eBPOIICKUM JIp’KaBaMa, YCTaBH Cy CaJprKaBasiv
KaTaJore Jby/JICKUX MpaBa, Mehy KojumMa je OMo U BeTMKH Opoj EKOHOM-
CKHX M CollMjaiHuX mpasa. YcraB Hemauke u3 1949. roqune je riaBHU
MPEICTaBHUK OBOT TUIA ycraBHOCTU." Melytum, cam Opoj oapendu
0 JbYJICKHMM TIpaBHMa He Jiaje MpaBy CIUKY O lUXOBOM 3Hauajy, Beh je
OuTHa U cuctemaruka ycrasa. Onpende o JbYICKUM MpaBUMa Ce y Be-
KoM Opojy ycTaBa Hayase y JpyroM Jely, OaMax Mocje Hauena Win
OCHOBHUX ofipenada ycraBa. CpeHOM MPOIIJIOT BeKa YUHIEHU Cy U
MPBU KOpall¥ Ka WHTCPHAI[MOHAIMU3AIN]U JbYJICKUX TpaBa, MyTeM 3a-
KJby4nBarba MeljyHapoIHUX yroBOopa O 3alITHTH JbYICKUX MpaBa, KOju
cy npeaBuhanu U OcHUBambE Mel)yHApOIHUX TeJIa 3a 3aIITUTY JbYICKHX
npaea. Taza ce jaBba U nuTame ojHoca u3Mely Yerasa u mehynapos-
HUX U3BOPA, KOjU PETYIHIIY 3aIITUTY JbYJICKUX [IPaBa, npe cera mehy-
HapOJHUX KOHBEHIIH]a.

[lopen ananmu3e ycTaBHOT TEKCTa O JbYACKHM IpaBHMa, ay-
Top he HacTojaTH Aa yKake M Ha MUTama OrpaHuYeHa JbYACKHUX Ipa-
Ba, K0 ¥ Ha HaYMH 3aIITUTE JbYACKUX MpaBa u cinoboxa. Takohe, Ouhe
o0jalmbeH MojIokaj Mel)yHapoaHUX yroBopa O 3alUTHTH JbYJICKUX Ipa-
Ba, HAYMH IUXOBE NMPUMEHE Y YCTaBHOM nopeTky PemyoOnuke Cpouje,
Kao U BbHUXOB OTHOC Ca YCTaBOM.

1 Bnapman Ilerpos, ,,YcTaB W Jpyiacka TpaBa JaHac — jecy JM JbyJICKa MpaBa
HajBOXHUjU 1c0 YcTaBa?“, y 300pHUKY panoBa: Ycmasue u mehynapooHonpaghe
eapanyuje myockux npasa (npupenuo: 3opan Pagusojesuh), [IpaBau paxynrer y
Huuy, Lenrap 3a nmyonukanuje, Humr, 2008, ctp. 312.
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2. YcraBHe ozipesidoe o JbYJICKUM MpaBrUMa

Ycrae Penyonuke Cpouje koju je poHet 2006. roquHe cazp-
KU BEITHUKH OpOj OJIpCJIGI/I 0 JbYJCKHM TpaBuMa. Y BEMY C€ TapaHtyjy
CBE TpHU reHepauH_]e mpaBa: of rpaljaHCKuX U MOJIUTUIKUX [IPaBa, 3aTUM
EKOHOMCKHX, COLIMjaJTHUX M KYJITYpHHX IpaBa, JIo T3B. pasa Tpehe re-
Hepanuje. Jbymckum npaBuMa je nmocsehen Jpyru aeo Yerasa, o uia-
HoBa 18 o 81. OH je masbe nmoaesbeH y Tpu jena: 1. OcHOBHA Havelna
(unmanoBu 18 o 22), 2. Jbyncka npasa u ciobone (wiaHosu 23 go 74)
u 3. [IpaBa mpunagHrKka HallMOHATHUX MamHHA (4igaHoBU 75 mo 81).
Takole, mojenuue oxpende o JbYJACKUM MpaBUMa e Hajlase u y Apyram
nenosuma Yerasa. Ha mpumep y Tpehem neny koju perynuiie ExoHoM-
cko ypeheme u jaBHe (uHAHCHje HAlla3U CE jOIl jeaH Opoj yCTaBHHX
rapaHifja Koje ce MOI'y OKBaJIM()MKOBaTH Kao Jby/ICKa IpaBa (WiaHOBU
82 110 90). YkynHo, ckopo 70 wiaHoBa YcraBa je mocBeheHO OCHOBHUM
JbYACKUM TIPaBUMa, IIITO TIPEICTaBIba 3aMpaBo jeHy TpehrnHy yctaBHOT
TEKCTa, 011 YKyIHOT 6poja ox 206 wiranosa.”

Bpoj mpaBa y YcraBy je Benuku y mopehemy ca ycraBuma
JIpyTUX JpkaBa, EBPOTICKOM KOHBEHIIN]OM O JbYJCKUM TipaBumMa U [1o-
BeJboM EBporicke yHHje 0 OCHOBHUM TpaBuMa. Y YCTaBy CE€ YeCTO Y
BHUIIIC YJaHOBA TapaHTyje jeHO MpaBo, Koje je y APYIMM H3BOPHMA
caJpKaHo y caMmo jeqHoM diaHy. Ha mpumep, mpaBo Ha ciobony u 0e3-
0eIHOCT je rapaHTOBaHO y 4iaHoBHMMA 27. 1o 31, jeMcTBa 3a MpaBUY-
HO cyheme 1 KpUBHYHH TIOCTyNAaK ce Hajase y uiaHoBuma 32. o 36.,
HETMOBPEAUBOCT cTaHa y wiaHoBuMa 40. 10 42., cnoboja u3paxapama,
CaBECTH U BEPOUCIIOBECTU Y YETHPH 4jiaHa, of 43. no 46., a OCHOBHA
IpaBa 0 cI000/M U3paXKaBama U Meldja y IeT 4iaHosa, og 47. 1o 51.
OBakaB HaYMH [TPOITMCUBAA U 3aIITUTE JbYIICKUX MPaBa MOCTOjao je u
y Hosemwu /poicasne 3ajeonuye Cpouja u Llpua [opa.

Jpyru pasjor 3a 1mocrojame BEIUKOT Opoja onpendu o JbyI-
CKHM TIpaBUMa j¢ YKJbYUIHBAILE 3HAUAJHOT OpOja eKOHOMCKHX, COIIH]jalI-
HUX U KYITypHUX IIpaBa y yCTaBHU TeKCT. [luTame mpuMeHe oBUX Ipa-
Ba je CBaKaKo IPEAMET pacipaBe, jep Cy TO IpaBa KOI KOjUX IpiKaBa
Tpeba J1a aKTHBHO YYECTBYj€ Y FbHXOBOM OCTBAPUBAY, 3a PA3JIUKY O
rpa)aHCKHUX W TIOJIMTHYKHUX TpaBa KOJ KOJUX C€ TPakh IMACHBHO IIO-
Halllamke JPKaBe, OTHOCHO HEHO HEMENIakhe y OCTBApUBAE T0jeIH-
HuX npaBa. CyI0BIMa je TEMIKO JIa HeITOCPEAHO MMPUMEHY]y OBa MpaBa,
MaKo je ¥ 3a ’hUX TapaHTOBaHa HEeTloCpelHa MPUMEHa, Y CKJIa ly ca uja-
HoM 18 VYcraga.

2 VYcras Penyonuke Cpbuje, Crnyorcoenu enacnux PC, 6p. 98/06.
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Onmax Ha mouyeTky [Ipyror nena YcraBa, Koju rapanTyje Jbyj-
cKa rpaBa, YTBplyjy ce OCHOBHa Hadena y oBoj obmactu. [Ipe cBera,
OBJIE C€ HaJla3u ofipe/ida O HEMOCPEIHO] MPUMEHH 3ajeMUCHUX TpaBa.
Ona ynyhyje Ha HeOCpeHy MPUMEHY JbYACKAX U MambUHCKUX MpaBa
3ajeMUYeHUX onmTenpuxaBheHUM mNpaBUiIMMa Mel)yHapoaHOT mpasa,
norBpheHnM Mel)yHapoIHUM yroBopuMa 1 3akoHuMa.>) M3puuuTo mnpu-
XBaTtame Mel)yHapoIHUX U3BOPA JbYJCKUX MpaBa MOTBPhEHO je 1 y uia-
Hy 16, cTaBy 2 YcraBa, y KojeM je IpONUCcaHo Jia ¢y ommrenpruxsaheHa
npaBuwia MehyHapoaHOT TipaBa W TOTBphEeHH MeljyHapoIHU YyroBOpH
cacTaBHHU JIeo MpaBHOT nopetka Pemybimke CpOuje v 1a ce HermoCpeHo
npuMemyjy.Y OBa BpcTa MpuMeHe 3Hau| Jia HUje MoTpeOHO Ja OCTOj!
HEKH aKT Kao MOCcpeJHHK u3Mely ycTtaBHe uin MeljyHapoaHe HOpME U
IBEeHE MPaKTUYHE MpUMeHe. Y morieqy MelyHapoIHUX yroBopa Koju
MMajy OBAaKBO JI€jCTBO KOPHCTH C€ U TEPMHUH CAMOUIBPUIHU Y2OBOPU.”)
CBaku JIp>)KaBHH OpTaH ce MOXKE IT03BaTH HEMOCPETHO Ha TAKBY HOPMY,
KaJia IOHOCH CBOjy omyKy. [lojenuuu ayTopu cMaTpajy Ja je HejacHO
y YCTaBHOM TEKCTYy Ja JIH C€ HEMOCPEIHO NMpUMEnYjy MehyHapomanu
M3BOPH JbYACKHX IPaBa, WK je YCJIOB 3a TaKBY IIPUMEHY Ja TpaBa Koja
Cy rapaHToBaHa y MelyHaponHuM u3BopuMa Oyny HaBeleHa Uy Yc-
taBy.® [lox ommrenpuxBahenum npasuinMa mel)yHapoaHor npaea ce
noapasymeBa mMehyHaponHo oouuajHo mpaBo. Mako Ycras omoryhasa
HETIOCPEAHY MPUMEHY U OBOT U3BOpa, AoMahu CYIOBH Ce, 110 IPaBHITY,
HE OCJiamajy Ha ’bera MpH JIOHOIICHY mnpecyna.”

Yera Cpbuje mpuxBata MOHUCTUYKY JOKTPHUHY Y IOIJIETY
JUPEKTHE NMPUMEHEe MehyHaponHHX yroropa,® Tj. o ogHocy mehyHa-
POAHOT W yHyTpallllber MpaBa, ca MpUMaToM MelhyHapoaHOT mpasa y
OZIHOCY Ha 3aKOHE, aJli C€ y XHjepapXuju IPaBHUX aKaTa MehyHapoIHH
yroBOpH Hajasze ucnop Ycrasa. He npaBu ce pasnuka u3mely mehyna-
POAHUX yroBopa O JbYJICKUM MpaBUMa M IPYyrux MehyHapogHHX yro-
BOpA.

Ynanu 18 Ycrasa.
Uman 16, ctaB 2 Ycrasa.

Rodoljub Etinski, ,,Neposredna primena medunarodnih ugovora u pravnom
poretku Republike Srbije®,Basic Concepts of Public International Law Monism &
Dualism (priredio: Marko Novakovi¢), Pravni fakultet Univerziteta u Beogradu,
Institut za uporedno pravo, Institut za medunarodnu politiku i privredu, Beograd,
2013, ctp. 731.

6  Mapujana [ajsanunth, Komenmap Yemasa Penyo6nuxe Cpouje, @onnanunja Konpan
Anenayep, beorpan, 2009, ctp. 29.

7  SanjaDjaji¢, “Serbia”, in International Law and Domestic Legal Systems (priredila:
Dinah Shelton), Oxford University Press, Oxford, 2011, ctp. 540.

8  MUcro, cTp. 535.
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YcraBHM CyJl je JOOMO BEJIUKY OJTOBOPHOCT Y MOINIEAY O4Y-
Barba HavyesIa yCTAaBHOCTH M 3aKOHUTOCTH ¥ 00JaCTH 3alITHTE JbYACKHX
mpaBa. Y 0CTBapemy OBe CBOje (DYHKITH]e, YCTaBHH CYJ CE€ OCIamba Ipe
cBera Ha EBporicky KOHBEHIIU]Y O JbY/ICKUM MpaBuMa. M3melyy ocraor,
npen CymoM ce MOTY MOKPEHYTH TIOCTYIIIH 32 OLEHY YCTaBHOCTH W
3aKOHUTOCTH 3aKOHA U JIPYTUX OIIITHX aKaTta, KOjH ce OICHkY]y HE CaMO
y ofiHOCY Ha YctaB, Beh 1y oHOCY Ha Mel)yHapo/IHEe yroBOpE U OTIITEe-
npuxBahena npasuia mel)yHapoaHor npasa. Mel)yHapoHU yroBOpH ce
TaKo TMOjaBJbyjy M KA0 OCHOB M Kao mpeaMer kKoHTpose.” OHU MOry Jia
Oy/ly mpeaMeT MPETXOHE WITH HAKHATHE KOHTPOJIE yCTaBHOCTH. '

[locraBspano ce M muTame IITa c€ MOAPa3yMeBa IMOJ ,,I10-
TBphenum** mel)ynaponaum yropopuma? Hamme, na au To 3Hauu 1a cy
MpeAMET KOHTPOJIE YCTaBHOCTH CaMO OHHU YTOBOPHU KOjH MOUICKY 00a-
BE3HO] patudukauuju y HapoaHoj cKynImTHHH, WIK Ce TO OAHOCH U Ha
yroBope Koju cy MOTBpheHH Ha aApyru HauuH. [lomTo cy u oBH Ipyru
YrOBOPH JIe0 MpaBHOT nopeTka Pemybnuke CpOuje, Tpedano O u BHUX
cMarpaTH NOTBpheHUM Mel)yHapoIHHM yroBOpHMA.

VY unany 194 YcraBa HaBoau ce Aa nmoTBpheHn Mel)yHapoHu
YrOBOpH MOpajy Aa Oyay y ckiiaay ca YCTaBOM, ajlM ce TakBa o0aBe-
3a He npensubha 3a onmrenpuxsaheHa npasuia Mel)yHapoqHoT npasa.
300r Tora ce y TEOpHjH MOCTaBJbAJIO MUTAKE Aa JIM Cy Ta JIBA U3BOPA
uctor panra. Y uiany 167 Ycraa ce HaBoAM JAa YCTaBHU Cy[ OJTy4yje
0 CarvIaCHOCTH 3aKOHA M JIPYyTuX OMNIUTHX aKara U ca omnmrenpuxsahe-
HUM TNpaBUiIMMa Mel)yHaponHor mpasa. [lanac ce npernocrassba aa cy
oBa JBa Mel)yHapoaHa U3BOpa UCTE NIPABHE CHAre y yHyTPaIlbeM paB-
HOM TIOPETKY.

Jbyscka rpaBa cy HHTepHAIMOHAIN30BaHa i CaMHUM H3BOpUMA
OTHOCHO MeljyHapOTHMM yroBOpHMa, a TO ce mocedHo mpumehyje xon
3aITUTE JbYACKHX Mpasa. [lonuio je 10 yBohema mpakTHIHO jOII jeHe
WHCTaHIe 32 yTBphUBame MoBpeie OHMX JbYJICKUX IpaBa M clo0oja
KOjH Cy TapaHTOBaHW EBpPOTICKOM KOHBEHIIMJOM 3a 3aIUTUTY JbYICKHX
IpaBa ¥ OCHOBHUX cJ10007a. Y muTamy je moctymnak npex EBporckum
CyZIoM 3a JeyzcKa mpasa. [locToje u apyra mehyHapomHa Tena — KoMHuTe-
TH KOjI/IMa CC Ha HCKH HAYMH KOHTPOJIMIIC IMTOMITOBAKC JbY/ICKUX IIpaBa
y Penyonmumn CpOuju. Kao ocHOB Tymadema oapeadu O JbYACKUM H

9 Maja Hacrtuh, llpumena Eeponcke xoneenmyuje 3a 3aumumy mYOCKUX npasa
U OCHOBHUX C€10000A Yy NOCMYNKY Hped HAYUOHAIHUM YCABHUM CYOO08UMA,
Atnanruc, Hum, 2014, ctp. 235.

10 Bugeru: Bmagumup Bypuh, ,,Kontporma ycraBrHocTn melhyHapomHux yrosopa
y Penybomuuu Cpbuju‘, y 300pHUKY panoBa: Yioea u 3nauaj Ycmaenoe cyoa y
ouysam)y enaoasune npasa 1963—2013 (npupeamina: boca Henanuh), Yerasau cyx
Peny6nuke Cp6uje, beorpan, 2013, ctp. 136-160.
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MambHHCKUM IIpaBuMa y YcTaBy ce HaBojie Bakehu MelyyHaponHu cTaH-
Japau JbYICKHX ¥ MambUHCKUX MpaBa U Mpakca Mel)yHapOJIHUX UHCTH-
TyIIHja Koje Haa3upy crpoBoleme Jbyackux mpasa.') ITuTame je Ha 1mra
Ce OBO KOHKPETHO OJTHOCH M Ha KOjU Ha4MH ITpakca Mel)yHapoqHux Tena
MOXKE J]a yTHUYE HA TyMauerhe YCTaBHHX HOPMH O JbYICKHM IpPaBUMA.
OBo je u cTBapayio HeIOyMHMIIE 3a CYJI0BE, I1a U YCTaBHHU CYJI KOjU Tpe-
0a 1a Tymaue ozpende O JbYJACKUM IPaBUMa, Y TOIVIELy Tora Koje u3-
BOpe Tpeba Jia KOpHCTe MPUIMKOM TOCTyNama: Baxxehe MehyHapomHe
CTaHJap/ie JbYJACKHX MpaBa 1 Mpakcy MelhyHapoaHUX UHCTUTYIIH]ja Koje
Ha/I3UPY CHpOBOheme JbYACKHX MpaBa, WM NOTBpheHe melyHapoaHe
yroBope.

VY craBy 2 uwiana 18 YcraBa je mpommcaHo Ja ce 3aKOHOM
MOY€ TIPOIIMCATH HAYMH OCTBApUBambha JbYACKUX MpaBa 3ajeMUCHUX Yc-
TaBOM CaMO aKO je TO YCTaBOM M3PMYUTO MpeABUNEHO, WK aKO je TO
HEOIXOAHO 32 OCTBapeH-€ MOjeANHOT MPpaBa 300T BEroBe Npupoe, Ipu
YeMy 3aKOH HHM y KOM Clly4yajy He CMe€ Jja YTHUYe Ha CyIITHHY 3ajeM-
ueHor npasa.'? Huje u3puunto oapelheHo koja Cy mpaBa HEMOCPEIHO
cripoBonuBa, Beh ce To ocraBiba HapoaHoj CKyNIUTHHU Ja MPOLEHH,
y3 PU3HK 0[] 3710ynoTpeda U orpaHnvaBama HEMOCPETHO CIIPOBOIUBUX
IpaBa IyTeM 3aKOHa.

2.1. @opmynayuja nojeduHux /byOCKUx npasa u
c10600a

Y oBoMm jgeny pama Omhe HaBemeHe caMo TOjeAMHE oapende
YcTaBa Koje cy Omiie KOMEHTapHuCaHe y CTPYYHO] jaBHOCTH y CMHUCTY Ja
6u MorIte 1a Oyay hopMynrcaHe MPeIu3HAje, WK Ha IPyTaddjyd HaIwH.

Unan 21 YcraBa mpeasuba 3abpaHy TUCKpUMHHAIM]E TaKo
LITO MPOMHKCY]je J]a Cy CBU jelHAKH MpeJl YCTaBOM M 3aKOHOM, Kao U Jia
CBAKO MMa IPaBO HA jeJTHAKY 3aKOHCKY 3allITUTY, 0€3 TUKPUMHHALHU]E.
3a0pameHa je cBaka JUCKpPUMHHAIMjA, HEMOCPEIHa WM TOCPEIHa,
1o OMJI0 KOM OCHOBY, @ HAPOYHUTO 110 OCHOBY pace, MoJja, HalOHATHE
MPUIAIHOCTH, IPYIITBEHOT MOPEKa, poljerha, BEpOUCIIOBECTH, TOJH-
THUYKOT WJIM JIPYTOT YBEpewa, MMOBHOT CTamba, KyIType, je3HuKa, cTa-
POCTH ¥ TICUXUYKOT WM (PU3UIKOT MHBanuauTeTa. He cmarpajy ce auc-
KpUMUHAIMjoM TloceOHe mMepe koje PemyOmnuka CpOuja Moxe yBecTH
pau MocTH3ama MyHe PaBHONPABHOCTH JIMIA WK TPYIIE JIUIA Koja Cy
CYIITHHCKH y HEjeTHAKOM TIOJIOKA]y ca 0CTAIUM rpal)aHuMa, OJTHOHO Y

11 Yman 18 ctaB 3 Ycrasa.

12 Unanu 18 craB 2 Ycraga.
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MUTakY je MO3UTUBHA TUCKpHUMHUHaIHja.") CropaH je ynpaso Jeo O 1Mo-
3UTHUBHO] JUCKPUMUHAILIM]jH, jep YCTaB He ojpeljyje pokoBe 3a Tpajame
MOCEOHUX Mepa, OJIHOCHO HE MOCTOjU ojipenda y KOjoj Ce HaBOAM Jia
he Mepe npecTaTi Kaja ce 0CTBAPH IHJb 300T KOjUX Cy U yBeneHe. Ta-
kohe, MOTpeOHO je MPOMEHUTH U JeHUHHUIIN]Y TUCKPUMHHAIM]E TaKO
Jla OHA UMa HajIupu Moryhu Kapaktep, OJHOCHO MPEIIO3H Cy Jia ce
YKJBYYH Y YCTaBHH TEKCT U 3a0paHa TUCKPUMHHAIH]E 10 OCHOBY CEK-
CyaJlHe opujeHTalje u OpayHor craryca. Ha oBoM mecty Moxzaa Ou
Ous10 0oJbe J1a je yCTaBHHM TEKCT YIYTHO Ha peJieBaHTHE MeljyHapoHe
U3BOpE.

VY unany 22 YcraBa Moxe J1a Oyze CIIOpHO Ja Jin YCTaB rapat-
Tyje IpaBoO Ha CyACKYy 3alUTHTy camo rpahanuma PemyOnuke CpOuje,
aJIM HEe ¥ CTPaHLIMMa, a HUCY OJpel)eHH HU YCIIOBH 3a 3aIUTHUTY JbYACKHX
1 MalbMHCKHX IIPaBa.

V normeny npaBa Ha KHUBOT, YCTaB MCHPABHO YKHUJAA CMPT-
HY Ka3Hy, jep je To u oOaBe3a mpey3era EBpOIICKOM KOHBEHITHjOM O
JbYACKHM MIPpaBUMa M MPOTOKOIUMA y3 Y. [lojeuHn ayTopu cMaTpajy
nma YctaB He Tpeba na caapiku oapendy o 3a0paHu KIIOHUPAma KUBUX
6uha,'¥ jep maKo HHje CIIOPHO 1A KJIOHUPAE ¥ PENPOAYKTHBHE CBPXE
Tpeba ga Oyne 3abpameHo, ocTaje quiueMa aa i ou Tpedao 3a0paHuTH
KJIOHUPAKLE KOje O1 TOMOIJIO Y JIeUerh Y HEKHMX TeMKuX Oonectu.'> MHa-
ge, [ToBesba EY 0 OCHOBHUM JBYICKUM MpaBUMa 3a0pambyje Perpomry-
KTHBHO KJIOHHpame JbYICKHX Onha y OKBHPY WiaHa 3, KOjH PETYJIUIIIe
MIPaBO HA MHTETPUTET JIMIHOCTH. '®

VY unany 25 ce HaBOIM 12 HUKO HE MOXKe Ja Oy/ie U3JI0KEH My-
YerYy, HEUOBEYHOM WIIM MTOHMKaBajyheM MoCTynamwy Wi KaXbaBamy,
HUTH MOJIBPTHYT MEAMIIMHCKUAM HIIM HAYYHUM OIlie[Ma 0e3 cii0001HO
naror npucranka. OBy oapendy je HOTpC6HO I[pyraqnje dbopmynucar,
jep oBakBa (opMynaluja MOXe Ja ykasyje Ha To jaa je moryhe na ce
HEKO MOJABPrHE My4Y€mY, WIH APYTrOM HEYOBEYHOM IOCTYyIAkY Y3 he-
rOB IPUCTAHAK, IITO CBAKAKO HUj€ JJ03BOJEHO.

VY unany 26 je HaBeleHA U3PUUUTA 3a0paHa TPrOBUHE JbYIH-
Ma, IITO MPEACTaBJba HECYMIbUB HANPEaK Yy 3aIlITUTH JbYICKUX IIpaBa

13 Yman 21 Ycrasa.
14 Unau 24 craB 3 Ycrasa.

15 Japko Cumosuh, ,,Jbyncka npasa y YeraBy Cp6uje ox 2006. — kpuTruka ananmsa™,
y 300pHUKY panoBa: Ycmaewe u melyHapoOoHonpasHe eapanyuje mYOCKUX
npasa (npupenuo: 3opan PaguBojeuh), [IpaBuu ¢axynrer y Humry, llenrap 3a
myomukanuje, Hum, 2008, ctp. 332.

16 UYnau 3 IloBesbe EY o ocHoBHUM Jbynckum mpaBuma, Charter of Fundamental
Rights of the European Union, Official Journal of the European Communities,
2000/C 364/01.
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— J1a ce oBa 3a0paHa MHKPUMUHHUIIE ¥ Yy HajBUIIIEM TpaBHOM akTy. OBa
onpeznda je y ckiaay ca MehyHapogHMM cTaHaapauMa 3aliTUTe JbYJl-
CKHUX TIpaBa.

[Mojenuun ayTopu cMatpajy Aa YcTaB HE IPUMEbYje Ha O/rO-
Bapajyhu HadMH Havenno pojHe paBHonpaBHOCTH.!” Hanme, He moctoju
onpenda xoja OM Ha jacaH M HEJABOCMHCIICH HAYMH pEryircaja jefaHa-
KOCT MyIIKapana u xeHa. [lopen Tora, onpehene onpende cy MamKaBe
ca acreKTa pOoJHE jelHAKOCTH, la TaKo He MOCTOjH onpenda Koja ra-
paHTyje 3aCTYIUbEHOCT JKeHa Y CKYNIITHHAMa ayTOHOMHUX MOKpajuHa
U OpraHuMa JIOKajJHe camoympase. Y monieny Hapomme ckymmtiae
cUTyalmja je apyraddja, jep je craBoMm 2 wiana 100 mpormcano aa ce
y OBOM Teiry 00e30eljyjy paBHONpPABHOCT M 3aCTYIJEHOCT T0JI0Ba U
NpeCTaBHUKA HAIIMOHATHUX MamkHHA U TO Y CKJIay ca 3aKOHOM. 'Y

[Mojenuuu ayTopu cMmarpajy ¥ Ja je HeIocTaTak YcraBa TO
IITO HE rapaHTyje MpaBO Ha NMPHUBATHH W MOPOJMYHH KMBOT. YCTaB
ITUTH ofipel)eHe acrekTe rpaBa Ha MPUBATHU KUBOT Kao IITO CY: HETO-
BPEJMBOCT CTaHa, HEMOBPEIUBOCT TajHE MUCaMa M JPYTHX CpeAcTaBa
OTIIITEha W 3aIlITUTA TMojaraka o nuaHocTh.'” KomurteT mpaBHHKA 3a
JbyJICKa IPaBa CMaTpa Ja je moTpeGHO OBO MPaBO rapaHTOBATH y YcTaBy
Ha _]aCHI/IJI/I W MIPENM3HUjU HAYMH, Y CKJIaly ca 4iaHoM 8 EBporicke KoH-
BEHIIMjE O JbY/ICKAM IIPaBUMa. MelijI/IM, y CKIIaJly ca HallpeJ peYCHUM
MOJKJa je JOBOJBHO JIa Ce caMo YIIyTH Ha OBaj u japyre mehyHapojane
yroBope, koje je Penyonuka CpOuja paruduroBaa, a KOju peryiuiry
MpaBo Ha MPUBATHOCT W Ha Ta] HAYMH OU ce 00e30e/11Ia MpUMEeHa OBOT
npaBa 0e3 omnrtepehnBama ycTaBHOr TeKcTa HaOpajameM MOjeJANHUX
mpaea u ciodoa. Habpajame 1 1ojeJuHuX acrekara rnpasa Ha IpUBaT-
HOCT j€ IpeTepaHo 1 He Tpeba J1a CTOju Y yCTaBHOM TekcTy. CIudHO je
M ca MPaBOM Ha a/ICKBATHO CTAHOBAHE, HCXPAHY U BOIY, Ka0 U IPaBOM
Ha ojroBapajyhu ®HBOTHH CTaHAap/ Koje je rapanTtoBaHo MehyHnapos-
HUM IIaKTOM O €KOHOMCKUM, COHI/Ij AJITHUM W KYJITYPHHUM IIpaBuUMa U3
1966. rogune. [Turame je KOJUKO je MOTPEOHO YHETH Te OJIpede y cam
TEKCT YcTaBa.

VY unany 67 YcraBa ce rapaHTyje IpaBO Ha MpaBHY MOMOh
CBaKoMe, 1oj ycioBuMa onpehenum 3akonom. [Ipasny nomoh npyxajy
a/IBOKaTypa H ciryx0e rnpaBHe nomohu, koje ce OCHI/IBa]y y jeArHuIaMa
JIOKaJIHEe caMOyIIpaBe, a 3aKkoM ce oapelyje Kaja je oBa nmpaBHa oMoh

17 Jenena Jepunuh, Tujana Kpasmsesuh, Anaruza cmpyunux u nonumuykux npeonoaa
3a yemasHy pegpopmy — 'V jasnocmu npedcmasmenu npednosu y nepuody 2006-
2016, onnanmja Opunpux Ebept, beorpan, 2016.

18 Yman 100 craB 2 YcraBa Penyoiuke Cpouje.
19 Unanosu 40-42 Ycrapa

74



Bojan Tyouh - YCTAB PEIIYBJIMKE CPEUJE U JbYICKA ITPABA

6ecmrataa.?” OBa oxpenda mpyxa 60Jby 3aIITHTY MOjEAUHIIMMA HETO
EBporicka KOHBEHIIHM]ja O JbYACKHM TpaBuma,”’) Mel)yTuMm, unak cyxapa
KpYT TIpy’kajiana yciyra npaBHe ToMohu, UCKIby4yjyhu HeBIaIuHe op-
raHu3aIyje Wik HeKa JIpyra yapykema.??

3. Orpanuuema JbyICKHUX MpaBa

Kon orpanwdema JbyIACKHX TIpaBa y YCTaBY ce€ KOMOWHY]Y
OIIITE W KOHKPETHE ojpesde 0 orpaHuycmUMa JhyICcKuX mpasa. O
MeljyHapoIHIX U3BOpa, OMIITY OAPeN0y O OTPaHHUCHY JbYICKUX Mpa-
Ba canpxu [loBesba EBporicke yHHje O 3aIITHTH JhYICKUX NpaBa, JOK
Cy moceOHa OrpaHuYCHa KapaKTepuCTHIHA 32 EBpOTICKY KOHBEHIIH]Y O
JpyICKUM TipaBuMa. M3melhy octaor, m Ha YcTaBHOM Cymy je a 00e3-
0/ JTOCIICTHO TYMAaYCHhe OrPaHNICHA JbY/ICKHX MPaBa.

Ycrap y unany 20 npenBuba ja JbyJacka ¥ MarmbUHCKA MpaBa
3ajeMyeHa YCTaBOM MOTY Jia Oyly OrpaHMYeHa 3aKOHOM, aKO OTpaHH-
4yeme JonyiTa caMm Ycra. Takole, orpaHudeme Mopa Jia OyJie TaKBO
Jla je CBeICHO Ha MHUHUMYM, KOjU 33J]0BOJbaBa CBPXY 300T Koje YcTaB
nomymTa MoryhHOCT orpaHu4era mpasa.”) OBaj uwiaH HE MOMHEE
OrpaHMYCHa MpaBa U clobona y Be3U ca HEKMM JICTHTHMHHM M OII-
paBIaHuM nusbeM, Beh je caMo JIOBOJBHO Ja YCTaB AOMYyIITa TO Orpa-
Huuewe. OBO HHjE y CKIIaay ca craHaapauMa EBporcke KOHBEHIMjE
0 JbYJICKMM TIpaBHUMa, jep oHa mpenBuba, y wianosuma 8, 9, 10, 11 na
orpaHHueHa MOjeIMHKX MTpaBa Tpeda fa Oyay MporrcaHa 3aKOHOM, He-
OIXOJIHA Y JEMOKPATCKOM JIPYIITBY U Jia Oyjly YBEJCHA paji 3aIlTUTE
JIETUTUMHOT 1IMJba, Ka0 Ha MPHUMEp: 3allTUTa HallMOHAaIIHEe 0e30eaHO-
CTH, TEPUTOPHUjATTHOT HHTETPUTETA, jaBHE 0€30€THOCTH WIIN EKOHOMCKE
J00pOOHTH 3eMIbe, pajii 3alITUTE JaBHOT Pelia, 3/[paBjba WM MOpaa,
WM pajii 3alITUTEe MpaBa U ciobona Apyrux.>? 3amruTa JIeruTHMHOT

20 Ymau 67 Ycrasa.

21 Munusewe Op. 405/2006 o YcraBy CpOuje, ycBojeHO oj crtpane EBporicke
KOMHCHjE 3a JeMOKpaTHjy myTeMm TnpaBa (Benemmjancke xomucmje) Ha 70.
wieHapHoj cenuuim (Benenuja, 17-18. mapt 2007.), ctp 10.

22 Japxo Cumoswuh, /byocka npasa y Yemasy Cpouje 00 2006. — KpuTHYKa aHANN3A,
HaB.zeno., ctp. 337.

23 Ymanm 20, craB 1 Ycraga.

24 UYnanosu 8, 9, 10 u 11 EBporcke KOHBEHIMjE 3a 3aIUTHTY JbYACKUX IIpaBa U
OCHOBHHX c;10007a, 3aKOH O paTtudukanyju EBporncke KOHBEHIMjE 3a 3AIUTHTY
JbYACKHX ITpaBa U OCHOBHHUX clioboja, ,,Ciayxoenu muct CLI™ — Melynapoanu
yroBopu, Op. 9/03, 5/05, 7/05 — wucmnpaBka u ,,CiayxOenu riacHuk PC“ —
Mebynapoauu yrosopu 6p. 12/10 .
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LUJba CE y CYJCKO]j MTPAKCH HABOAM M KA0 OCHOB 32 OTPaHUYCHE PYTHX
IpaBa, MaKo TO HUje HABEJCHO KOJI KOHKPETHOT YjaHa KOJUM j& PeryJiu-
caHo oapeheHo npaso.

3a pa3iuKy O OBOra Hayell0 MPONOPLHOHATHOCTH j€ IO-
CTaBJbEHO Ha OATOBapajyhu HauUMH U y cKJ1aay je ca nmpakcoM EBporckor
cyna 3a Jbyacka npasa. Haume y ctaBy 3 umana 20 je mpomucano zia cy
[IpU OrpaHHYaBamby JbYICKUX U MambMHCKUX IpaBa, CBH APKAaBHU Op-
raHu, a HApPOYMTO CYIOBH, AYKHH Jla BOJAE pauyyHa O CYIITHHH IIpaBa
KOje ce orpaHHyaBa, BAYKHOCTH CBPXE OTpaHUYCHba, IPUPOAN U O0UMY
OTpaHUYCHa, OHOCY OTPaHUYCHA Ca CBPXOM OTpaHUYCHa U O TOME J1a
JM MOCTOjM HAYMH Ja CE€ CBpXa OrpaHHuYeH-a MOCTHTHE MAmbHM Orpa-
HuueweM npasa.”® CraB Benenunjancke koMmucuje je ma 6u ompende o
Pa3NUYUTUM BpcTaMa OrpaHuueha Tpedano HaBeCTH Ha JaCHU]H U CUC-
TeMaTHYHU]U HAYKH.>"

4. Oxcrynama o1 JbYACKUX U MaBbUHCKUX MpaBa

Ycrap y wiany 202. mporucyje Aa Cy, HAKOH IMpOryaiickha
BaHPEIIHOT, WJIM PaTHOT CTarba, J03BOJbEHA OJICTYIAa OJl JbYICKHX U
MambUHCKUX IpaBa 3ajeMUeHUX YCTaBOM, ajli caMo y OOMMY Yy KojeM
je TO HEeONXOIHO M OJCTyIama hie mpecraru J1a Bake NPECTaHKOM BaH-
PEIHOT, WM PaTHOT CTama. Mepe OfCTyIama He CMejy Jia OBy 110
JHMCKPUMHHAIIM]je HAa OCHOBY pace, I0ja, je3UKa, BEPOUCIIOBECTH, Ha-
[MOHAJIHE TIPUITAJHOCTH, I JPYIITBEHOT nopekia.”” Y cray 4 uia-
Ha 202 VYcraBa npeasul)eHO je na Mepe OJICTyNama HA Y KOM CIy4ajy
HUCY JI03BOJbEHE y Tomieny cienehux mpaBa u ciio0oja: npaBa Ha
JIOCTOJaHCTBO W CJI000/IaH pa3BOj JIMYHOCTH, MIPaBa Ha JKUBOT, HEIO-
BPEIMBOCT (PU3UYKOT M NCUXWUYKOT MHTEIPHUTETa, 3a0paHy pOICTBa,
MOJIOXKAaja CIIMYHOT POIICTBY M HNPUHYAHOT pajia, MOCTyIama ca JIUIEM
JUIIEHUM c1000/ie, MpaBa Ha MPaBUYHO cyleme, MpaBHy CUTYpHOCT Y
KPMBUYHOM TIPaBy, NMPaBy Ha MPaBHY JIMYHOCT, MIPABO Ha JIP)KaBJbaH-
CTBO, CJI000/1y MHCIIH, CABECTH M BEPOMCIIOBECTH, IIPUTOBOP CABECTH,
co0oy U3pakaBama HallMOHAIHE MPUIIAJHOCTH, 3a0paHy H3a3uBamba
pacHe, HaI[MOHAJHE M BEPCKEe MPXKIbE, MIPABO Ha 3aKJbyucHe Opaka u
PaBHOIIPABHOCT CYNPY)KHHKa, CI000y O/TyunBama o pahamy, npasa

25 UYnan 20, craB 3 Ycraga.

26 Mumseme Op. 405/2006 o YcraBy Cpbuje, ycBojeHO on cTpaHe EBporicke
KOMHCHje 3a AeMOKparujy myTem mnpasa (Beneuwmjancke komumcuje) Ha 70.
wieHapHoj cequuiy (Benenwja, 17-18. mapt 2007.), ctp. 8.

27 UYnan 202. ctaB 2 Ycrasa.
76



Bojan Tyouh - YCTAB PEIIYBJIMKE CPEUJE U JbYICKA ITPABA

nerera u 3a0paHy HACHIIHE ACHMHIIALH]C. ¥ OBa nucra npaBa 1 co6o-
J1a Koje HHje Moryhe JI€POTHPATH MM OTPAHUYHUTH, MIHpPa je 'y omHocy
Ha JIUCTY MpaBa Koja je HaBeJeHa y EBPOICKOj KOHBEHIIHjH O JbYACKUM
npaBuma.”

5. MexaHnu3mu 3alITUTe JbYACKUX IIpaBa

3amTrTa JBYICKHUX MpaBa Koja je mpeaBulhera YCTaBOM MOXKe
ce mocTrhy Ha YHyTpammeM W Ha MehyHapomnom many.’” Hanmme,
YcraBom je mpenBul)eHO a cBako MMa MPaBO Ha CYACKY 3aIlITUTY, aKko
My je noBpeheno nim yckpaheHo HEKO JbYACKO MM MambHHCKO MPaBO
3arapaHToOBaHO YCTaBOM, Ka0 M MPABO Ha YKJIakarhe MOCIeIUIa Koje
Cy HacTale MOBPE/IOM. 3D Takole, y UCTOM WiaHy YcTaBa npeaBpﬂjeHa
je u moryhHoct na ce rpalhanu obpare MGI)YHaPOI[HHM WHCTUTYIMjaMa
paju 3alITUTE CBOJUX CI000/Ia H npaBa 3aJ€quHHX YcraBom.’? OBa
onpenda je Tpebao a Oyne npenusHuja, jep ce MoCTaBJba MUTAmbEe 1a
JIM ce TapaHllyje 3allTHTEe paBa OJHOCE U Ha OHa MpaBa Koja HHUCY ra-
paHToBaHa y YCTaBy, ajli Cy FapaHTOBaHa 3aKOHMMa WM MOTBpheHUM
MehyHaponHuM yrosopuma. HecymmuBo je na ce oBa ofpenda Ycrasa
ofgHocH Ha obpahame EBporickom cymy 3a Jby[acKa mpasa, alu Takole
u Ha oOpahame MehyHapoIHUM TeslMMa 3a 3aIUTHTY JbYACKUX IpaBa,
Ipe cBera MojeAMHIM KOMHTETHMA KOjH Cy OCHOBaHM Mel)yHapoaHuM
yroBOpuMa, Kao Ha npuMep Komutery 3a jbyzncka npasa, KOju je OCHO-
BaH MeljyHapomHUM nakTOM O Tpal)aHCKUM U TIOMUTUYKUM TpaBuMa.*”
Mehytum, o6pahaH>e OBHM TeJHMMa y Be3H je ca Mel)yHapomgHuM yro-
BOpUMa KOjuMa Cy oHa ocHoBaHa. CaMO BHMXOBO HaBohewme y YcraBy
He OM MMalio yTHIaja Ha HaJJIS)KHOCT OBUX Tela ratione materiae. Y
YcraBy HHje MPOMMCAHO MOA KOJUM YCJIOBHMA CE€ OBa 3aLUTHTA MOXKE
OCTBAapUTH, jep TO, HapaBHO, 3aBUCH O] KOHKPETHOT MeljyHapomHor

28 Uman 202. ctaB 4 Ycrasa.

29 Unan 15 craB 2 EBporicke KOHBEHIIHj€ HCKJbYyUyje MOTYNHOCT JIeporupama i orpa-
HUYCH:A IIPaBa Ha )KUBOT, 3a0paHe Myuera, 3a0paHe POIICTBA M HayeJIa JierajiuTe-
Ta.

30 Maja Hacruh, ,,3aumrrura jpyackux npasa y YceraBy Penyomuke Cpbuje®, 36opnux
paodosa [Ipasnoe gpaxynmema y Huwy u Ilpasnoe ¢paxynmema y Kpaeyjesyy, me-
Mmamcku 6poj: Yemae Penyonuxe Cpouje — nem 2oouna nocne (2006-2011), Ilpas-
nu ¢axyaret y Humry, Hum, 2011, crp. 229.

31 UYnanu 22 Ycraga.
32 UYmanm 22 craB 1 Ycraga.

33 Mowmup MunojeBuh, ,,YcraBau mnpomnucu u MehyHaponauo npaBo®, Hosa cpncka
noaumuuka mucao — Yemas u uckywera, HoBa cpricka MOIUTHYKA MHCAO,
Beorpap, 6p. 2/2008, ctp. 51,52.
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Tena W MelyyHapoXHOr yroBopa KojuM je OHO OCHOBAHO. JeaH oz yc-
JIOBA KOjH C€ I0jaBJbyje KO/ CBUX OBHX TeJia jecTe W Jia je 10jearHaIl
HMCKOPHCTHO CBE JIOKA/IHE IPABHE JICKOBE Y YHYTpallk-eM pasy Perry-
omuke Cpouje. TaKone HUje jacHO 300T uera nmpaBo 06pahaH>a MehyHa-
POMHUM HHCTUTYIIMjaMa 3a 3alTUTY JbYJICKUX MMPaBa HUje rapaHTOBAHO
U CTpaHIMMa, Yy caMoM TeKcTy Yctasa. CBako jwile, 0e3 003upa 1a Jin
je IpKaBJbAHUH, WA CTPaAHAIl, MOXe Jia ce ooparu EBpornickoM cyay 3a
JbyZICKA TIpaBa YKOJIUKO MY j€ JpiKaBa, CTpaHa yroBopHuIiia EBporicke
KOHBEHIIH]E O JbYJCKUM MPaBUMa, TOBPE/IIIIa HEKO HhEerOBO MPaBo.

[maBHM opraHu 3amTHTE JHYICKUX MPaBa Cy CBAKAKO CY/IOBH
OTIIIITE W TTOCEOHE HAUICKHOCTH U YCTaBHU CynoBH. YcraB CpOuje He
cazpku ofpendy o0 ToMe, Kao IIITO je TO MPOIMCHUBao Ycras PemyoOmmke
Cpb6wuje n3 1990. roquHe 1 Kao MITO TO MPOIHUCY]Y HEKU IPYTH €BPOII-
cku ycTtaBu. Hamme, y BehwHH eBpOIICKHX ycTaBa je mpeasul)eHo na
[JIABHO MECTO 3allITUTHHKA JbYJCKUX IpaBa MpHUIaja yCTaBHUM CYJI0-
BuMa. HajedukacHuja 3amrura JbyICKUX MpaBa IMpel OBUM CyIOBHMA
OCTBapyje ce y MOCTYIKY 110 YCTaBHO]j xanou. To je mpaBHU WHCTUTYT
KOjH je kKao HOBHHA yBeneH y Yeras u3 2006. rogune, y wiany 170. Ona
je omoryhmra na ce mojenuHm odpahajy YcraBHOM Cymy 300T IoBpena
JbYACKHX TpaBa.’? YeTaBHU Cy[I je 3ay3€0 CTaB J1a MPEAMET HETIOCPETHE
YCTaBHOCY/CKE 3aIITHTE y MTOCTYIIKY IO YCTaBHO]j JKaJIOW MOTY aa Oymy
CBa JbYJICKA U MamHHCKA MPaBa HE3aBUCHO OJ] TOTA Jia JIU CY H3pUYH-
To yrpaljeHa y YcTaB, WK Cy y YCTaBHU CUCTEM UMILIEMEHTHpaHA M0-
TBphennm MeljyHaponuum yrosopuma.®’® ¥V VYcraBy Huje oapelieHo Ko
HMa TIpaBo J1a TIOJHECEe YCTaBHY Kajoy, Beh je To 0cTaB/heHO 3aKOHOa-
BILy JIa pelIH. YCTaBHY a0y MOXKe Jia U3jaBU CBaKO KO cMarpa Jia cy
AKTOM WJI HEKOM PaJihOM BJIACTH MOBpeheHa Ml yrpokeHa yCTaBoM
3ajeMyeHa Mpasa, a Jia He MOCTOoje JIpyra MpaBHa CPEJICTBA 32 IHHUXOBY
3alITUTY, WK CYy OHA UcTIpIubeHa. Kao mito cy Heku aytopu npeaBuha-
i jorr 2008. romuae,>® Huje jour yBek MpoHaljeHo aJeKBaTHO PeEIIeHhe
3a ipooOseM ontepehenocTn YeTaBHOT cyfla BETUKUM OpOjeM TTOTHETHX
yCTaBHUX kaibu. EBporicku ¢y 3a Jbyjicka rpasa je, y npeamery Bun-
guh n apyru nmpotuB Pemybmmke CpOuje, mporiacho ycTaBHy xanly 3a
e(dukacan rpaBHU JIeK 1 To ox 7. aBrycra 2008. roguHe, jep je To 1aTyM

34 Bunanan Ilerpos, ,,HoBu ycraBuu cyn PenyOnuke CpOuje: MOBOIOM MHILBEHA
Benenumjancke komucuje o Yeray Pemyomuke Cpouje, Hosa cpncka norumuuka
mucao — Yemas u uckyuierna, HoBa cpricka moimtuuka mucao, beorpan, Op.
2/2008, ctp. 77.

35 Mapwujana [lajsanunh, Yemasua sawmuma wyockux npasa, Lientap 3a n3gaBauky
nenarHoct [IpaBror dakynrera y Hoom Cany, Hosu Can, 2011, ctp. 65-66.

36 Bnapman Ilerpos, ,.YcTaB M JbyACKa TpaBa JaHac — jecy JM JbyJICKa IpaBa
HajBOXHUjU 1c0 YcTaBa?“, y 300pHUKY panoBa: Ycmasue u mehynapooHonpaghe
eapanyuje myockux npasa (npupenuo: 3opan Pagusojesuh), [IpaBan daxynrer y
Humry, [enTap 3a nyoaukanuje, Humr, 2008, crp. 317.
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Kaja cy o0jaBibeHe y Cayocoenom enachuxy Penyonuxe Cpouje nipBe
MEpHUTOPHE OJIyKe YCTaBHOI Cyna 1Mo yCTaBHUM jxanbama.’” OBo je
3arpaBo OTBOPHIIO MYT cBe Behem Opojy ycTaBHUX kajnbwu, jep 06e3 mHux
HE3aI0BOJbHU TOjeIMHAIl He MOe J1a ce ooparu Cyny y Ctpazoypy.

VY nojeauHUM IpkaBaMa OMOyACMaH MMa IpaBo Jia OAHOCH
ycTaBHe ajbe, ITO MpeAcTaBba OACTYIAmbE O MPaBUia J1a Mopa Jia
MOCTOjH KaJIOeHA JIETUTUMALKja 3a OBy paimy. Y CpOHujH 3aIlITUTHUK
rpahana He MOXe CAMOMHUIIM]aTUBHO Ja M3jaBH yCcTaBHY kanOy. OH TO
MOXeE Jla ypaJau caMO Ha OCHOBY IMHCaHOT oBJamherma JIuna Koje cma-
Tpa 1a My je noBpeheno, uinu yckpaheHo JbYACKO, MM MalbHHCKO TTPaBO
u crnobofa 3ajeMucHa YcTaBom.*®

Cynou y Perryomumu Cpouju HHUCY MMaiy MOTYhHOCT cyzicke
KOHTpOJIE OJJHOCHO HHCY MODJIM JIa YKUHY MPOMHKC KOjU je HEeYCTaBaH,
Beh cy Morm caMo 11a Ta He IPUMEHE y KOHKPETHOM CiIy4ajy. Mehy-
THM, HOBHHA j¢ yBeIeHa y 3aKoHy 0 YcTraBHOM cymy u3 2007. rogumHe,
Koju y unany 63 npenBuba 1a, ako ce y MOCTYIIKY TPeJ CYIOM IOCTa-
BU MIUTAaE CAIIACHOCTH 3aKOHA WIIH JIPYTOT OIIIITET aKTa ca YCTaBoM,
3aKOHOM, OMIITenpuxBaheHNM MpaBWiIMMa Mel)yHapoIHOT MpaBa, Wik
roTBphennM MehyHapomHuM yroBopuma, cya he, ako OIeHH OCHOBa-
HUM TaKBO IUTamE, 3aCTAaTU Ca MOCTYNKOM H MOKPEHYTH MOCTYIaK
3a OlIEHY YCTaBHOCTHU HJIM 3aKOHUTOCTH TOT aKTa Mpell YCTABHUM Cy-
nom.>) YV oBHM cilydajeBUMa, HAIIMOHAJIHU CyJOBH Tpeba Ia 3acTaHy
ca MOCTYITKOM U YIIyTe THTakhe CaracHoCTH YeraBHoM cyny.*? Omnyke
VYcraBHOT cyfia Cy KOHauHe, H3BPIITHE U OMInTeo0aBesyjyhe. )

Onnyke MeljyHapogHUX Tela 3a 3alITUTY JbYJACKUX TpaBa — U
TO TIpe cBera npecyne EBporckor cyna 3a Jbyacka mnpasa ce Hajuyenthe
MIPUMEYjY MOCPETHO TOKOM NMprMeHe KoHBeHIHje, TaKo mMTo ce MpH-
MemYyjy nomahu npomnucu y cBeTiy npakce EBponckor cyna 3a Jbysicka
npaBa. Kopucre ce Te oyke y Kojuma je Jato TyMaueHe HEeKOT UH/IH-
BUJIyaJTHOT IpaBa Koje je mpeamMet goMaher mocrymnka.*?

37 IlpencraBke Op. 44698/06 u apyre, Vinci¢ and Others v Serbia, npecyna ox 1.
neuemopa 2009. rogune, macyc S1.

38 Unan 83 craB 2 3akoHa 0 YcTaBHOM Cyxy, ,,City:x0enu rmacauk PC*, 6p. 109/2007,
99/2011, 18/2013 — omnyka YC, 103/2015 u 40/2015).

39 MHcro, unan 63.
40 Sanja Daji¢, “Serbia”, nas.neno, ctp. 544.

41 Parko Mapxkosuh, Ycemasno npaso, Yausepsuter y beorpany, [IpaBau dakynrer,
[enrap 3a u3nasamrBo u nHGopMEcame, beorpan, 2016, ctp. 573.

42 Cama bajuh, ,JlejctBo omryka EBporckor cyga 3a 3alITUTY JbYICKHX IIpaBa y
HAIIMOHAJHAM MpPaBHUM cucTeMuma™, 36opuuk padosa Illpasnoe paxyimema y
Hosom Caoy, Uenrap 3a uznaadyjy nenarsHoct [lpaBaor dakynrera y HoBom Cany,
Hosu Can, 2003, ctp. 225.
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VY mporecHoM 3akoHOmaBcTBY PemnyOnuke CpOwuje, Takohe
MMaMoO MOTBPAY Ja je 3aKOHO/ABAll YBaXKMO YCTaBHO MPABUIIO JIa je
penieBaHTHA mpakca MehyHapoaHUX WHCTUTYIHja KOje HaJa3upy CIpo-
BOheme JbyICKHX TpaBa. Haume, y 3akOHHKY O KPUBUYHOM IMOCTYIIKY,
npeaBuljeH je W BaHPEAHHM MPABHH JICK, 3aXTEB 3a 3aIITHTY 3aKOHH-
TOCTH, KOjHu ce, u3Mehy ocranor, Moxe MOJHETH M YKOJIHKO je IMpaB-
HOCH@)KHOM OJTYKOM, WJIM OJUIYKOM Y TOCTYIIKY KOjH j€ HPETXOIHO
ECHOM JIOHOIICHY ToBpeheHo unm yckpahieHo JbyICKO MpaBo U ¢ii000-
Jla OKPUBJHCHOT, WIIH JIPYTOT YUECHHUKA Y MOCTYIIKY, KOj€ je 3ajeMUeHO
YeraBom wn EBporickoM KOHBEHIIMjOM O 3alITUTH JbYJICKUX TIpaBa U
OCHOBHHX €JI000/1a 1 JOJaTHUM TPOTOKOJIMMA, a TO je YTBpHEHO oj1-
JykoM YCTaBHOT Cyza MiId EBpoICKor cy/a 3a Jby/acka mpasa.*) Ha Taj
HAYMH Npecysa OBOTI MeljyHapoIHOT cy/ia MPOU3BOI 3HAUYAjHO JICjCTBO
y npaBHOM cuctemy Penyonuke CpOuje. CiauuHO JIejCTBO OBE Mpecyie
MMajy U y JIPYTHM IPOILECHUM 3aKOHHMA, I1a TAKO y 3aKOHY O MapHUY-
HOM IIOCTYTIKY je npeauheHa nu MOryhHOCT NOHaBJbama MOCTYIIKA, a
jeIaH o] yCJIOBa 3a TO JeCTe M aKO CTPaHKa CTEKHE MOI'YNHOCT Ja yro-
TpeOu omnyky EBporickor cyza 3a jbyJicka rnpasa KojoM je yTBphena mo-
BpeJia JbYJICKOT MpaBa, a TO j& MOIIIO Jia OyJie O yTHIlaja Ha JIOHOIICHC
noBoJbHHjE ouTyke.*Y CinvHo, y 3aKOHY O OMIITEM yIIPABHOM HOCTYII-
Ky je npeaBuljeH MpaBHU JIeK 32 MOHABJbAE MMOCTYINKA U MpeIBUleHO
je Jla ce MoHaBJba MOCTYIAK KOJH j& OKOHYAH PEICHEM MTPOTHUB KOjer He
MOJKE Jla ce M3jaBu kayiba (KOHaYHO pelee) ako je EBporicku cyn 3a
JbYJICKA TIpaBa y MCTOj YIPABHO] CTBApH HAKHAHO YTBPIHO Ja Cy Mpa-
Ba WK CJ1000/1¢ TTOAHOCHOIIA TIPEICTaBKe MoBpeljeHa uiu yckpahena.*

6. 3akJpyuHa pazMaTpama

VYcraB Perryonmuke CpOuje caapku Benmuku Opoj oapemada o
JbYACKHM TpaBuMa. [1omITo ce HU y jeTHOM YCTaBy HE MOTY HCI[PITHO
HABECTHU CBa JbYJICKA MPaBa, HEMOTPEOHO je J1a ce HABOJIM TaKo NIMPOKa
nucra. [ToBehame onpenada o JbYICKAM ITpaBUMa j& YTHUITAIO HeTaTHB-
HO HAa HOPMAaTHMBHU KBAJIUTET MOJIEPHUX YCTaBa, Ia TaKo M Ha YCTaB
Penryonmuke Cpowuje. [Iperepano HOpMEpame MOXKe JOBECTH J0 TOTa Ja
onpehene onpende u He TUYE Ha ITpaBHE HOpME Beh Ha TIOJTUTHYKE M3ja-

43 3akoHHK O KPUBHYHOM NOCTYIKY, Cnyowcbenu enacnux PC, 6p. 72/11, 101/11,
121/12, 32/13, 45/13 u 55/14, unan 485, cras 1, Tauka 3.

44  3akoH 0 mapHUYIHOM TOCTYTIKY, Cayorcoenu enacnux PC, 6p. 72/11, 49/13 — omuryka
VC, 74/13 — onnyka YC u 55/14, unan 426, cras 1, Tauka 11.

45 3akoH 0 ommTeM ynpaBHOM NOCTynKy, Cayorcoenu enachux PC, 6p. 18/16, wian
176, ctaB 1, Tauka 12.
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BE KOj€ je TeIIKO HEeMmoCpeqHO MpuMeHuTH. [IpaBHa HOpMa Mopa Ia
OyJie jacHa W KOHIIM3HA, KaKo OW ce TPaBHH aJpeCTH MOIIH IMOHAIIATH
y ckiaay ca muMa. OBO ce MoCeOHO OJJHOCH Ha COIMjaJiHa MpaBa, jep
ce YecTO jaBJjba AWJIEMa Ja JIM je HhHMa 3alpaBO MECTO y YCTaBHMA.
Takohe, nprkaBe MOKyIIaBajy Jia Hariace CBOJy MPUBPIKEHOCT 3alllTH-
TH JbYJCKHUX IpaBa, Na ce 3abopaBiba Ha JPyre OIpeade Koje Ciiyxke
00e30ehemy /eI0TBOpHE 3aIITHTE JbYACKHX IpaBa. YcraB PermyOnuke
CpOuje je Morao cBakako Jia Opoj rapaHTOBaHUX JbYJICKHX TpaBa CBEJIC
Ha Mamby Mepy. OBO ce HApOYUTO OHOCH Ha EKOHOMCKA, COLIMjaHa U
KyJITYpHa IpaBa, 3a Yhje Ce OCTBAPHBALE TPAXKH U AKTUBHH]a yJIora Jip-
aBe. buiio 61 JI0BOJBHO J1a ce MPOKJIaMyjy caMO OCHOBHA TIpaBa, a Jia
Ce y yCTaBHOM TEKCTY yIyTH Ha Mel)yHapoiHe YroBOpe KOjU PEeTyIUILy
JbYJICKA MpaBa, a KOju UMajy IpUMar y OJHOCY Ha 3aKOHE.

VY normeny caapKMHE YCTaBHUX HOPMHU O JbYJICKUM NpaBUMa,
Moxe ce pehu a cy oHe y CKJIaAy ca €BpOINCKUM CTaHJapAuMa u y
HEKUM aclleKTHMa Uy | Jlajbe ol BuX. [lopea mocrojama came aucre
JbYACKHX TIpaBa, 3HauajaH je U HaYMH HbUXOBE NMPUMEHE Kao M Ipe-
Bubame mpoluenypa 3a 3allTHTY JbYACKHUX MpaBa Kaga Oyay nospehenn
OJ1 CTpaHe JIpyKase. Y YCTaBy Cy calpikaHe 1 oapende 0 ’UXOBUM orpa-
HUYCHHMA, KOje Cy Yy CKIIady ca MebyHapo,I[HI/IM CTaHJapAnMa, ma je
YaK W JIUCTa JbYACKHX IIpaBa Koje HI/IJC moryhe OTrPaHUYHMTH HU Y BpEMe
BaHPEIHOT CTama LIMpa of JIMCTEe KOjy mpomucyje EBporcka KoHBeH-
Lyja o0 JbYACKHM IpaBuMa. Y MOIVIEAY 3aIUTHTE JbYICKUX IpaBa, YcTaB
nje KOpak Jjajbe y OAHOCY Ha CBOT MPETXOTHHKA, jep YBOAH HHCTHUTYT
ycTaBHE aJibe KOjoM JIMIla MOTY Jia Tpake ol YCTaBHOT CyJa 3allITUTY
CBOjUX JbyACKHX IpaBa. Ouryke YCTaBHOT Cyna Cy pelieBaHTHE W 3a
pEloBHE CyIOBE KaJa O[UIydyjy O MHTambHMa JbYJCKHX MpaBa.

YcTaBHH TeKCT maje mocebaH 3Hada] MehyHapomHuM H3BO-
puMa 3amTuTe JBYICKHX mpaBa. OH rapaHTyje HENOCPEAHYy MPUMEHY
MeljyHapoIHUX yroBopa M ominTe npuxBaheHux npaBuiia MelyHapon-
HOT TIpaBa y mpaBHOM cucteMy PemyoOnmke CpOuje. CBakako Haj3Ha-
yajHuju Mel)yHapomHN yroBOp y 00JacTu JbYACKUX TpaBa je Egponcka
KOHBEHYUja 0 /bYOCKUM npasuma, Koja je TpenBujena eQukaca me-
XaHM3aM 3allITHTE MpaBa Koje rapantyje. Takohe, y YcraBy ce HaBonu
71a Cy OCHOB TyMadermha OAPEA0H O JbYICKHM M MamHHCKHAM IIPaBUMa
Bakehn MehyHapomHM cTaHmapan JbYACKMX M MAambHHCKHX ITIpaBa U
npakca Mel)yHapoIHUX WHCTHTYIHja KOje HaJ3upy CHpoBoleme Jbya-
ckux mpaBa. Ha oBaj HaumH je mpakca oBUX Mel)yHapOJHHX HHCTUTY-
nyja qo0mira Ha 3Hayajy. Y CKIaay ca THM, y TIPOIECHUM 3aKOHHMa
Penyonuke CpOuje Hamaze ce u oxpende Koje rmpensubajy ynorpedy
oznpeheHnx mpaBHUX JIEKOBA, MO3UBAKEM Ha Ipakcy EBporickor cyna 3a
JbYJICKA TIPaBa, MITO yKa3yje Ha YHSHUITY Aa Me)yHapOIHO MpaBo Koje
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pETyJIHIIE 3alITUTY JbYICKUX TpaBa 3ay3iMMa 3Ha4ajHO MECTO Y yCTaB-
HOM cuctemy Penyonuke Cpouje.
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Bojan Tubic

CONSTITUTION OF THE REPUBLIC OF

SERBIA AND HUMAN RIGHTS

Resume

This paper deals with the issue of human rights as they are envis-
aged in the Constitution of the Republic of Serbia, with their imple-
mentation and protection and also with the relationship between
the Constitution and international norms regulating human rights.
Namely, it is general conclusion that the Constitution of Serbia has
too many provisions on human rights. Although they represent a
significant part of every constitution it is not needed to envisage
almost all human rights and freedoms in the text of the highest legal
document in a state. The increase of human rights provisions had
negative influence on normative quality of modern constitutions.
Some norms can lose their legal character and look more like politi-
cal statements which are very difficult to apply. Legal norm should
be clear and precise. Economic and social rights are usually not
defined in that manner and it is disputable whether they should be
prescribed in the constitutions. The respect for human rights can
be shown not only in excessive regulation of this field, but also in
effective protection of human rights when they are violated by the
state.

Limitations of human rights are also prescribed in the Constitution
and they are in accordance with international standards. Moreover,
the list of human rights that cannot be limited is more extensive
than the list given in the European Convention on Human Rights.
The Constitution of Serbia envisages all modern mechanisms of
human rights protection. It introduces a constitutional complaint
for the first time in the constitutional order of Serbia which im-
proved human rights protection, despite the problem with number
of complaints submitted to the Constitutional Court.

International law has a significant influence on human rights pro-
tection in the Republic of Serbia. That influence arises from the
Constitution itself, which guarantees the direct implementation of
international conventions and generally accepted rules of interna-
tional law. The most important international treaty in the field of
human rights protection is certainly the European Convention on
Human Rights with its efficient mechanism. In the procedural laws
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of Serbia there are some provisions that stipulate the use of certain
extraordinary legal remedies by invoking the jurisprudence of the
European Court of Human Rights which confirms the strong posi-
tion of international law in the system of human rights protection
in Serbia.

Keywords: Constitution, human rights, European convention on
human rights, limitations of human rights, human rights protection,
constitutional complaint

*  Ogaj pax je mpumibeH 25. maja 2017. rognHe a npuxBaheH 3a mTaMIy Ha CacCTaHKY
Penakuuje 14. jyna 2017. ronuse.
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[TPABHU I10JIOXAJ U PEAJIHOCT
YCTABHOI' CYIA CPBUIJE

VIIK 342.565.2(497.11)

OpurvHanHu Hay4YHU paj

Cno6onan I1. Opnosuh
[IpaBHu daxynret, Yausepsutetr y Hosom Camxy

CaxeTacxk

Y CpOuju MOCTOjM KOHTHHEHTATHH THII YCTAaBHOCY/CKE BIACTH
OPraHM30BaH y MHCTUTYLHjH YCTaBHOT cyxa. Iheros yrora je mp-
BEHCTBEHO /1A 4yBa YCTaB 1 YCTABHH MOPE/IAK, TOCEOHO YCTaBHOCT
¥ 3aKOHUTOCT ¥ HajBa)XHH]ja Jby/cka npasa. He Tpeba mpeneOper-
HYTH HH YMEBEHHUITY 18 YCTABHH CY HMa Ba)KHY, HEIOBOJBHO HCKO-
puheny NOMATHYKY YI0TY Ja OpraHe BIIACTH JPXKH, KOITHKO je TO
Moryhe, yHyTap ycraBHuX rpanuia. Jpyrum pednma, To Ou Ouna
XpabpocT J1a ce OITydH M Y MPEAMETHMA Ca BEMKOM TOTUTHIKOM
TEKUHOM HA HAYMH J1a Ce 3aITATH YCTaB.

OOpazoM Tema 0 H300py YCTaBHX CyAMja, BUXOBOM CTaTycy, Ha-
IIKHOCTHMA YCTaBHOT cyna, 0TBopulie ce Heka MUTamba POMEHe
ycTaBHUX Ofpendu koje ce Tuy YerasHor cyma. C jpyre crpa-
He, caM YCTaBHH CYJI, OTHOCHO HET0BE CYAMje, MOpajy pellaBaTi
HajTexKe (HAjBAKHUjE) YCTaBHE CIIOPOBE Apxkelin ce jeXuHOT KpuTe-
pujyma — ycraBroctd. Tako fie oau3aT| paHT U yries 0BOT opra-
Ha 10 HEOTXO/IHOT HMBOA IITO, HAKAJIOCT, HHje YBEK 01O ciyyaj y
JOCaAIIbEM pajy YCTaBHOT Cya.

Kibyune pedn: ycraBuu ¢y, n300p yCTaBHUX Cy/Iuja, HAIEKHOCT,
yeras, CpOuja
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1. YBox

EBpoOIICKH, KOHTHHETAIHU MOJIENT YCTABHOT CY/ICTBA 3aueT je
MIPBUM YCTaBHHM CyJIoM ocHOBaHUM y Ayctpuju 1920. rogune. Cra-
PHjH 071 €BPOIICKOT MOJIENa j& aMEPUYKH CHCTEM M0 KOME OOWYHU Cy/I0-
BU pelllaBajy U YCTaBHU CIIOp — NPE CBEra MHUTambe Ja JIH je 3aKOH WU
KOHKpETHa 3aKOHCKa ofpenda y CKIaay ca yCTaBoOM. Y TOM CHUCTEMY
(judicial review) Hema moceOHe MHCTHTYLIMj€ BIACTH — yCTABHOT Cy/a,
HHUTH CE YCTABHOCT MPABHOT aKTa OILICHYje MUMO KOHKPETHOT CYIICKOT
CIIOpa KOjH je Y TOKY.

Y Cpbuju mocToju TMOTYBEKOBHA TPAJHIIHja YCTaBHOT CYII-
ctBa. Hacrama je y oxBupy commjanucThdke JyrociaBuje W HEHOT
Yerasuor cyna 1963. ronune. [1o ToM y30py OCHOBAaH je HCTE TOAMHE
Yerapuu cyn Conmjamuctuuke Pernyonuke CpOuje. Ain y TO Bpeme yc-
TaBHO CY/ICTBO je TocTojasio Buine Gopme paju, 0e3 CTBAPHOT U OJIH-
THUYKHA HE3aBUCHOT pajia Ha 3allTHTH yCTaBa W ycraBHOCTH. [Ipocro,
,»KOHIICTIII]CKH ITOCTABJbEH jellaH PeIaTHBHO Pa3BUjeH CHCTEM KOHTPO-
JIe yCTAaBHOCTH 3aKOHA™, Y BPEMEHY COILMjaTUCTUYKE YCTABHOCTH TIPaK-
THUYHO je BeOMa PeTKO YTBp)HBao HEYCTaBHOCT 3akoHa. OHM CIIOPOBU
OKO YCTaBHOCTH KOjH OM C€ Y KHMBOTY I10jaBUJIHM PELIaBajy Cy Ce JI0ro-
BapameM, yckiahuBameM, CriopasyMeBambeM JPYIITBEHO-TTOTUTHIKIX
cybjekara MyTeM TaJallmbuX WHCTUTYHHja. Kao aa je ToM ycTaBHOM
Cydy HEKaKko JOBOJFHO OMJIO TO INTO je MPBOOCHOBaHU Mely couwja-
JHUCTHYKHUM JIp’KaBama, 0e3 aMOuIije 1a ce Mella y OJMTHYKOIIPaBHE
CIIOpPOBE, KAaKBU YCTaBHU CIIOPOBH YECTO jecy U 1a, 6e3 mpeke norpeoe,
yrpoXkaBa ayTOPUTET CKYNIUTHHE KA0 YEIHOT OpraHa BIACTH.

3a yCcTaBHOIIPABHU ITOJIOXKA] CAAAIILET YCTaBHOT Cyla MOXKE
ce pehu ma mma BehmHY IpermoOCTaBKU HEOITXOMHHUX 3a OCTBAPEHE TI0-
3unje uyBapa Yerara. To ojpa3ymMeBa v yJIOTy KOHTPOJIOPA MOJTUTHY-
KOT | TIPaBHOT TIOPETKa KOjU MMa OBJIANIhema U JOCIECTHO HACTOJH Ja
OHE KOjH CTBapajy MpaBo APXKH y rpaHUIlaMa YCTaBa M 3aKOHA. Y3 TO,
JI0 1MJba JIOBOJFHO €(PUKACHOT M HE3aBUCHOT pajia 0CTalIo je MpocTopa
y KOME ce yCTaBHE ojipeade 0 YCTaBHUM Cy[HjaMa W HaJJIe)KHOCTUMA
YcraBHOT cyjia MOT'Y KOPUTOBATH U TOOOJBIIATH.

1 Jbwmpana Cnasuuh, ,,Omniure HalIOMEHE O CUCTEMY M TPAKCH KOHTPOJIE YCTaBHOCTH
npexn YeraBauM cynom Cpouje’, y MoHorpaduju: Yemasnu cyo Penybnuxe Cpouje
1963-2003. 2o0una (npupenuie: boca Henamuh, Jbussana Cnasuuh), Beorpan,
2003, ctp. 241. ¥V Toxy nepuona Ha ocHoBaMa YcraBa CP CpbOuje ox 1963. nuje
JIOHEeTa HUjeJHa OJUTyKa 0 HeycTaBHOCTH 3akoHa. Ox YcraBa CP Cpbuje u3 1974.
ma 10 2003. roguHe 32KUBEO je CUCTEM KOHTPOJIE yCTABHOCTH 3aKOHA U JIOHETE Cy
ykymHO 74 (39 mo YeraBy CPC on 1974) outyke kojuMa je yTBpl)eHa HecariacHOCT
3aKOHA OIHOCHO HMXOBHUX 0Zpeiou ca ycraBoM. Mcto, ctp. 240-241.
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OmnpaBnaBa ce W HACTOjamke YCTAaBHOT cyla Ja uemhe 3ama-
3M y 00NacT Koja MHa4e Mpumaja 3aKOHOIABIY (aKTUBU3aM YCTaBHOT
cyaa) Kaxko O, o yTBpheHOj HEeYCTaBHOCTH, CIIPEUHO Aa JbYJCKa IpaBa
U TeMeJbHE cJ0001e ocTaHy He3amTuheHe JOK 3aKOHOAaBall HE Ipe-
Ay3Me pesieBaHTHE pajmbe.? [1omyT Apyrux ycTaBHUX CyA0Ba, YCTaBHH
cya Cp61/1]e Ou mpey3uMao yiory npuBpEMEHOT ,,[IO3UTUBHOT 3aKOHO-
JaBIa“ Ha OCHOBY oBnamhema 1a yTBplyje HaYMH W3BpIICHA CBOjUX
omrtyka (un. 104 3akona). Mnak, mTo ce TH4e akKTUBHOT M JOCIETHOT
qyBama yCTaBHOCTH YCTaBHHU CYJ, 32 OMIYYNBAKE Y HEKHM IPEIMETH-
Ma, MOXe€ Jla TpUMHU 030MIbHE KpuTuke. [lopen Tora mro je 6o Hemo-
BOJHHO aKTHBAaH OH je, y HEKy PYKy, IPaTHO OHO IITO TOJIMTHKA PaJIu.
Hberop aktuBH3aM je BHIlle OMO TIOCIENUIIA CTPATETH]E COIICTBEHE 3a-
IITHUTEC U HaCTOjaH:a Ja C€ HC MPOTUBU NOMHWHATHOM IOJIUTUYKOM YHU-
HUOILLY, HEr0 HaCTOjama Jia ce, KpO3 HE3aBUCHOCT y JOHOLICHY OMIYKa,
M3rpagyd Kao BaKHA MHCTHTYIHMja Y NOJUTHYKOM cuctemy.” Otyna je
0CTaJ0 HEOATOBOPEHO Ha MUTAE Y BE3H €a YIOTOM, (YHKIHOHHCAHEM
1 OJUTy4HBambeM YCTAaBHOT Cy/a — Jia JIU j€ CyACKH aKTHBU3aM CaCTaBHU
JIe0 yCTaBHOCYACKe (DYHKIIMjE U J1a JIK c€ OH THME OOpH 3a COICTBEHY
TIO3UIIH]jy WK Cy My HallOpH YCMEPEHH Ka 3aIITHTH yCTaBa ¥ HETOBUX
BpeIHOCTH.?

I'menajyhu nyt Opojea, YcraBau cyj Ou ca cBojux 15 cymuja,
KOje MMajy cTaObuiaH MaHJaT Of JICBET FOJIMHA IITO j& JBOCTPYKO JYKe
OJ1 MaH/IaTa HOCHJIalla U3BPIIHE U 3aKOHOJABHE BJIACTH, MOTa0 U MO-
pao na onrosopu OpojHUM HaUIeKHOCTHMA Koje uMa. [1o oOumy ce u3-
JIBaja pelIaBame 10 YCTaBHUM jKanbaMma, a 1o IIMPEM 3Hadajy, peKiIn
OMCMO, NCTUYY C€ YCTaBHH CHOPOBH KOjU MMajy IMOJTUTHUKY TEKHHY U
MPOU3BOJIEC BayKHE TOJUTUYKE MOCIEANIEe. AT MOCTAaBJba CE TUTAE
OIIPaBIAHOCTU KOHTPOJIC YCTABHOCTH M H-HOT OTpaHNYerba Kana Cy y
MUTamky NOJUTHYKA MATamka (aKTH) jep OM YCTaBHH CyJI MOTao0 /a y3yp-
mUpa JIEMOKPATCKU MPOLeC M MoJeny BiacTu.”) 300r Tora cy BaKHH

2 Jadranka Sovdat, ,,Sudski aktivizam u praksi Ustavnog suda Slovenije, Ustavni
sud izmedu negativnog zakonodavca i pozitivnog aktivizma (priredio: Mato Tadi¢),
Ustavni sud Bosne i Hercegovine, Sarajevo, 2015, ctp. 107. Takse cy omnyke Yc-
TaBHOT cyna CioBenuje o: ,,0pucannm ocodama‘ (2003), mpay riaca (2003), mot-
nycuMa 3a Jokanse usbope (2006), nopesy Ha auuse npuxozae (2003) u np. Bua.
HUcto, cTp. 108-111.

3 Bosko Tripkovi¢, “A Constitutional court in Transition: Making Sense of Constitu-
tional Adjudication in Postauthoritarian Serbia“,Constitutional Courts as Positive
Legislators (editor: Allan R. Brewer-Carias), Cambridge University Press, Cam-
bridge, 2013, ctp. 761.

4  Bboca M. Henanuh, ,,Haueno mozene BracTu u yCTaBHOCYACKA KOHTPOIIA € TOced-
HUM OCBPTOM Ha HCKycTBO YctaBHOr cynma Cpouje®, [lpasna pujeu, Ynpyxeme
npaBHuKa Pemyonuke Cpricke, bama Jlyka, 6p. 39/2014, ctp. 81-82.

5 OueHa ycTaBHOCTH 3aKOHOJABHUX M HM3BPIIHMX akara Kojy mpeasubha BiiajaBH-
Ha MpaBa, IMOAPa3yMeBa Pa3IUKOBALE MPABHUX H ,,[IOMTHYKUX MUTAka — TO je
o/pa3 CynpoTHHX (yHKIMja Pa3INYUTUX OpPraHa BIACTH M OrpaHHYCHa CYICKEe

89



CPIICKA ITOJIMTUYKA MHUCAO INTOCEBHO U3JABE

MOpPAJTHOCT (MHTETPUTET) U JOCTOjaHCTBO (IMTHUTET) Cy/IHja YCTaBHOT
Cyaa, Kao U HBHXOBa HEMPUKOCHOBEHOCT (MMYHHUTET) M 00jEKTHBHOCT
(HEeTIPUCTPACHOCT) Y OJHOCY Ha MOJIUTHYKE BiacTH. OBO OM TOMIPHUHEIIO
na rpal)aHu mpuxBaTe YCTaBHHU CyJl Kao dyBapa ycTaBa Off yIiena uuje
ce ouTyKe 0e3 MoroBopa U3BpILIaBajy of CTpaHe APyTUX OpraHa BIacTH.

[IuTame yriena u ayTopuTeTa yCTaBHOT CyJia MOBE3aHO j€ U
ca KOHTHHYHUTETOM Y paJly KOjH oJipasyMeBa 0eCKOMIPOMHUCHY 3allITH-
Ty yCTaBa U JbYJCKHX IpaBa 0e3 003upa Ha TPEHYTHHU CacTaB yCTaBHOT
CyJa U MOIMTHYKY CTpaHKy Ha BiacTu. Haxamnoct, He Moxe ce pehu na
Cy CBH OBH €JIEMECHTH KapakTepucThka YcraBHor cyga Cpouje. Hemro
je J0 caMor YCTaBHOT TEKCTa, ajld je BHUIIE, YMHHU Ce, pa3iora y ca-
MOM YCTaBHOM Cy[y, OJHOCHO yCTaBHUM cyaujama. Hapouuto crioxe-
HE YCTaBHE NPWINKE U HEHAKIJIOHEHE MOJIUTUYKE OKOJIHOCTH, jOLI Of
Verapa o 1990, uznckuBaie cy 10CAEAHOCT y pajly YCTaBHOT CyJa Ha
MIOIITOBAKY YCTAaBHOCTH. AJM YCTAaBHHU CyJl HHjE YCIIEO J1a UCITYHH CBE
BpenHOCHe 3axTeBe. HezaBucHOCT y pany je Omia mpekujaHa u TUMe
HETIOTITYHA, a CYIUjCKH MEPCOHAN MO BAXHUM U TIOJIMTHYKU OCETIbH-
BUM NHTamkbUMa YECTO TOJIEJbeH A U HEJOBOJbHO Xxpabap. Hu nanac
HEMa Mame yCTaBHOMIPAaBHUX M3a30Ba KOjU CTOje e/l HOBUM CaCTaBOM
ycraBHUX cynuja (2017) koju he uMaTu TEIKy Ay>KHOCT M 3aJaTak J1a
MOAMTHY yIVIeA YCTaBHOT Cyza M oBeperse rpahana y mera.

2. YcTaBHOCY/JCKA AEIAaTHOCT W HACTaHaK
YcrapHor cyna Cpouje

Jlo naHac cy ce 3aapikayia JiBa OCHOBHA CHUCTEMa YCTaBHOT
CYJCTBa, aMEPUYKH U EBPOIICKH, y3 KOje Kao HM3y3eTaK er3ucTupa u
Tpehm cucteM kapakTepucTiudan 3a OpaHIrycKy u Heke ppaHkoPOHCKe
3emube (Asmxup, Tynnc).

[IpBu ycTaBHM CIIOp HACTAO je CIUICTOM MOJUTHYKUX U TPaB-
HUX OKOIHOCTH mpex Bpxosunm cymom CAJL (1803). Taj mpecyhen
ciy4aj (Marbury v. Madison) Huje ofiMax mocTao yCTaBHH CIIOp ¥ HOBa
cyzcka HajiesxkHoCT Beh je 6o mpeteua npaBmiia koje he ce pa3sButu
KacHHje, Kpo3 TOojeqnHauHe caydajeBe (KOHKPETHE CIIOPOBE) Y IMPaBO
CyZa J1a OH, a He HEKO JPYTH, OLIebYje 1a JIH je 3aKOH y CKJIay ca yCTa-
BOM. 3Hauaj OBOT Clly4yaja MPBEHCTBEHO MPOMU3JIAa3H U3 TOTa IITO je TO
IpBa Mmpwiuka y kojoj je Bpxosuu cyq CAJl HEIBOCMHUCIICHO IMporvia-
cuo jenan 3akoH Konrpeca HeycraBuuM.® Ha npBOOMTHO mUTakbe J1a JIn

(ycraBHOCyACKe, Han. C.0.) Bnactu. Bua. T. R. S. Allan, Constitutional Justice:
A Liberal Theory of the Rule of Law, Oxford University Press, Oxford, 2005, ctp.
161.

6  Robert Lowry Clinton, ,,Game theory, legal history, and the origins of judicial
review: A revisionist analysis of Marbury v. Madison®, American Journal of Po-
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CY 3aKOH M YCTaB UCTE MPaBHE CHAre OATOBOPEHO je HEraTUBHO M3 Yera
je MPOoM3aIIo MPaBUIIO, CYIITHHCKO 32 YyCTaBHE CIIOPOBE, Jia 3aKOH Kao
aKT HWDKE TpaBHE CHare Mopa OuTH carnacaH ycraBy. [10TOBOM mpak-
coM u3rpaljeH je yCTaBHOCYJICKH CHCTEM KOjU MoApa3yMeBa Jia PeIOBHH
CYIOBH CBe 10 BpXOBHOI' Cyna, YKOJIMKO CE ITOCTaBH NUTAHE YCTaB-
HOCTH MPUMEHEHOT 3aKOHA Y HEKOM CYJICKOM CIIOpY, MOTY Jia OIICHE
Jla ITM je 3aKOH y CKJIaJly ca YCTaBOM M, CXOJHO TOME, MPHUMEHE Ta I
He. YjenHo, 0Baj CHCTEM je TIPOM3Be0 HajMOhHUjH Cy/ KOjH j& HCTOpH]ja
BHJIENA, aJT KOJH je Hay4Ho Ja OyJe MOJUTHYKAa MHCTUTYIMja U Ja ce
Tako ce monara.” Mmak, oBaj MOZ€e yCTaBHOT CYI0Batba TIe CY PEIOB-
HU CYy/IOBH yjeTHO M YCTaBHU CY/IOBH, Y HajseheM ey Huje OMo y30p
3a YCTaBHO CY/JICTBO €BPOIICKUX JIp’KaBa, 1a Tako HU 3a JyrocnaBujy u
CpOwujy.

Mopien ycTaBHOT CylI0Bamba KOjU je HACTA0 M MPOIIUPUO Ce Y
EBporu je mopexiom ayCcTpHjcKu 1 mMa ocebaH cy Koju OpaHu ycTaB
— ycTaBHHE cya. Y AycTpuju mpe tor Bpemena (mpe 1920) omryka Bp-
xoBHOT cyna (Oberster Gerichtshof) y Be3u ca ycTaBHOIIhY 3aKoHA H
ypeaou Huje o0aBe3uBaa HUKE CYIOBE TaKo Jia HUje OUIIo 3a0pameHO
MIPUMEHHUTH 3aKOH KOjH je ol BpXoBHOT cyia mporiaiieH HeyCTaBHHM.
Takobhe, 1pyru cynoBH cy MOIVIH Ja Tporyiace 3aKOH MJIH APYTH aKT He-
YCTaBHUM H JIa Ta HE IPUMEHE y KOHKPETHOM ciyu4ajy. M3 Tor pasmora
LIEHTpaIU3aIja OlleHe YCTaBHOCTH 3aKOHA OWJia je BeoMa MOXKeJbHA U
y UHTEpecy ayrtopureTa ycraBa.? ¥ oBOM cHCTeMy OIleHA yCTaBHOCTH
3aKoHa (M JPyTUX TPaBHUX akara) JIeO je HApOYUTOT MOCTYIIKA, ,,all-
CTPAKTHOT YCTaBHOT Cropa’ Ijie ce, HeBe3aHO 3a KOHKPETHO cyleme,
pelaBa IUTabe J1a JIH j€ 3aKOH Y CKIIally Wik IPOTHBaH ycTasy. O Tome
He ojutydyje oOudaH Beh ycTaBHH Cy/ KOjH, 10 IIPAaBUILY, HHje €0 CYA-
CKe BIIACTH Beh MMa HE3aBHCHO M CaAMOCTAIHO MECTO y OpraHHM3aliju
Bractu. OH CTOju HajONMIKE YCTaBY, MITUTEhH HETOB caapikaj o1l TIOJTH-
TUYKHAX W TPAaBHHUX aKara J[PyruX OopraHa BIAcTH. AYCTPHjCKH MOJEI
YCTaBHOT CY/ICTBA, KOJH j& BPEMEHOM IIpepacTao y ,,eBpOICKu™, O1o je
MaTpulia MPu OCHUBAaKkY YCTaBHOT cyna y JyrocinaBuju u Cpouju.

Kaxko je peueHo, Tpehn 001K yCTaBHOT Cy/I0Bama je HacTao y
Opanmyckoj (1958) 1 oBa Bep3uja je JaIeKo O IUCTOT 0OJTMKA 3aIITHTE
YCTaBHOCTH Ca YCTaBHUM CyIOM.” Y HEroBOj OCHOBH je& TyTOBPEMEHO

litical Science, Vol. 38, No. 2, Wiley-Blackwell Publishing, Hoboken, 1994, 288.
Omnmmpauje: ucro, crp. 285-302.

7  Robert G. McCloskey, The American Supreme Court, University of Chicago Press,
Chicago, 2005, ctp. 247.

8  Hans Kelsen, “Judicial review of legislation: a comparative study of the Austrian
and the American constitution, The Journal of Politics, Vol. 4, No. 2, The
University of Chicago Press, Chicago, 1942, ctp. 185-186.

9  Tim Koopmans, Courts and political institutions: a comparative view, Cambridge
University Press, Cambridge, 2005, ctp. 70.
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(bpaHIlyCKO HEMOBEpeHEe Y CYACTBO Ka0 y KOH3EPBAaTUBHY I'paHy Bia-
ctu. JlaBHaima aBep3uja npema ,,Mohu cynuja“ y @paniryckoj ouia je
HEMpeMOCTHBa MpernpeKa 3a yBoljemwe ycTaBHOCY/CKe Biactu (judicial
review) Tako za je Ycta o 1958. 06e30enuo mocedaH HECYACKH OpraH
Yerapuu caser (Conseil Constitutionnel) Koju je, y3 pUroposHa mpo-
[IECHA OIPaHNYeHha, BIIACTAH Ja OLIEHH JIa JIU je 3aKOH YCBOjEH y Iap-
JaMeHTy y ckianay ca YcraBoM.'” Ha oBaj HauuH je YCTaBHH CaBeT Kao
MOJMTHYKH OPTaH MO3BaH J1a 4YyBa yCTaB KOjU HHjE CaMO IIPaBHU HETO U
MOJUTHYKH, TIPOTPAMCKO-U/ICOIONIKH aKT.

Tpamuumja ycraBHOcyAcke Biactd y CpOuju mouume of
1963. rogune y Coumjanuctuukoj Peneparusnoj Pemybmunu (CDOP)
JyrocnaBuju y unjem je cacraBy 6mna u CP CpOuja. Haxon IIpesunujy-
ma Hapopne ckynntune n CaBe3He HapOJHE CKYIIITHHE KOjU Cy UMa-
JIM TIPaBO KOHTPOJIE YCTAaBHOCTH 3aKOHA M YCTAaBHOCTH U 3aKOHUTOCTH
TTO/I3aKOHCKHUX akara (anw 0e3 MjeIHOT caydaja y MpakCcH) CMaTpajo ce
Jla je YCTaBHO CYACTBO JIOTWYHA W MPHUPOIHA TOCIEANIA pa3Boja, ja-
Yama 1 adupMalivje colujaIuCcTHIKe caMOyIIpaBHE IeMOKparuje. Aln
caMo TOCTOjarbe YCTaBHOT CY/ICTBA HHUj€ 3HAYMIIO JIa je YCTaBHOCT M
3aKOHUTOCT 00e36ehena.!) Kaxo je JyrocmaBuja Omia ciaoxkena, deme-
paTuBHA JpKaBa, Kao jefaH oj] y30pa BEeHOM CHUCTEMY YCTaBHOCY/CKE
Biactu nociyxuia je CP Hemauka ca cBojum CaBe3HUM YCTaBHUM CY-
JIOM U YCTaBHUM CyJl0BUMa Nokpajuna (Ldnder). Y Tagammoj Jyrocna-
BHUjU Cy, mopea (eaepanHor YCTaBHOT cyaa,'” Ha jeHAKUM MPaBHUM
TeMeJbUMa OCHOBAaHH PenyOIMUKH yCTaBHU cyaoBH (ox 1974. rogune n
nokpajuHckn). ConujaarcTHUKa yCTaBHOCY/ICKA BIIACT y MOYETKY HHUjE
Owna aktuBHa. OIleHA YCTaBHOCTH 3aKOHA C€ MPAKTHYHO CYNICTUTYH-
cajla IMjaJioToM ¥ criopasdymeBameM. [1o peTkum orykama ycTaBHOT
Cyaa 0 HEyCTaBHOCTH 3aKOHA, CKYIIITHHA O y OCTaBJbEHOM BPEMEHY
yckimahuBania 3aK0H ca ycTaBoM. Tek y KpajibeM cilydajy HeUHmbemha U
HCTEKOM poKa (IIEeCT TUTYC MIECT MECEeIH ), Opeande 3aKoHa O mpecTa-
sie na Baxe (wi. 161 Ycrasa CP Cpouje o 1963. u un. 229 Ycrasa CP
Cpbwuje o 1974).13

10 James E. Beardsley, “The Constitutional Council and Constitutional Liberties in
France®, The American Journal of Comparative Law, Vol. 20, No. 3, Oxford Uni-
versity Press, Oxford, 1972, ctp. 431.

11 Cnob6oxan bnarojesuh, Mecmo u ¢yurxyuje ycmagnoz cyocmea Jyzociasuje y
yemasnom u nonumuyukom cucmemy C®OPJ, Tanjyr, beorpan, 1972, ctp. 73-75;
JoBau Mynhan, Yemasnu cyoosu y gpynxyuju 3aumume ycmagHocmu u 3aKOHUMO-
cmu y Jyeocnasuju, maructapcku paj, [Ipasuau dakynret, beorpan, 1973, ctp. 41.

12 T'masa XIII YeraBa COP Jyrocnasuje on 1963, 3akon o YcraBHOM cyay Jyrocna-
Buje Cnyoicoenu nucm COPJ, Op. 52/63.

13 Bun. Muonpar JoBuuuh, Yemae u ycmasnocm, CiyxOenu riacHuk, beorpan,
2006, ctp. 227; Munytun Cpauh, Bophe Bypkosuh, Casesnu ycmasnu cyo u 3a-
wmuma ycmaernocmu u 3akonumocmu, Ciryxx0eHn racHuK, beorpan, 1996, ctp.
60-61.
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Ha crpanu ycraBHOT cyia mocrojaie cy HeKe IpaBHE NpeT-
MOCTaBKE HErOBOT HE3aBHCHOT Pajia M CaMOCTAIHOT OPraHU3aldOHOT
craryca. YCTaBHU Cyj je ypejuBao CBOjy OopraHu3zaigjy u paj, a npsa
HAQ/JISKHOCT My je Ouiia 3alTHTa YCTABHOCTH U 3aKOHHTOCTH Y CHC-
TeMy clloXeHe ¢enepanne cTpykrype nponuca. Casesznu (heaepannm)
3aKOH je MOpao OMTH y CKJIaJy CaMoO ca CaBe3HHUM YCTaBOM, a Pery-
OJIMYKM 3aKOH U IPYTU NPOIUCH Ca CABE3HUM YCTaBOM U 3aKOHOM, Kao
U ca penyOnnyKuM ycTaBoM. M30cTaBibeHO je jeaHo oBnamheme Koje
je MOTEHIMjaTHO CIa0uII0 Ap>KaBy — HUje OMIIO OLIEHE CarIacHOCTH pe-
myOmMUKOr ycTaBa ca ycraBoM (eneparuje. Oeaepantu YeTaBHU CYIT
je Morao o Tome camo Ja 14 Mulubere CaBe3HOj CKYMIITHHH' (4.
244 VYceraBa COPJ on 1963), uzjacuu ce o moTpedu npeny3uMama Mepa
paau 3alliTUTEe YCTABHOCTH M 3aKOHUTOCTH M MPEUIOKH JIOHOIICHE
norpeOHux 3akoHa. Kao ,,KOH(GIMKTHU cyn1™ yCTaBHH CYI je periaBao
CIIOPOBE O HAUIKHOCTH u3Mel)y Qenepanuje, GpeneparHux jeaHHU-
I1a, ayTOHOMHHUX TOKpajHHa WIaHWIA (eneparyje U BUXOBUX OopraHa
(IpyIITBEHO-TIOTUTHYIKE 3ajCTHUTIC).

Yeras CpbOuje ox 1990. YeraBHOM cyay je JOIENHO Yy 3ajia-
TakK ,,3alITUTY YCTaBHOCTH, Ka0 M 3aIUTUTY 3aKOHUTOCTH Y CKIAdy C
VYeraBom® (wi. 9). YeraBHU CyJI je MOCTao ,,jeMal] yCTaBHOCTH  (IJ1aBa
VII YcraBa) y npyraudjeM NOJIUTHYKOM cUCTeMy, ypel)eHoM Ha Have-
Ny TMojieNie BJIACTH M BHIIECTpaHadyja. YCTaBHU Cy[ A00Mja U CaCBUM
HOBa oBiamiehema Kao IITO je OAMy4YHMBamke O ,,3a0paHu paja MOJIH-
TUYKE CTPAHKE U ApPYyre MOJIUTUYKE opraHH3aque“ (un. 125 VYcraga).
Topen onpeljernx ycTaBHIX rapaHIlje HE3aBUCHOCTH YCTABHOT Cy/Ia,
Kao WITO je CTAIHOCT CyaujcKe (GyHKIH]je, BEeroB pas je OHOo 101l HEKOM
BPCTOM IOJUTHYKE KOHTpoJIe Biaaajyhe moiautuuke crpanke. M3Hocn
ce CcTaB Ja ce YCTaBHHU Cy[ AP>Kao MPHUHLUIA MOJIUTHYKE LETUCXOHO-
CTH, YUME CY, Y HEKy PYyKY, IIOTKOIIaBaHU YCTaBHOCT U J€MOKpaTHja,
BJIaJaBHHA IIpaBa, MoJea BJIACTH, CAMOCTAIHOCT CyJOBa, CI000a€e U
npasa rpahana.'”

Capammu Yeras o 2006. mema cactas Cyna, Ipoiupyje My
HAJUISKHOCTH U, TeHEPaJIHO pedeHo, oBehaBa My rapaHiyje He3aBH-
CHOCTH M caMocTaigHOCTH. OBaj opran y YcTaBy HHjE CTPYKTYHpaH y
CYICKY HUTH y OWJIO KOjy ApYyry BiacT, Beh Ou ce Hajupe Morao aedu-
HHUCATH Kao MocedaH yCTaBHOCYJICKM OpraH. YTHIAj OpraHa OCTaluX

14 Huje ypeheno mra CaBe3Ha CKyIIITHHA YMHU aKO JOOHMje MHUILBEHE YCTaBHOT
CyJa 0 HeyCTaBHOCTH pemyOInuKor ycrasa. Ypeheno je camo na he ce y cimyuajy
Ja je permyOaryKy YCTaB y CYNMpOTHOCTH ca YcTaBoM JyrociaBuje (HE MHIIE KO
he To na yTBpau) npumenuTn Ycras Jyrocnauje (wi. 149 ct. 1). Yera og COP
Jyrocnasuje ox 1974. je 4ak u30cTaBUO OBY 0Apealy.

15 Cnobonan Byueruh, ,,OnHOC TpaBHOT U MOJUTHUYKOr KapakTepa KOHTPOJIC YC-
TaBHOCTH 3aKoHA, [Ipasnu scueom, Yopyxeme npasHuka Cpouje, beorpan, Op.
12/1995, crp. 215.

93



CPIICKA ITOJIMTUYKA MHUCAO INTOCEBHO U3JABE

BJIACTH Ha YCTaBHH CyJ Tpebajo Ou ma Oyae CBEIEH Ha BpeMe M MO-
CTymaK u300pa yCTaBHUX Cy[Hja, HAKOH Yera My MOpa OCTaTH CTaTycC
,»,CAMOCTAITHOT U HE3aBUCHOT JpaBHOT oprana’ (wi. 166 Ycrasa).

3. Hamgnexxuoct

Kao ycraBna uHcTHTYIIMja YCTaBHH Cy/ CBOje HaJICKHOCTH
upnu u3 YcraBa. OHe Cy IPETe)KHO IpynucaHe y jeqHoM wiany (167)
a HaJa3MMO MX W Ha HEKOJIHUKO Ipyrux mecra y Ycramy (wi 44, 101,
118, 155, 161, 187, 193). Ilopen Tora Ycras (z1a JIn TPEIIKOM) OCTaBJba
MoTyhHOCT 51a YcTaBHU CyII ,,BPIIK U IpyTe MOCIOBe oapeheHe (...) 3a-
koHOM" (wi1. 167, cT. 2, Tad. 6). OBa HEAOCIETHOCT YCTABHOT TEKCTA
- 32 YCTaBHH CyJI Ce Ha jeTHOM MECTY Ka)ke Jia BPIIH ,,H APYTe ITOCIOBE
npensuhene YcraBoM®, a Ha IpyroM ce A0Jaje u ,,3aKOHOM‘* — UIaK je
ocTaBWIIa MOTYRHOCT J1a ce HeKH TOCJIOBH YCTaBHOT Cy/ia YTBpAE 3a-
koHoM.'® IIITo YcTaBoM IITO 3aKOHOM, HAJICKHOCT YCTaBHOT Cy/a je
KpeHrpaHa TOJIIMKOM Jla YTBPJIK M UCTIPABH TOTOBO CBaKy HEYCTABHOCT U
HE3aKOHUTOCT JOMahMX OMIITHX MMPaBHUX akara.'?

JIBe Ha/UIe)KHOCTH YCTaBHOT Cy/la OW ce MOTJIE W3/IBOjUTH
y OJIHOCY Ha OCTaJie: OlleHa YCTAaBHOCTH 3aKOHA W 3aKOHHUTOCTH TOJI-
3aKOHCKHUX TPOTHICA, ¥ pelllaBamke 10 yCTaBHOj xamou. OneHa ycras-
HOCTH j€ CYIITHHCKA, U peKJIM ONCMO HajBaKHU]ja HAJICKHOCT yCTaB-

16 Oga HeHagaHa MOIyhHOCT JIONHMCHBAKba YCTaBa 3aKOHOM y OBOj MaTepHjH je J10-
Hekie uckopumhena. OHO MITO ce THYE 3aKOHCKOT MPOLIMPEha HAICKHOCTH je
,00aBemTaBame (HUje AeUHUCAHO HU Kao MpaBo HHU Kao AyxHocT, Han. C.0)
HapojiHe CKYNIITHHE O CTalky U NpobiieMHMa OCTBapUBabha YCTABHOCTH U 3aKO-
nuroct y CpOuju, naje MULIUbEHa U yKasyje Ha norpedy IOHOIIeHa U U3MEHY
3aKOHA U MPeIy3HUMambe APYruX Mepa paji 3allTUTE YCTABHOCTH U 3aKOHUTOCTH
(an. 105 3akona o YeraBHOM cyny, Cryowcoenu enacuux PC, 6p. 109/2007 u ap).
3HauajHUjU 3aKOHCKH ,,aTak™ Ha YcTaB THUe ce opnamnthema Maor Beha (Tpoje cy-
ZIMja) a OJUTydyje (TOHOCH pelIerha 1 3aKJbydKe U3 Wi. 46, Tad. 9 u wi. 47 3akoHa),
a YcTaB TOBOPH J1a ,,YCTaBHHU CyJl OMJTyKe JOHOCH BEhMHOM Iv1acoBa CBUX Cyauja
(...) (unn. 175), OMHOCHO ca HajMame OcaM I1acoBa (y OBOM CMHUCITY, jeTHOTIIACHO
omTyunBame Benukor Beha cacTaBibeHOT 01 0cam cynuja, (POPMaTHONIPABHO HUjE
npobiemarnuno). Takohe, ox 2007-2015. roguHe mocTojasia je 3aKOHOM JaTa Mo-
ryhHOCT HOJHOIIeHKa YCTaBHE Xkaside 300T MOBpEIE paBa Ha cyljeme y pasyMHOM
POKY, HaKO HHUje HCIYHCH YCTaBHU YCJIOB ,,MCLPIJEHOCTH MPABHUX CpecTaBa
3amrure” (wi. 170 Yerasa, wi. 82 cr. 2 3akona o YeraBHOM cyay). OBa moryhHoct
MOJTHOLICH:A ,,paHe yCTaBHE JKaJI0e je CBE /10 JOHOIICHa 3aKOHa O 3aILTUTH IIpaBa
Ha cyheme y pazymHOM poky Cuyorcbenu enacnux PC, 6p. 40/2015, un. 36. ct. 1.
Ta4. 2, OMia M3BaH YCTaBHHX IPAaHMIA M MPHMEpP JONHCHBaKbA YCTaBa 3aKOHOM
(Bun. CnaBospy0 Lapuh, /ipaso na cyhere y pasymnom poky, CayxOeHH TIIACHUK,
Beorpan, 2015, ctp. 70-75).

17 Bua. Onusepa Byunh, Bnagan [letpos, [lapko Cumosuh, Yemasuu cyoosu 6us-
wux jyeocnosenckux penyonuka, Jlocuje crynuo, beorpaz, 2010, ctp. 93.
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HHX Cy/I0BA YOIILITE, JIOK CE PElIaBakbe [0 YCTABHUM Kanbama n3jBaja
10 CBOjOj YYECTAIOCTH aJld U BAKHOCTH MPEMETa 3alITUTE — JbYICKHX
1 MalbMHCKHX MpaBa U c1000/1a.

OreHa yCTaBHOCTH U 3aKOHUTOCTH Ba)KHA je y IPaBHOM CHC-
TeMy He camo 300r morpede na oH Oyne yckialeH, na HIDKM TIpaBHA
aKTH Oyly y CKJIaJy ca BHIIMM, HErO M 300r TOra IUTO OBa yCTaBHO-
Cy/ICKa HaJISKHOCT yKa3yje Ha XHjepapXujy MMpaBHUX akata. [lo Tome,
Ycras u onmrenpuxBahena npasuiia Mel)yHapogHOT TIpaBa cy Ha Haj-
BHIIIEM MECTY jep C€ CBH OCTajJH MpaBHH aKTH MOTY OLCHHBaTH Jia
M cy ca wuMa yckialhenun. PegoM, ncnon mUX y MPaBHOM CHUCTEMY
cy paruduroBanu MehyHapoaHu yroBopu'® (ca Kojuma Mopajy OuTu y
CKJIaJly 3aKOHH M TIOJI3AKOHCKU aKTH), a UCTOJl Me)yHapOIHUX YroBO-
pa cy 3akoHu. CTaTyTH, OJUTyKE W CBU JPYTH MTO3aKOHCKH OMIITH aKTH
MOpajy OuTH cariacHu 3akoHy.'” OJ1 MoJ3aKOHCKHX aKaTa U3/[Bajajy ce
CTaTyTH ayTOHOMHHX IOKpajuHa W JIOKaJTHUX CaMOyIpaBa, ca KojuMa
Mopajy OMTH cariacHHU CBH OMILTH aKTH ITOKPajUHEe U OMIITHHE (Tpaja).

18 Omna y CpOuju o0yxBaTa U OLlEHy yCTaBHOCTH MOTBpheHHX MelyHapomHHX yro-
BOpa Koja Kao HaKHaJHA U allCTPaKTHA OTBapa MHUTamke HeM3BPIIaBamba MPey3eTnX
Mehynaponuux obasesa, Bun. Mpena llejuh, ,,YcraBHU cyq W KOHTpona ycTas-
Hoct MehyHaponuux yrosopa“, IlpaBHu xuBOT, Yapyxkeme npaBauka Cpouje,
Beorpan, 6p. 14/2008, ctp. 750-751. 3akoHU U OPYyTH OIIITH aKTH MOpPajy OUTH
carIacHH U ca omurenpuxsaheHnM npaBmiiMa MehyHapoqHor nmpasa U paTudu-
KoBaHMM Meh)yHaponHuM yroBopuma. Y ,ipyre OINIITE akTe He yia3e CTaTyTH U
OMIITH aKTH ayTOHOMHHUX TOKPajuHA U jeWHUIA JIOKAJTHE CaMOyIIpaBe KOjH MO-
pajy Outu cariacHu ,,camMo™ ca YcTaBoM M 3akoHOM. Takole, y HCTOj Tpymu cy u
OIIIITH aKTH OpraHM3allfja Koje BpIle jaBHa oBiamhersa, MOMUTHIKHAX CTpaHaKa,
CHUHJIMKATA, yApYKeHa rpal)aHa 1 KOJIEKTUBHH YTOBOPH KOjU MOpajy OMTH carnac-
HU YCTaBy ¥ 3aKOHY, a He ¥ Mel)yHapoIHUM IpaBHIMMa 1 yroBopumMa. Bua. wi. 167
VYerasa.

19 Haxo YcraB 3akoHe Ijie/ia Kao OIITE MPaBHE aKTe UCTE MpaBHE cHAre, YCTaBHU
Cy/ 1O MPaBHOj CHA3U M3Baja CHCTEMCKe 3akoHe. [1o Tymaduermy YCTaBHOT Cyaa
Peny6nuke CpOuje koje je jaro y HeKOJIHMKO ojulyka Tor cyna I1V3- 27/2011 ox
03.10.2013. roguue, 1V3 — 17/2011 ox 25.05.2013. roguHe U Jp. TaKO3BaHU CH-
CTeMCKH 3aKOHH, Kao IITO je 3aKkoH O IMope3y Ha J0XOofak rpahana, umajy cympe-
MalHjy Y OJHOCY Ha OOMYHE 3aKOHE jep CUCTEMCKH 3aKOHH Ha IICJIOBUT HAYUH
ypebyjy Heky obnact, JoK OOMYHH 3aKOHH TO HE YHHE Tako J1a MehycoOHM omHOC
caMHX CHCTEMCKHX M OOMYHHX 3aKoHa Mopa 1a Oyae TakaB 1a usMel)y mux mo-
CTOjH ycKJIah)eHOCT ¥ Hauello HempeKyanama MTo Ha9eIHO HCKIbydyje MoryhHocT
Jla ce CHCTEMCKHU 3aKOHH MOTY MEHaTH OJHOCHO JOMYHaBaTH HEKUM IPYTHM 3a-
KOHCKHM oipeioama. KOHKpeTHO, MUMO CHCTEMCKOT 3aKOHa O IOpe3y Ha JOXOAaK
rpahaHa He MOTY Ce HEKHM APYTUM 3aKOHOM YBOAWTH JPYTe BPCTE OMOPE3UBAIHA
JIOXOTKa (Ha IpHUMep, ,,COHIAPHHU Tope3” 1o 3aKOHY 0 YMambely Iiata y jaBHOM
cektopy). OBO je ycTaBHONPABHO MPOOJIEMATHYHO jep YcTaB HE MO3HAje pasiiu-
YHTE KaTeropHje 3aKOHa, OBUM CE HETHpa aHTUYKO MPABHO MpaBmIIo: lex specialis
derogat legi generali, oBUM OW 3aKOHOJABHO TEJO CaMoO ceOe OrpaHMYaBajio Ha
OCHOBY JIOKTPHHAPHE KOHCTPYKIHje u 1p. Braagan [Merpos, Japko Cumosuh, ,He-
THUPH NHTaba U3 HOBHje ycTaBHe npakce y Pemy6muim Cpbuju®, Ilpasna pujeu,
Vnpyxeme npaBauka Pemyonmke Cpricke, bama Jlyka, 6p. 39/2014, ctp. 123-125.

95



CPIICKA ITOJIMTUYKA MHUCAO INTOCEBHO U3JABE

YBuljamo aa y IpaBHOM CHCTEMY jEJMHO HUje XHjepapXujcku oapehero
MecTo YCTaBHOI 3aKoHa 3a cripoBoheme Ycrara (2006).2”

VY Be3u ca OICHOM YCTaBHOCTH M 3aKOHHUTOCTH, YCTaB JEIH
OINLITE PABHE AKTE 1 110 BDEMEHCKOM Kputepujymy. Oremyje ce ycras-
HOCT ¥ 3aKOHUTOCT OHUX aKara KOjH KOjH Cy Ha IIPaBHO]j CHa3M (HaKHa/I-
Ha OIleHa), OHUX KOjM Cy MPECTaIN Ja BaKe W MPOIHUCA KOjU Cy M3IVIa-
CaHM ali HUCY TportameHn (mpeTxoaHa orena) (wi. 168-169 Ycrasa).
3aKOHM W JIpyTH aKTH KOjH BHIIE HE BaKE MOTY CE OICHMBATH aKO Ce
TTOKpEHE MOCTYTaK HajKaCHUje Y POKY Of IIECT MECEITH OJl MpeCTaHKa
BIXOBOT Bakera. HajMame 25 HapoTHHX ITOCIIaHuKa MOYKE TIOKPEHYTH
MOCTYIAaK HaKHAJHE OIEHE YCTABHOCTH M 3aKOHHUTOCTH, & TO MOXE U
caMm YCTaBHM CyJ, Ip>KaBHU OpPTaHH M OPTaHU ayTOHOMHE ITOKpajuHe
WK JIOKaHe camoynpase. Omo3uiiyja je mo nprupoax MOJTUTHIKH 3aH-
TepecoBaHa aa nmokpehe oBe MocTyIke, KyInKaMo BHIIIE HETO IITO Cy TO
MoclnaHuy U3 Bianajyhe Behune. Anm, ako je oro3uiyja pa3jeiumbeHa
¥ Majo0pojHa 1a He MOXKE Jla CKYIU MOTpedaH Opoj HApOIHUX MOcia-
HUKa, 0CTaje jOj caMo Jja HHAIMpa NOCTyIaK o unjeM he nmokperamy oa-
ayuuTtd YctaBHU cyn.2 Tum npe, onosuiyja he jour Texe a IpuKyInu
nornuce jeqHe TpehuHe mociaHuKa Koju Cy HEOMXOAHHU 3a MPETXOTHY
OLIEHY YCTaBHOCTH 3aKOHA T1a OBa HA/UICKHOCT YCTaBHOT cyaa A0 caja
“Ma Kapakrep ,,manupHe.’? TakaB KapakTep CacBUM 3allOCTAaBJbEHE
Ha/JISKHOCTH MMa ¥ MHIUIEHTHA KOHTPOJa YCTaBHOCTH 32 KOjy Halle
PenoBHO MpaBocylhe yorTe Huje 3auHTepecoBaHo.?)

[Ipu pemaBamy y Be3M ca OLECHOM YCTaBHOCTH U 3aKOHH-
TOCTH, KOl YCTaBHOT cyna Ou Tpebajo Ja mpeBlianajy mpaBHa Mepuia
y OIHOCY Ha €BEHTYyaJHa IIOJMTUYKA. AJIM OBO C€ HE MOXE TBPIAUTHU
3a HEeKa Of1 HapeIHUX OBJamIhema I7e je TeIKO MPOIEHUTH J1a JIU pH
OJUTy4HBamby Mpeosial)yjy mpaBHU WM TOMUTHYKH KPUTEPHjYMH.

20 Bwun. Cnob6opan I1. Opnosuh, ,,IIpaBHe nuneme YcraBHOT 3aK0Ha 3a CIpOBOheme
VYeraBa Cpbuje’, y 300pHuKy: Ycemas Penyonuxe Cpbuje — nem 2o0una nocie
(2006-2011) (npupenuo: Munan Ilerposuh), [IpaBuu dakynrer, Hum 2011, ctp.
157-159.

21 Jleo oBor uilaHa KOjH C€ OJHOCH Ha OpraHe TEPUTOPHjalIHE ayTOHOMH]jE U JIOKAJI-
HE caMOympaBe y KOIH3WjH je ca wiaHnoBuMa 187 m 193 YcraBa kojuma ce 0BUM
opraHMMa OrpaHu4aBa MMPaBO Ha IOKPETamhe MOCTYIKA OLlEHE YCTaBHOCTH M 3a-
KOHHTOCTH 3aKOHA WJIM JPYTOT OIIITET aKkTa caMo kaja je mospeheHo mpaBo Ha
MTOKPAjUHCKY ayTOHOMH)Y OAHOCHO JIOKAJIHY CaMOYTIpaBy.

22 Jlparan M. CrojanoBuh, ,,Crame u mpoOiIeMH y OCTBApHBamy HAKHAIHE YCTaB-
HE KOHTpoJIe mpaBa‘“, y 300pHUKY: Ycmas Penyonuxe Cpouje — nem 2o0una nocie
(2006-2011) (npupenuo: Munan [lerposuh), [TpaBru pakynrer, Hum 2011, ctp. 3.

23 Hcro, ctp. 3 u 14-17. To je kOHTpONA y KOjOj CY[ MOXKE Jia 3aCTaHe Ca CYICKHM
MOCTYNKOMH ¥ MIOKPEHE MOCTYIaK OIICHE YCTABHOCTH U 3aKOHUTOCTH (KOHKPETaH
ycTaBHH criop). Bua. 4. 63 3akoHa 0 yCcTaBHOM CyAy M 'y Be3u ¢ TUM wi. 227 3a-
KOHa 0 mapHU4YHOM noctynky Cuyocoenu enacnux PC, 6p. 72/2011 u ap).
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Takga je nuieMa koj| oBjaihema YCTaBHOT Cy/la J1a yu4eCTBYje
y TIOCTYIIKY pasperiema npeaceaanka Penyomuke.?? Y npyroj dasu Tor
MOCTYTIKA ,, YCTaBHU CYII j€ Ay>KaH Jia 10 IIOKPEHYTOM MOCTYTIKY 3a pa3-
peliene, HajKacHuje Y pOKy o1 45 laHa, OJUTy4d O MOCTOjarby MOBpEJIe
VYerapa™ (un. 118 Ycrasa). Hakon Tora npezacennuk PemnyOnuke omny-
koM HaponHe ckymimTuHe MOKe OWUTH pa3pelieH. YCTaBHH CY[ JaKIe
HE OJyTy4yje MEpUTOPHO, Beh je meropa otyka NpeaxoiaHu, o0aBe3aH
a He ¥ JIOBOJbaH yCJIOB 3a HACTaHAK MOCIEANIIE — TyOUTKA IpeJICeTHIY-
ke Qynkimje. Kako 10 cajga Hema mpakce 1o 0BOM MUTAY, IPKUMO J1a
Ou YcTaBHHU CyJ| IPY OLICHHU TTOBPE/IC MOTao OWTH y JIAKIIO] — IPAaBHHY-
KM M3BECHHUjO] CHTYAIMjH M Y TEXO0] — OHOj KOja HE MOXKE J1a ce peIln
0e3 ImMper MOJIUTHYKOT TyMadera rnospese u Yerasa. [Ipsa 6u ce Thia-
Jla KOHKpeTHe 00aBe3e W mbeHe ToBpese. Ha mpumep, ako nmpeaceHuk
Penybnuke mpexprmm Yeras Tako mto y 90 mana He Ipeiok KaH -
Jara 3a npejceHnKa Biage u Tako 13a3oBe BaHpEIHE NapiiaMeHTapHe
n3oope (un. 109 cr. 3 u un. 127). Mnu ako MoBOJOM MCTE HaJIEKHOC-
TH W3HOBA Mpe/JiaXke JUUYHOCTH KOje HE MOTy Ja 00e30e/e J0BOJbHY
noapuiky y CKynIITHHH, a OTIET ca IIHJbeM OJip’KaBara HOBHUX M300pa.
Texxe Ou OWI0 YTBPAMWTHU Ja JH je MpeaceAHuK PeryOnuke moBpeano
HEKO YCTaBHO Ha4elo (0 MOJEH BIIACTH, Ha TIpUMEp) Wiu oapeady koja
JNe(UHUIIE HeTa U HETOB TI0JI0XKa] (Ha IpUMep, Ja MPeJICTaBIba APKaB-
HO jeauHcTBO M CpOujy y 3eMJbH M HHOCTPAHCTBY) U Ty OU YCTaBHU
Cya HYKHO ITPUMCHUBAO MMOJIMTUYKA MEpHUJIa IIPHU OJTyUHBAIbY.

be3 mmper, M3BaHIPaBHOL, MMOWMama YyIlore, 3Hadaja, Jejo-
Barba U MEPCICKTUBE YApXKEHa WM OpraHu3alyje, YCTaBHU Cyl He Ou
MOTr'ao Jia oJuTydyje O 3a0paHu paja MOJUTHYKE CTPAHKE, CUHIUKAIHE
opraHu3alyje WiH yapyxkemwa rpahana, kao HU Bepcke 3ajennuue. [1o
0BOj HAJUIEKHOCTH MOCTOjalia je mpakca YCTaBHOT Cyna, ajld OHa HUje
JOCJIeHa Kafa Cy y MUTamby PErHCTPOBaHE U HEPETHCTPOBAHE Opra-
HU3alMje, HUTU NIOCTOj€ jaCHU KPUTEPHjyMH 3a 3a0paHy HEKe OpraHu-
sanuje.” Tloceban je crmyuaj 3a0paHe Bepcke 3ajeqHHIE Te J0 cajaa

24 Ty cy paszmuumre ynore ycraBHor cyma: y Llproj ['opu moHOcH omryky o moc-
TOjamy WM HEMOCTojamy moBpeze yerara (wi. 97 Yerasa ox 2007), y Pycuju mo-
TBphyje na je mokperame MOCTyIKa OMo3uBa 3aKOHUTO (Wi. 93 Ycrasa ox 1993),
y Uranuju yrBphyje na nu je noBpenuo YCTaB Wwin ydyuHHO Benensnajy (wi. 134
VYerasa on 1947), y Mahapckoj cripoBoau IocTynak U paspeirasa nieda apikase
(an. 13 Yerasa on 2011), Constitution Finder, Internet, http://confinder.richmond.
edu/, 08/02/17. Ommmpuuje: Mune JImuunh, Munan [Tununosuh, ,,Yiora ycras-
HOT CyJa Yy MOCTYIIIMUMA OINTYX0e MPOTHUB HAJBHIINX JPKaBHUX (yHKIHOHEpa“,
HBII — JKypnan 3a KpumuHamucmuxy u npaso, KpuMHHaIUCTHYKO-IOIMIHjCKa
akajemuja, beorpan, 6p. 3/2013, ctp. 31-38.

25 Bun. Bnapan Iletpos, ,, YeTaBHu cya u 3a0paHa paja NOMUTHYKUX CTpaHaka (U Apy-
THX YAPYXKEHA) , y 300pHUKY: “AKmyenHocm u 3Hauaj wyockux npasa u cio6ooa’
(mpupemuo: ['opan Mapxosuh), [IpaBan ¢daxynret, Mcrouno Capajeso, 2011, ctp.
133-145. YeraBuu cyn je y omnyuu ,,Haumonanuu crpoj” VIIV-171/2008 (Cayorc-
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HUje Owlo mpakce. Y3 To, HHje HU jacHO Ha Kora ce MoryhHocT 3a0pa-
HE OJJHOCH jep Hallle MO3MTHUBHO IMPABO Pa3jIMKyje IPKBE O BEPCKUX
3ajenHuIa,’® ma ce oHa 3abpaHa He O THIlAIa IPKBH.

Jpyra ,,Benuka‘ HaAJIESKHOCT YCTaBHOT CyJIa j€ PelIaBamke Mo
ycraBauM xandama (wi. 170). [upoko mocraBibeHa ycTaBHA Kanda
KOjy MOJKE J1a TIOIHECE CBAKO MPETBOPHIIA CE Y TOJIEM M0Ca0 YCTaBHOT
cypa. OH je TUMe, JeJIOM, IIOCTa0 PEIOBaH Cyl IOCIEAEr CTEICHA.
VYcraBHa xanba je MHCTUTYT 3aIUTUTE JbYACKAX M MambHHCKUX IIpaBa
3ajeMUYCHUX YCTaBOM, alld Kpajibeé CPEACTBO HUXOBE 3aIUTUTE Kajaa
HeMa JPYTuX NpaBHUX MOTYhHOCTH. ¥ TOM CMHCITY, OHa ce MOXKe MO/~
HETH NPOTUB MOjeJHUYAHNX aKaTa MU PalibH APKABHUX OpraHa u op-
raHuzaiyja ca jaBHUM OBJaIINemUMa MO YCIOBOM Ja je moBpeheno
YCTaBHO JbY/ACKO MPaBO U Ja Cy UCHPIUbCHA WM HHUCY HU MOCTOjasia
Jpyra npaBHa CpeAcTBa 3amTuTe. M mopea oBUX pecTpUKTUBHUX YCIIO-
Ba pactao je 6poj ycTaBHHX kanou>” u To MOCeOHO Kaja je y MUTamy
pan cynosa.

ITopen yctaBHe xambe YCTaBHHU Cyl OUTydyje M O APYTUM,
rmoceOHUM xanbama (GU3UIKUX U MpaBHUX juma. Cymuja, TyKunam |
3aMEHUK jaBHOT TY)KHOIA MMajy TpaBo XKajade YCTaBHOM Cydy Ha Of-
JIyKy O TIpecTaHKy (YHKITHje (HaKo ce oBa Xanbda He Ha3uBa ,,yCTAaBHOM
KaaooM* OHa MCKJbydyje MOTYNHOCT IOAHOIICHa YCTaBHE JKajlOe ma
j€ TUMe ca ’OM TPAaKTHIHO U3jeaHavdcHa). Takohe, n3abpanu KaHIUAAT
3a HapoJHOT TMOCNaHuKa KoMe HapogHa cKymiTHHA HUje MOTBPIWIIA
MaHJaT WMa TPaBo kajide YCTaBHOM cymy (oBa anba He UCKIbYUYje
MOTYhHOCT TOAHOIIEHka yCTaBHE Kaynbde) Koju O XKajadu ommydyje y

6enu enachux PC, 6p. 50/2011) camo yTBpAMO 1A je Ta OpraHu3aluja TajHO yaApy-
KEHE UHje je JeIoBame 3a0pameHo CIIOBOM YCTaBa U Jia joj ce 3a0pamyje ymuc y
oaroBapajyhu perucrap u mpoMOBHCabe U HINPEHe BEHUX [IM/beBa U Heja. Yc-
TaBHH Cy[ je, nak, y oy VIIY-279/2009 (Cayocoenu enacnux PC, 6p. 26/2011)
CTao0 Ha CTAaHOBMUITE J1a je ymuc y oxrosapajyhum perucrap ycios (conditio sine
qua non) OCTBapHBamka yCTABHOT jeMCTBA MOJUTHYKOT M CBAKOT JPYIOr OpraHu-
30Bama, T€ JIa HEAOCTATaK yIKca nojapasymMeBa U GOPMaIHONPABHO HEMOCTOjamke
yapyxema. Tako je npeior 3a 3abpany ,,eKCTpeMHHUX MoArpyna‘ oxdaueH.

26 3akoH 0 LpKaBama M BepckuM 3ajenHuniama Cryowcoenu enacnux PC, 6p. 26/2006
pasnukyje Bepcke 3ajequuie (TpaguunuoHanHe cy Mcmamcka u JeBpejcka) u
upkBe (Tpagunuonante cy Cprcka IlpaBociaBaa, Pumokaronmuka, CroBauka
EBanrenmnuka, Peopmarcka Xpumrhancka n EBanrennuka Xpunrhaacka).

27 Ha nouerky 2014. roqune 6mmo je rotoBo 16.000 HepemeHNx ycTaBHUX XKajiOwH,
Boban Karovi¢, “U Ustavnom sudu oko 16.000 neresenih zZalbi, Internet, http://
www.danas.rs/danasrs/drustvo/u_ustavnom_sudu_oko 16000 neresenih
zalbi.55.html?news_id=275354, 13/02/2017. Ca ¢ebpyapom 2017. roxune
VYeraBHU ¢y je mpumuo yKynHO 67.290 ycTaBHHX KajgOH Of 4Yera je perieHo
53.595 (yxymHO je cBHX mpeaMera y YcraBHOM cyay Owmio 76.000, onm dera je
pemeno 63.000). Camo y 2016. roquau cturio je HoBux 10.150 ycraBHEX *anbu,
Anekcannpa [lerposuh, ,,YeraBau cy/ cBe axypuuju’, [lorumuxa, 03.03. 2017.
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KparkoM Bpemeny (72 cara). [IpaBHa nuna - ayTOHOMHE MOKpajuHe U
JIOKaJIHE caMOyIpaBe UMajy MpaBo MoceOHe xande YCTaBHOM CyIy
KOjOM Ce IITHTE HHXOBA yCTaBHA U 3aKOHCKa mpasa (wi. 148 cr. 2, 161
ctT. 4, 187 ct. 1, 193 ct. 1 YcraBa). AyToHOMHA [TOKPajUHA HITH JIOKAJTHA
camoyIpBa KaJ0y MOJAHOCE MPOTUB T10jeTUHAYHOT aKTa HITH Pajbe pe-
MyOIMYKOT WIIM JIOKAJTHOT OpraHa KojuMa cy oHeMoryheHe y BpIemy
CBOjUX H/ICKHOCTH. VIHTEpecaHTHO Ja je u30cTaBibeHa MOTYhHOCT
Jla ce JIOKaJlHa CaMOyIpBa Kajli YCTaBHOM Cy/ly Ha MOjeJIMHAYHE aKTe
U paJilbe ayTOHOMHE MOKpajuHe.

VY HajuIe)HOCT YCTaBHOT Cy/a Cliajia U pellaBamke O CyKO-
Oy HaJUIe)KHOCTH OpraHa Ha UCTOM HHBOY BJIACTH - CyIOBa U JIPYTHX
Jp)KaBHUX OpraHa, Kao U CykoOa Ha/IJIS)KHOCTH u3Mel)y eHTpaHuX u
HEIEHTPATHUX OpraHa, pernyOInIKuX, TOKPAjUHCKUX U JOKaTHUX Op-
raHa pas3JMuuTOr HUBOA. bpoj mpenMeTa y 1eCeTOrOUIIHEM TEPUOY
(2002-13) Huje Tomuko Bemuku (636) ¥ pauIio ce HETaTUBHUM CYKOOH-
Ma, YIJIABHOM CY0Ba U IPYruX oprana.”s

Ha kpajy, HaamexHOCT y K0joj YCTaBHH CyJ CTOjU y HEKaK-
BOj PE3EPBH jeCTe pelIaBame N300PHUX CTIOPOBA. 32 aKTUBHPAHE OBE
HAIJISKHOCTH CTOjH, 3acajia HEMPEMOCTHB U MPAaKCH HEMO3HAT, YCIOB
Ia 3a u300pHE CIopoBe HHje oapelheHa HamIekHOCT cymoBa. Crora,
HHj€ MTO3HATO KaKBU OW TO M30OPHU CIIOPOBH MOTIN OWTH jep YCTaB-
HU CyIl HHjETHOM HFje TIPUXBATHO 3aXTEB 32 OTyUINBAKHE Y H30OPHOM
CIIOpPY T1a je 0BO HAJIEKHOCT Ha manmupy.?” Jlomyiie y mIHpeM CMUCITY
y 300pHE CIIOpPOBE Cliajia HOPMATHBHA KOHTPOJA, yCTaBHA Kayba 3a
3aIITUTY U300PHOT TIpaBa 1 pelaBame IMOBOIOM Bepr(pHUKaIIHje MaHIa-
Ta,’” au TO HUje Y HETOCPENIHO] BE3H Ca OBOM KOHPETHOM HAIJIEKHO-
nthy YctaBHOT cyna.

28 b. M. Henaguh, ,,Hauemno moaesne BnacTu 1 ycTaBHOCY/ICKA KOHTPOJIA € TIOCCOHUM
OCBPTOM Ha UCKYCTBO YcTaBHOT cyna CpOuje”, HaB. aemo, cTp. 83.

29 VYcraBHu cyq je ox noHomema Yeraa ox 2006. TOHOCHO BHILE IMyTa 3aKJbY4Ke O
onbanuBamy 3aXTeBa 3a pellaBambe 0 H300PHOM CIIOpY U3 NPOIECHHX pa3ziora. Pe-
IIaBabe M3BOPHUX CIIPOBA je in totum mpeHeTo yrnpaBHOM npasocyly. Iparan M.
Crojanosuh, ,,JI300pHH CIOPOBH Y HAJUISKHOCTH YCTAaBHUX CY/0Ba™, y 300pHHUKY:
Hsz60pu y domahem u cmpanom npasy (npupennmnu: Onusep Hukonuh, Brnagumup
‘Bypuh), UactutyT 3a ynopenno mpaso, beorpax, 2012, ctp. 37. Ox Ycrasa ox
1990. 1o UAECHTUYHO] HAMJICIKHOCTH Takole Huje Omito mpakce (mogarak 10 2004)
— CyJI ce JBa MyTa OIVIACHO HEHA/UICKHUM Ja peliaBa 0 M300pPHHM CIIOPOBHMA
Ha JokanHUM n3bopuma. boca M. Henanuh, ,,1360puu cnoposu y CpOuju®, y
300pHUKY: Ycemaeno numarwe y Cpouju (nmpupenuo: Munan [lerposuh), [IpaBHu
¢axynrer, Hum, 2004, ctp. 279.

30 Bwun. Maja Hacractuh, ,,3amTnTa n300pHOT mpaBa y MOCTYIKY IIpe YCTaBHHM
cynom Cp6uje®, HBIT — XKypHan 3a KpUMHHAIUCTUKY U TipaBo, KpuMuHanucTy-
KO-TIOJIUIINjCKa akaaemuja, beorpan, 6p. 3/2013, ctp. 132-136.
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4. YcraBHe cyauje

VYeras o1 2006. y 0JHOCY Ha MPETXOIHO pelieke, popmanHo
oJimke cratyc YcraBHOr cyja CpOuje KpUTEpHjyMOM Jia YCTaBHU CY-
I1ja Mopa Jia UMa HajMare 15 rouHa MpaBHUYKOT MCKYCTBa U J1a je hc-
TaKHYT NpaBHUK. ¥3 oapeleHo ®UBOTHO HCKycTBO (40 rognHa) of oBa
JIBa YCIIOBA j€/IaH je jacaH M er3akTaH — paJHO UCKYCTBO, " 0K je Apyru
0e3 MponMcaHnX KpUTepujyMa BpeIHOBaba ali OM MOpao Mmoapazyme-
BaTH €JIMTHE MPaBHHKE, JocieqHe U Xpadpe.’” OHo wTo je apyraduje
y OIHOCY Ha PaHHjH yCTaB M HA OCTAJIE CY/IHje JeCTe TO /1a yCTaBHOCY-
nvjcka (GyHKIMja HUje cTaidHa. MaHmar je JoayIie AyT B Tpaje AeBEeT
roavHa, ca Mmoryhum pensbopom u untaBux 18 rommHa mTO je WMaK
rapaHilija He3aBUCHOT paja cynuja. Takole, Ha 3aIITHTY HE3aBHCHOC-
TH YCTaBHUX CY/IHja MOTEHIIMjATHO MO3UTUBHO YTUYE M TO LITO CY OHU
n300p TpeACTaBHUKA TPU I'paHe BIacTU: npescenHuka Pemyonuke, Ha-
poOAHE cKymuITHHE U BpXOBHOI' KacannoHOT cyna, KOju Oupajy u ume-
HYjy 10 et cyauja.*” Amu u300p cyauja, 1 OBako KperpaH, MOXKe nMa-
TH NPECY/aH yTHIIA] H3BPILIHE BIACTH, OHOCHO Braze. 3% He3aBUCHOCT
YCTaBHHX CyHja Olena ce 'y Tome 1Ito 6upajy npencennuka Cyna
Ha TIpeuIor HajMame Tpoje kux. CBe 0BO ¢y (popmaliHe MpeTrnocTaBke

31 Ilo Tome cy cyamje YcTaBHOT cyna yrmogoOJbeHE YCIOBY KOjH C€ TPAXH 3a CyAHjy
BpxoBHor kacanuoHor cyzna — 12 roguHa nocie rnojioKeHOr MpaBoCyJAHOT UCIIH-
Ta (w1. 44 3akona o cymujama, Cnyocoenu enachux PC, 6p. 116/2008 u np), ako
ce ypauyHa U IPaBHUYKHU CTaX IPe MPABOCYAHOT UCTIUTA (HajMame BE, TPH HIIH
YETUPU TOJMHE, BHJI. 3aKOH O MpaBocyaHoM uctuty, Cruscoenu enacnux PC, Op.
16/97.

32 Ommmpnuje: Birapan Ilerpos, ,,MicrakHyTn nmpaBHHK — rmocebaH yciioB 3a u3dop
CynWja yCTaBHOT Cy/la WM Mpa3Ha yctaBHa HopMma“, HBII — JKypuan 3a kpumu-
Hanucmuky u npaeo, KpuMHHaINCTHYKO-TIONUIMjCKA akajgeMuja, beorpax, Op.
3/2013, ctp. 46-50.

33 Parxo Mapxosuh, ,,I[Ipenrosop: Yeras Pemybmuke Cpbuje on 2006 — KpUTHUKH
nornen, Yemaes Penybnuxe Cpbuje, Jyctunnjan, beorpan, 2006, cTp. 55.

34 Taxo, ,,BnaauHa Behuna* y HapoaHoj ckymutiHM GopMaHO MOXKE 13 IPeIOKH
cBuxX 10 TMOTeHIMjaTHUX KaHIWIATA 3a Cy/IHje YCTaBHOT Cyla OJ KOjUX ITeT MMe-
Hyje npenceanuk PemyOmnuke; Biaja uMa yTuiaja 1 Ha u30op wiaHoBa Bucokor
caBera cyznctsa n JlpxxaBHor Beha Tyxwmiana (CxkymuTiHa, YuTaj BiraauHa Behu-
Ha, OMpa ocaM W300PHUX WIAHOBA, a TY je M HaJUIC)KHH MUHHCTAp), KOju Takohe
npemnaxy 10 kannuara 3a cyauje BpxoBHOM KacallmoHOM Cyay, IITO Ka3yje 1a ce
IBe TpehuHe cyauja YeTaBHOT Cyaa MOTY HIMEHOBATH 3allpaBO BIIQJUHOM BOJHOM.
Axo Tome nomamo faa 10 kaHaumaTta 3a YCTaBHHU Cy[ Hpeaiaxe W APYTH OpraH
W3BpIIHE BIIACTH, NMpeAcenHuK Pemybmuke, ox xojux Hapomna ckynmrnna (omer
BehnHa Koja moap:kaBa Biaay) Oupa 5 cyamja, MOXKe ce 3aKJbYUIHTH JIa je pecyIan
yTHIIaj U3BPILIHE BIACTU Ha U300p KajpoBa y YcTaBHOM cyay HensbOexaH. OBo je
HUT MOJINTH3AIN]E U IePOruparba He3aBUCHOCTH M CAMOCTATHOCTH YCTaBHOT CyAa
(Oap 1ok je Ha BIacTH MOMUTHYKA BehrHa Koja je yuecTBoBasia y nu30opy cyauja),
KOje je OBaj OpraH Tako CKPOMHO y»HBao 3a Bpeme Ycrasa o1 1990.
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HE3aBUCHOCTH YCTAaBHHUX CY/Hja, a KOja Ha/laJbe 3aBHCH IPEBACXOHO
0J] TOTa O KOJIMKO YIVICIHUM IpaBHUIIMMA je ped. Jla cBaka Be3a nsmel)y
yCTaBHOT CyAMj€ U OpraHa Koju ra je m3adbpao Mopa Ja mpecTaHe 1o
1300py (MMCHOBAbY) IOCPE/IHO TOBOPH M OZPe0a O BUXOBOM paspe-
wemby. OpraH koju je u3a6pao (MIMEHOBA0) HEMA IIPABO U J1a Pa3peLln
,,CBOT** yCTaBHOT Cynujy, Beh cBakor ox1 \ux Moke aa paspemu Hapox-
Ha CKYIIIITHHA aKO C€ CTEKHY 3aKOHCKH ycioBH (wi. 174 Ycraga).

Cynuje ycTaBHOT CyAa jelHaKOT Cy MpaBHOI CTaryca, ¢ THM
Jia PeACEAHNK (M 3aMEHHK y F-eTOBOM OJICYCTBY) MMa MPaBo MpeJcTa-
BJbama Cy/a, oprann3oBamwa paaa u ap.*> Cynuja je wian Beha (Maso
u Benuko Behe) u nma moceOHy yaory y MocTymnky kana je onpelen 3a
cyaMjy u3Bectrona. Tajaa CrpoBOAM NOCTYIAK y KOHKPETHOM IpeIMe-
Ty (y3 momoh obpahuBaua npemmera) u, ako ce aohe 1o kpajme dhase,
IpeUIaxy OUTYKY OCTaIUM Ccyaujama. Y TOM CMHUCITY, yCTaBHE CYIHje
nMajy ,,CBOj* TIpEIMET, aJld 3a Pa3HKy Of] CyIHje PEIOBHOT Cyaa, He
MOTY caM¥ JOHeTH o/uTyKy Beh je mpemtaxy.’® Unmenunna a ce npes-
JIOT CyZIMje N3BECTHOIA y BehnHU ciTydajeBa ycBaja JoBena je U 0 Tora
Jla ce Y HEeKMM IPEeIMETHMA, ca CIIMYHUM YHELCHUYHUM CTambeM, (op-
Mupana pazimunTa npakca.’” Kako ce y npeaMeTnma, morotoBo ,,Besu-
KUM* (nonnmqm U IIPaBHO Ba)KHI/IM) OJUTyKE JIOHOCE TIPErIacaBameM,
Cyamje Koje Cy 0CTalle y MatbHHI MMajy PAaBO Ha W3/[BOJCHO MUILIBCHE
Koje ce 00jaBibyje 3ajeJHO ca OJUTyKOM (BEeNHMHCKHUM CTaBOM).

VYeraBHUM cynujaMa ce He pacriofiesbyjy MpeAMETH 10 BPCTH
YCTaBHOMPABHOX MpoOiieMa (IITO TOCTOjH Y paJy HEKHX YCTaBHHX
CyzoBa)**), HUTH BOJIe CaMO HEKe O] TOCEOHUX MOCTynaKa, Beh cy 3amy-
YKSHH TIPEIMETHMA TI0 pefociey MpUCTH3ama (,,IPUPOIHE cynnja).’
[Moctynmu mmajy ompehere cienmubUIHOCTH KOjU CYy Y BE3HW ca Tpe-
METOM — TaKO C€ Pa3NIMKyje MOCTYyNaK M0 CyKoOy HaIJIeKHOCTH Of pe-

35 Bugn. un. 8 [locnoBHuka o pagy YerasHor cyna Ciy:x6enu rmacauk PC, 6p. 103/13.

36 VYV by ycBajarba Mpeyiora Wid paiy pasjallmbemna oapeeHrX CIIOPHUX MHTama
y BE3H Ca MPEAMETOM, MOXKE C€ 3aKa3aTh U MPUIPEMHA CEIHMIIA, TP CCAHUIIC HA
k0joj he ce racatu o OMITYIIH.

37 Bun. du. 25.

38 Casesnu cyn Hemauke nma jBa Beha (ceHaTa), 3a ycTaBHE CHOPOBE M 38 OCHOB-
Ha mpaBa, Internet, http://www.bundesverfassungsgericht.de/EN/Richter/rich-
ter_node.html;jsessionid=578B3159C2EAE4DC688A25247B2B727D.2 ¢id370,
07/02/2017, aycTpujcku YCTaBHU CyA paaul y GOpPMHU: BEIHKE CeIHUIE (TTICHyMa)
kojy unne npencennuk Cyna, moTnpeaceIHuk U 12 cyauja u Maie CelHMIe, 3a
[UTakba Mamber 3Hayaja, Kojy unHe npeaceqHuk Cyaa, 3aMEHHK HPEACCIHUKA U
4eTBopo cyamja, Internet, https://www.vfgh.gv.at/verfassungsgerichtshof/organ-
isation/the _courts bench.en.html, 07/02/2017

39 Jonymre, 06pasyjy ce Tpu o00pa of o Tpoje cyauja: Tpal)ancKonpaBHU, KPUBHY-
HOTPABHU ¥ YIIPaBHOIPABHU, KOj! 1ajy MUIIUBEIHE O MPEIJIOTY Cy/IHje H3BECTHOIA
I10 TIOTHETO] YCTAaBHO] 'kan0u u3 onpehene npasue odmactu (wi. 37-38 [locnoBHu-
Ka 0 pajsy YCTaBHOT CyJa).

101



CPIICKA ITOJIMTUYKA MHUCAO INTOCEBHO U3JABE

[IaBama M0 YCTAaBHOM KaJiOu, ajli ¥ HeKe 3ajeIHUUKE KaPaKTEPHCTHKE.
JaBHa pacripaBa je kao o0aBe3Ha (a3a MOCTYIKA 3ajeAHUYKA HEKUM yC-
TAaBHUM CIIOPOBUMA (OIIEHa YCTAaBHOCTH M 3aKOHUTOCTH, H300pHH CITO-
poBH, 3a0paHa paja MOJUTHYKE CTPaHKe, CHHIUKAIHE OpraHu3aiyje,
yApykema rpal)ana nim Bepcke 3ajeIHUIE), 0K je Y OCTalIuM (akyaTa-
TuBHA. YpeheH [locinoBHHKOM 0 pary MOCTyIaK MOXKEMO MOJEIUTH Ha
MPETXOAHU (MCIIUTUBAKE JIOMYIITCHOCTH) U IIABHU (MEPUTOPHHU) MO-
CTYTaK M 3aBpIlaBa ce OAIyKoM Tpoje cyauja (Mamo Behe),*” ocam cy-
muja (Bemuko Behe) unm cBux cynuja (cemnuna YcraBHor cyna). Maso
n Benuko Behe omyke JOHOCE caMoO jeIHOIVIACHO, a OJIYKE Ha Ce-
HHUIM YCTaBHOT Cy/ia ce JIOHOCE ca HajMame ocaM IiacoBa. M3y3eTHo,
Hajmame 10 cymuja (nBe TpehuHe) Mopa Ja ritaca 3a CaMOMHHUIIN]aTHB-
HO TIOKpETame IMOCTYIKa OIIEHEe YCTAaBHOCTU M 3aKOHHTOCTH. OTyKa
je ommteoOaBe3yjyha, M3BpITHA ¥ KOHAYHA, C THM JIa jeé KOHAYHOCT pe-
JaTHBHU30BaHA YMILEHUIIOM J1a je mpuxBahena HauiexxHOCT EBporckor
Cyda 3a JbYJICKa ITpaBa KOjHU y TOCIEIEM CTEIeHY MOXE J1a JOHece
OTYKY y Be3H ca IOAHETOM YCTaBHOM JKaJIOOM Ha KPIIEHE OCHOBHUX
JBYICKHUX TIpaBa M c1odoma.

5. OxroBapajyhu ycTaBHU T0JIOKaj] YCTaBHOT cyaa?

3aBplIHA KPUTHKA YCTABHOT TOJIOXKaja YCTaBHOT Cyaa MMa
MO3UTHBHUX M HEraTHBHHX JIEJI0Ba. 3ampaBo, MOXk/1a je Hajseha 3amep-
Ka YCTaBHOM CyaIy Ta IITO ce J00po 3aMHUIUBEHH EIEMEHTH, KOjH ce
Hayiase y YCTaBy pajid U3rpajiibe HEroBOI HE3aBHCHOT MOJIOXKAja, 10
caJia UMak HUCY TMOKa3aJii JIOBOJbHUM 33 U3rPaJiiby ayTOPUTETA jeTHOT
HETMPUKOCHOBEHO He3aBUCHOT oprana. C apyre cTpaHe, YCTaBHU CyJI ce
y ofipel)eHNM MONMUTHYKY 3HAYajHUM MPEMETUMA HUje HU YIYIITAO Y
MepuTyM cTBapu. Ty cmaja 3akby4ak o T3B. bpuceyckom criopazymy
KOJH j€ OLICH-EH MOJIMTHYKAM aKTOM T1a, IpeMa TOMe, HeToI00HNM 3a
OIICHY YCTAaBHOCTH, MAKO j€ OJf TOTOBO CBUX HAIIUX KOHCTHTYIIMOHA-
nmicra JieUHUCAH YIPaBoO MPABHUM aKTOM M OICHEH CACBUM HEyC-
TaBHUM. CIIMYHO je TIOCTYTJbEHO M Ca 3aXTEBOM 3a OLIEHY YCTaBHOCTHU
cMamema NeHsnja (3akoH o MpuBpeMeHoM ypehuBamy HaunHa ncriare
[IeH3H1ja), Ka0 U paHHuje Kaja ce HUje YIIyCTHO Y OLICHY YCTaBHOT 3aKO-
Ha 3a cripoBol)ere YcTaBa min 3akoHa O cyAHjaMa KOjuM je OTIodeTra
»pedopma npaBocyha“ koja je KacHHUje, 0] UCTOT TOT Cy/a, IIOHHUIIITEe-
Ha Kao HeycTaBHa. OBO Cy IpUMepH ONIOPTYHU3Ma BehnHe y YcraBHOM
Cylly Koja je Tako oj0ujayia Jia ce CylnpoTCTaBH, ca MO3MUIIHje 3aIlITUTE

40 O apryMeHTHMa y IPUJIOT HEYCTaBHOCTH 3aTo 1To Masio Behe koHauHO ojtydyje
0 ycTaBHOj anou Bun. ujana Mapkosuh-bajanosuh, ,,YcraBHa xanba y pajbama
MIPOLIECHUX NpeTnocTaBku, [lonumuxka, 12.12.2016.
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ycTaBHOCTH, Biiazajyhoj nomutunu. [lopen ,,Heunmema“, OUIo je ciy-
yajeBa Jia je YCTaBHHM CyJI JJOHOCHO OJIyKY MaKO HUje HaJUIekKaH, Kao y
ciy4ajy 3a0paHe paja ,,HanmonamHor crpoja®, HeperucTpoBaHor, hak-
THYKOT YIpY>KeHha. AJIM IMa ¥ CTBAapH 3a TIOXBAIY — TAKBO j€ HACTOjambe
Cyna na ycrnocTaBu JOKTPHHAPHY OCHOBY TEPHUTOpHjaliHE ayTOHOMHU]E
y Cpb6uju (omnmyka o Craryty All BojBonuHe) mITO je CTBOPHIIO HAAY
na he YcraBHU cy/1 HACTaBUTH ca IIPAKCOM Pa3BHjarba YCTaBHOIPABHOT
KOHIIETITa HHCTUTYTa O KOME oJuTyuyje.*)

[ToueB ox HaunHa n300pa yCTaBHUX CyIHja Koje Oupajy opra-

HU U3 TPH TpaHe BIACTH KaKo HU je[THa O] ’bUX (MHUCIH C€ TIPBEHCTBEHO

Ha M3BPIIHY BJIACT) HE OW MMaa IMpeBelInK YTUIAj Ha paj] OBE CBOjEBP-

CHEe MHCTHUTYIIHj€ YETBPTE TpaHe BIacTh. TakaB M300p yCTaBHUX Cy-

Ija, y3 YCJIOB KOMIIETEHTHOCTH U 3ajeHO ca JPYTHMM CTaTyCHHM Ta-

panmujama, Tpeda na Oyzne GpaxTop MOMUTHYIKH HE3aBHCHOT paja. Mmaxk,

bopMmaHO 3aJ0BOJbCHA yCTaBHA TpoIeaypa u30bopa*? HHje rapant

WHTETPUTETA ¥ HE3aBHCHOT pajla YCTaBHOT Cy/uje. YCJIOB ,,ACTaKHYT

MIPaBHUK"* je 0CTA0 PacTETJbUB, YaK M UCIIPa3aH 1 K0 TaKaB HETOKA3UB.

A YumEHUIIA je J1a je OH MpH U300y Cy/Hje YaK KIby4aH — YCTaBHH CYIl

ca HeZI0BOJHHO YIJIETHUM ITPaBHHUIIMA 00jeKTHBHO HE MOXKE J1a 3aIllTH-

1 YcraB. OTyza je Hy)KHO YBECTH Mepuiia IIyTeM KOjuX Ou ce 1eHHO

CTEIICH UCITYEHCHOCTH OBOT' YCJIOBaA KOJI CBAKOI' KaHAWJaTa 3a YCTaBHOT

cyaujy.*?

41 Bun. Japko Cumosuh, Pagomup 3ekaBuia, ,, YCTaBHO yOOITHMYaBakh-¢ paBa Ha IICH-
3ujy y Pemyomumm Cpouju®, Cpncka noaumuuxa mucao, VIHCTUTYT 32 TIOJUTHYKE
crynuje, beorpan, 6p. 3/2016, ctp. 253-266; [lparan M. Crojanosuh, ,,Crame u
npo0ieMH y OCTBapUBarby HaKHA/HE yCTaBHE KOHTpPOJIE MpaBa’, HaB. JIeJI0, CTP.
S, Cno6onan I1. Opnosuh, ,IIpaBHu n3ma3 u3 pepopme npaBocyha y Cpbuju’,
Ilpasna pujeu, Ynpyxemwe npasHuka Penyonuke Cpricke, bama Jlyka, 6p. 27/2011,
ctp. 199-208; Darko Simovi¢, “The Constitutional court of Serbia: a controller or
an apologist?”, u zborniku: Legal, social argd political control in national, inter-
national and EU law (editors: Aleksandar Ciri¢ et all), IIpaBau ¢axynrer, Hum,
2016, ctp. 56—60: Bnanan Iletpos, ,,YTuuaj ogayke YCTaBHOT cyzaa O 3a0paHH
«HammoHamHor crpoja» Ha m3MeHe 3akoHa o YctaBHOM cyny Cpbwuje”, [lpasHa
pujeu, Yapyxeme npaBHuka Penyonmke Cprcke, bama Jlyka, Op. 31/2012, ctp.
185-192; Tapko CumoBuh, ,,YcTaBHOCYACKO yoOnnuaBame ayToHoMHje BojBomu-
ue, HhI1 — >Kypuan 3a kpumunanucmuxy u npaso, KpuMAHaIHCTHYKO-TTOIHUIIN]C-
Ka akagemuja, beorpax, 6p. 3/2013, cTp. 66 u nave.

42 IlpunukoM mocnenmer nzdopa cynuja Yerasror cyna (2017) wak Hu opma Huje
CacBHM IIOILITOBAHA jep HU Ha JIUCTH HapoaHe CKynIITHHE, HU Ha JINCTH MPeIce/i-
HuKa PeryOnuke HUje OWIIO BHIIE O jeJHOT KaHAWAATa U3 ayTOHOMHE ITOKpajuHe
(ar. 20 3akoHa 0 YCTaBHOM Cymy Kaxe: ,, (...)xkanouoamu (nan. C.O) 3a uzdop,
OJITHOCHO UMEHOBAIE¢ MOPajy OUTH ca TepUTOpHje ayTOHOMHE MOKpajuHe™), ma cy
TO /1BOje KaHauaara Beh cammm mpeuiaramem Mopanu outy n3abpann (,,Ca cBake
OJ1 IPEUIOKEHUX JINCTA KaHIUIaTa jeaH o] n3a0paHuX KaHAWIaTa Mopa OUTH ca
TEPUTOpHje ayTOHOMHUX MOKpajuHa™, wi. 172, ct. 4 Ycraga).

43 YV ToM cmumcIwy, ,,ACTAaKHYTH MPABHUK je, IO jeAHOM MEPHILY, BPXYHCKH IPaBHU
CTpy4akK, 0coba Koja pacrioiake HajBUIIUM 3HABMMA y TyMadewy M HPUMEHH
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VY norneny XUBOTHE J00W, TOAMHA MPABHUYKOI HMCKYCTBA,
Jy’KUHE MaHjaTa Cyjauje, MOryiiHOCTH ITOHOBHOT M300pa, UMYHUTETA,
HECIOjUBOCTH (PyHKIH]a, U300pa NpeIceIHIUKa, YCTaB CTOjU Ha CTPAHU
HE3aBUCHOCTH OBOT OpraHa.

Kana je y nutamy Hauus (Gpopma) paga YecraBHor cyga y Ma-
jgom u Benukom Behy, ocTaje OTBOPEHO MHUTAHmE 3aKOHCKOT JEBAJIBH-
pama ycTaBHE HOPME II0 K0joj ce OfIyKe AOoHOce ImacoBuMma Behune
cyarja. OBe Gopmanuje y mocTynamwy YCTaBHOT cy/la YCTaB HE TO3Haje
LITO yKa3yje Ha HBHXOBY HEyCTaBHOCT. JlaT je mpumar epuKacHOCTH
paza y omHOCY Ha HajBUIIM NPUHLUIN YCTaBHOCTU. Y M3MEHE HAuYMHA
pazna YcTaBHOT cyaa MOXKE ce IPUA0JaTH U IPOMEHa MPaKce y MOorexy
YKHUJIamha jaBHOCTH Pajia CEAHMIA, IITO Y HEKY PYKy HJe ca MOJIUTHY-
KOM KooTepaTtiBHoIhy ycTaBHHX cyauja.*)

JloprHOC WCTOM IIUJBY j€ U OIBOjEHOCT Y CaMOM YCTaBHOM
TEKCTy YCTaBHOT Cy/a OJf OCTalIuX OpraHa BIACTH, TE j€ OBOM OpTraHy
nocBehen noceban (mectn) aeo. OBo je gorpaleHo opraHU3aMOHOM
caMocTajgHomhy (IOHOCH TMOCIOBHK O paiy), TaKO Jla HHje MOTPEI-
HO cMarpaTH YCTaBHH CyJ 3ace0HOM I'paHOM BiacTh. Umak, mpakcom
Y4eCcTaJor MOHOIIEHha YCTaBHUX JKaJION TTOCIe Cy/ICKOT IpecyhuBama,
YcTaBHH CyJ je 3aKOpadro y CYACKY TpaHy BIACTH, Ka0 CyH MOCIEImHET
CTEeTIeHa OTyYHBama (Kako O MPOIECHUM MepaMa Kao IITO j& TIPHT-
BODp, TaKO W 1O KOHAaYHUM Tipecyaama). [IpeokymmpaHoCT pernraBameM
OpOjHUX yCTaBHUX a0 00jeKTHBHO Y3pOKYje IMOCICIUITY JIa ce Yc-
TaBHHU CYJI HEIOBOJHHO (Ca 3aKallkhemheM ) 0aBH — OTICHOM YCTaBHOCTH H
3aKOHUTOCTH. Y TOM CMHUCIY, TOpe/ Beh U3BPIICHNX OpraHU3aIMOHNX
1 TIPOIIECHHUX MojeNpama (Beha u ogdbopu), moTpeOHO je peCTPUKTHB-
HHj€ MPOTHCATH YCIIOBE 3a YCTaBHY Kaynly — y Morjemy cyojekara, po-
KOBa, Pa3Jiora MOAHOIIEHA.

VY morneny HaaJIeKHOCTH YCTaBHOT CyJla MOXKE CE€ TMTOCTaBHTH
HEKOJINKO IIPOOJIEMCKAX TUTamka. Y BE31 cayCTaBHOIINY M3aKOHUTOIINY:
na mu je mpeodumHa? [1o 0BOM yCTaBHOM KOHIIETITY MOTY C€ OTICFhUBATH
CBH OIIITH aKTH M TO OJ] HajBUIIIET IP>KaBHOT OpTaHa KakaB je YCTaBHU
cyn. IlocraBipa ce mmTame OMPAaBIAHOCTH Ja C€ INTHTH YCTaBHU
Mopefak THME MITO he ce OIEemHUBaTH YCTAaBHOCT HEKOT OIIITET aKTa
JIOKAJTHOT jJaBHO-KOMYHATHOT Tipeay3eha. HamesxxHocT y oBom gemy —

npaBa, a 1Mo JPyroM, OH je BHILIE OJf BPXYyHCKOT HMPABHOI CTpy4maka, Mocenyje
n3y3eTHA JIMYHA CBOjCTBA, MOPAIHHM HMHTETPHUTET, AyTOHOMHOCT MHIIIBbEIHA,
XpabpocT, yMEPEHOCT, KpEaTUBHOCT, OATOBOPHOCT U Ap. B. Ilerpos, ,,McrakuyTn
IPaBHUK — NocebaH yCIoB 3a M300p CyAMja yCTaBHOT Cy[a WM IIpa3Ha yCTaBHA
HOpMa“, HaB. AeT0, cTp. 44—45.

44 Bun. Darko Simovi¢, ,,Dileme o domasaju nacela javnosti u radu Ustavnog suda
Srbije*, Sveske za javno pravo, Fondacija Centar za javno pravo, Sarajevo, br.
23/2016, ctp. 88-96.
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KaJjla HHje y MUTakby OIIITH, OMHOCHO IIUPH JPYyIITBeHH nHTEpec Beh
ce OlelYje YCTABHOCT MPABHOI aKTa Y)Ker (JIOKAJIHOI, perHOHAIHOT)
JejcTBa, Tpeba MPEmyCTUTH JPyroM oprany. HajkommneTeHTHHU 3a TO
Ou OMO Cy/1 peJOBHE HA/UIS)KHOCTH WM YIIPABHU CYI.

HapnexxHoct koja Hema npuMeHy Beh caMo CTOju 3aMp3HYTa
— pemiaBambe U300PHUX CIIOPOBA, Tpeba SNMMHHUCATH WU IpedopMy-
Jucatd. Y NPUIOT MPBOT CTOjU YMIbEHHLA A2 j€ Y MO3UTUBHOM Ipa-
By M300pHO MPABO CYACKH 3aIITHNEHO, a Y3 TO TOCTOjH U MOTYhHOCT
MOJHOILICHa YCTaBHE >KanOe YCTaBHOM Cydy KOjUM O c€ IUTHUTHIIO
n300pHO MPaBO Ka0 OCHOBHO JBYJCKO NPaBo. AKO, HaK, MOCTOjH HH-
Tepec Ja YCTaBHHU Cyj MIak OyJe HeKa BpCTa MPaBHOI CyNEepPBH30pa Y
TaKO Ba)KHO] AETATHOCTH Ko ILTO Cy U300pH, OHJAa CE 0BA HAAJICKHOCT
Mopa npedopMynucaTi. YCTaBHHU Cy[ OM MMa MPaBo Ja KOHAYHO PeIn
n300pHU criop kox Behux uin HajBehux moBpena M300pHOT MpaBa Koje
yTHYy Ha KOHa4aH pe3yaTar nu300opa M 3a MOCIEAMIly UMajy TOHHUIITA-
Bame M30opa (Ha mpumep, OpojuaHo BeIUKe 3J10ynoTpede mpedpoja-
Barba I1acoBa).

Y mocTynKy paspemiema npeacenHnka PemyOnmuke yiora
yiora YCTaBHOT Cyda HHje oaronapajyha, HUTH je KOHIIETIT OBOT WH-
CTUTyTa JIoTH4aH. Pasior 3a paspereme npenceqanka Pemryommke je
TmoBpena Ycrapa 3a Kojy he YcraBHM Cya 1a YTBPAM Ja JIH j& YIHmheHA
nin He. Mnak, yrBphena moBpena YcraBa He 3HaUW J1a j€ TIPEACETHIK
PenryOnuke paspemien win ga My Mopa nipectatu Gpyuknmja. Hapomgaa
CKYIIIITHHA TOHOCH KOHAYHY OIIYKY (Y 0] U OTIIOYHIHE TIOCTYIIAK) U
MOJKE OJUTYYWTH Ja MpenceAHruK PemyOmiuke Koju je moBpenano Ycras
octane Ha ¢pyHkumju. [lopen oBe ,,HeycTaBHE CUTYyaIllje, CaBeTOlaBHA
yJora KakBy YCTaBHHM CyJ HMa y OBOM ITOCTYIIKY HHj€ y CKJIaIy yCTaB-
HOTIPABHUM II0JIO’Kaj€M OBOT OpraHa. YCTaBHHM CYII je OpraH KOjH JOHO-
CH KOHAa4YHE OJITyKe, KOje HUKO He MOXKE IIPOMEHUTH U CBH CY JTy’KHU J1a
VX TIOIITY]jy. Y OBOM CITy4ajy, ofuTyKa (MHUIIUbEHE) YCTaBHOT CyJa HHje
KOHa4Ha, HUTH je HapomHa ckymmTiHa y o0aBe3n Aa je nmpumenn. C
TOTa, HAJIS)KHOCT Tpeba M3MEHUTH TaKo /1a aKo YCTaBHH CYH YTBPAU
na je mpenceaHuk PemyOnmuke moBpearo YCTaB TO je yjeIHO M O[TyKa
0 pazpemiemy. Jlpyra MOTyhHOCT je a y TOM TOCTYIIKY YCTaBHHU CY[
yommire u He omnydyje, Beh ma Oyme To HamesxxHocT camo Hapomne
CKyMIITHHE, ToceOHor Tena (ad hoc cyna) nnm camux Ompada.

Jom jenHa HaJICKHOCT O YMjOj je KOPEKIUjU MOTPEOHO pas-
MUCJIMTHU j€ TIPaBO YCTaBHOT Cyla jJa 3a0paHu BEPCKY 3ajeHHUILY aKO
ICHO JICNIOBAbE yrpoXkaBa IPaBO HA JKMBOT, MCUXUYKO U (DU3UUKO
31IpaBJbe, IpBa JeTle U U3 OCTAINX HaBENCHUX pasnora (wi. 44 Ycrasa).
Bepckoj 3ajequniy Tpeda gonaty U IPKBY Kako O ce TOCTHUINIA CBpXa
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oBOT oBnamhema WM aKk K3MEHUTH CaM 3aKOH KOjH pa3liiKyje LpPKBe
o7l BepcKkux 3ajemnuiia. OBaKo, yCTBaBOTBOpAIl j& OYUIIICAHO MMAO y
BUIy MOTYNHOCT KOja ce OTHOCH Ha CBE BEPCKE YCTaHOBE, ajlHl j€ OBaK-
BOM (pOpPMYJIAI[jOM M30CTaB/bEHA BEPCKA YCTAHOBA O]l UMEHOM IIPK-
BE.

OHO 1ITO ce THYE caMor YCTaBHOT CyJa MOXE OMTH IOI-
PaBJBEHO MIPABHOM HOPMOM Kajl je y MUTamy cacTaB M CTaTyc Cyauja
TaKo U y IOIIEAY HaAIeKHOCTH. Mak, To HUje JOBOJHHO 3a TOCTH3AbE
KeJbeHe HEe3aBHCHOCTH y YIVIEA YCTaBHOCYACKe BiacTu jep he Hemo-
CTajaTH HEyNHUTHO NMPHUXBAaTamke HErOBUX OJUIyKa OJ CBUX ayTOpPHTETa
BJIACTH, CBEYKYITHHX MOJUTUYKHUX YMHUIIALA, JaBHOT MEbEHa U rpaba-
Ha. CaMo Kao Berose oayke Oyay npuxBaraHe O€CIIOTOBOPHO, Ia U 01
OHHUX MOJIMTUYKHX M IPYTUX aKkTepa KojuMa He My Ha pyKy, cTBopuhe
ce MOJIMTUYKO U MPABHO OKPYKEHE 32 MOTIYyHY adupMannjy YcraBHOT
cyza kao dyBapa Ycrasa.*) YV HCTEKII0] PBOj JCLICHHU] U BaKeha YcTaBa
oz 2006. To jour HUje ciy4aj.

Jlureparypa

Bnarojesuhi Cnobonan, MecTo u (yHKIIHje YCTaBHOT CyACTBa JyrociaBuje y
ycraBHOM U noiutuukom cucremy COPJ, Tanjyr, beorpan, 1972.

Byderuh Crnob6onan, ,,OnHOC MPaBHOT M MOTUTHIKOT KapaKTepa KOHTPOJIE yC-
TaBHOCTHU 3aKoHa", [Ipaenu dcusom, Yupyxeme npasauka Cpouje, beorpas,
op. 12/1995, ctp. 201-215.

Byunh Onusepa, [TerpoB Bagan, Cumosuh Jlapko, Yemasuu cyoosu ousuiux
Jjyeocnosenckux penybnuxa, Jlocuje cryano, beorpanm, 2010.

Jvuanh Mune, [Twmmnosuh Mmoan, ,,Yiora ycraBHOT cyia y IOCTYMIMMA
ontyx0e MPOTHB HajBUIINX ApxkaBHUX (yHKUmMoHepa“, HHII — )Kypuan 3a
KPUMUHATUCIUKY U npaco, KpUMUHAINCTHYKO-TIONIMINjCKa akajemMuja, beo-
rpam, op. 3/2013, ctp. 27-40.

JoBmunh Muonpar, Yemas u ycmasnocm, Cinyxx6enn racHuk, beorpan, 2006.

Mapxkosuh Parko, ,,[Ipearosop: Ycras Penyonuke Cpouje ox 2006 — kpuTHiku
nornen”, Yemae Penybnuxe Cpouje, Jyctunnjan, beorpan, 2006, ctp. 9-88.

Maprosuh-bajanosuh /lujana, ,,YcraBHa kanba y pajbama MpPOIECHUX Ipe-
tnoctaBku’, [omumuxa, 12. 12. 2016.

Mynhan JoBan, Yemasnu cyoosu y ¢ynkyuju sawmume ycmasHocmu u 3aKo-
Humocmu y Jyeocnasuju, maructapcku pan, [Ipasau daxynret, beorpan, 1973.

45 Mapko CrankoBwuh, ,,Yerasuu cyn CpOuje — npBux net neuenuja’, HbI — JKypnan
3a  KpUMUHAIUCMUKY U npaso, KpPHUMHHAJIHCTHYKO-TIONHULM]CKA aKaJeMuja,
Beorpap, 6p. 3/2013, ctp. 121.

106



Cnob6oman I1. OpnoBuh — ITPABHU TTOJIOXKAJ 11 PEAJIHOCT ...

Hactuh Maja, ,,3amtura u300pHOT TpaBa y MOCTYIIKY Ipe YCTaB-
HuM cynom Cpbwuje*, HhII — JKypuan 3a kpumunanrucmuxy u npago, Kpumuna-
JIUCTHYKO-TIONUIIH]CKa akajeMuja, beorpan, op. 3/2013, ctp. 123-140.

Henanuh boca M., ,,JI360opuu mporecu y Cpbuju®, y 300pHUKY: Vcemasgho
numarve y Cpouju (npupenuo: Munan [lerposuh), I1paBuu daxynarer, Hu,
2004, ctp. 267-291.

Henanuh Boca M., ,,Haueno monene BnacTH U yCTaBHOCYACKA KOHTPOJIA C TT0-
CceOHUM OCBPTOM Ha MCKYCTBO YctaBHOT cyna Cpowuje®, IIpasua pujeu, Yapy-
xKewe npaBHuka Penyomuke Cpricke, bama Jlyka, 6p. 39/2014, ctp. 65-91.

Opnosuh Cno6oxan I1., , IIpaBan n3na3 u3 pedopme npaBocyha y Cpouju’,
Ilpasna pujeu, Ynpyxeme npaBHuka PemyOmmke Cpricke, bama Jlyka, Op.
27/2011, cTp. 199-2009.

Opnosuh Cnoboxan I1, ,,IIpaBHe auieme YcraBHOT 3akoHa 3a CHpoBOheme
VYceraBa Cpbuje, y 300paUKy: Yemaeg Penyonuxe Cpbuje — nem eo0una nocie
(2006-2011) (mpupeano: Munan [lerposuh), [Ipasan ¢dakynrer, Hum 2011,
ctp. 137-160.

[lejuh Hpewna, ,,YcTaBHU CyI M KOHTPOJA YCTABHOCTH Mel)yHapOIHUX yroBo-
pa‘“, Ilpasnu srcusom, Yupyxeme npaBanka Cpouje, beorpan, 6p. 14/2008,
cTp. 741-756.

[lerpoB Bnanan, ,,YcraBuu cyx u 3a0paHa paja MOJUTHYKHAX CTpaHaka (U 1py-
THX YIOpYXewa)“, Y 300pHUKY: AKmyerHocm u 3Hauaj HyOCKux npasa u cio-
600a (npupenuo: 'opan Mapkosuh), IlpaBau daxynrer, Mcrouno Capajeso,
2011, ctp. 133-145.

[erpoB Bmanan, ,,YTunaj omnyke YcraBHOr cyna o 3abpanu «Haruonaiaaor
CTpoja» Ha m3MeHe 3akoHa o YcraBHOM cyny Cpbwuje®, Ilpasua pujey, Yapy-
xKeme npaBHuKa Pemyomuke Cprcke, bama Jlyka, 6p. 31/2012, ctp. 185-192.

[erpoB Bianan, ,,VicraknyTu npaBHUK — oceOaH yciioB 3a U300p cyauja yc-
TaBHOT Cy/la WIM IIpa3Ha ycTaBHa HopMa™, HBII — XKypnan 3a kpumunarucmu-
Ky 1 npago, KpuMUHaTNCTHIKO-TTONUIHNjCKa akageMuja, beorpan, 6p. 3/2013,
ctp. 41-52.

[lerpoB Biagan, Cumosuh [lapko, ,Jetupu nurama n3 HOBHje yCTaBHE IpaK-
ce y Penyomumin Cpbuju®, Ilpasua pujeu, Ynpyxeme npaBHUKa PemyOnmke
Cprcke, bama Jlyka, 6p. 39/2014, ctp. 117-127.

[erporuh Anekcanmpa, ,,YcTaBHuU cy/ cBe axypHuju‘, [lonumuka, 03.03.2017.

Cumosuh [lapko, ,,YcTaBHOCYACKO yoOnmuaBame ayTOHOMHje BojBommHe™,
HPFII — JKypuan 3a kpumunaiucmuxy u npaso, KpuMuHaIMCTHYKO-TIOJIUIH]C-
Ka akanemuja, beorpan, 6p. 3/2013, ctp. 53-70.

Cumosuh Jlapxo, 3exaBuma Pagomup, ,,YcTaBHO yoOnndaBame mpaBa Ha TICH-
3ujy y Pemy6mumm Cpouju, Cpncka nonumuuka mucao, IHCTUTYT 3a TOJH-
THYKe cTyauje, beorpam, op. 3/2016, ctp. 253-269.

107



CPIICKA ITOJIMTUYKA MHUCAO INTOCEBHO U3JABE

Cpaunh MunyTtun, ByproBuh bBophe, Casesnu ycmaenu cyo u 3awmuma
yemasnocmu u 3akonumocmu, Ciry0OeHu r1acHuk, beorpam, 1996.

Cnasuanh Jbuspana, ,,OnImiTe HAIOMEHE O CHCTEMY M TIPAKCH KOHTPOJIE YCTaB-
HOCTH Tipex YcraBHUM cynoMm Cpbuje®, y MmoHorpaduju: Yemasnu cyo Penyo-
auxe Cpouje 1963-2003. 2oouna (npupeaune: boca Henanuh, Jbusana Cnas-
uuh), beorpan, 2003, ctp. 239-242.

CranxoBuh Mapxo, ,,YcraBau cyn CpOuje — npBux nert nenenuja’, HbII —
JKypnan 3a kpumunarucmuxy u npaséo, KpuMuUHaINCTHYKO-TIOIHIMjCKA aKa-
nemuja, beorpam, op. 3/2013, ctp. 107-122.

CrojanoBuh [paran M., ,,Ctame U nMpoOIeMH y OCTBapHBamy HaKHAIIHE yC-
TaBHE KOHTPOJIE TpaBa‘, y 300pHuKy: Ycmas Penyonuke Cpouje — nem 2o0una
nocne (2006-2011) (nmpupenno: Munan Ilerpouh), [IpaBuu daxynrer, Humn,
2011, ctp. 1-19.

CrojanoBuh [Iparan M., ,,I300pHH CLIOPOBU Y HAMJICKHOCTH YCTABHUX CYIIO-
Ba“, y 30opHuKy: N360pu y nomahem u ctpanom npasy (mpupemwman: Omusep
Huxonuh, Baagumup Hypuh), MuctutyT 3a ynopenno npaso, beorpan, 2012,
cTp. 26-50.

Hapuh CnaBosey0, [Ipaso Ha cyhere y pazymuom poky, CiyxOeHH TIACHUK,
Beorpan, 2015.

Allan T. R. S, Constitutional Justice: A Liberal Theory of the Rule of Law,
Oxford University Press, Oxford, 2005.

Beardsley James E., “The Constitutional Council and Constitutional Liberties
in France”, The American Journal of Comparative Law, Vol. 20, No. 3, Oxford
University Press, Oxford, 1972, ctp. 431-452.

Clinton Robert Lowry, “Game theory, legal history, and the origins of judicial
review: A revisionist analysis of Marbury v. Madison”, American Journal of
Political Science, Vol. 38, No. 2, Wiley-Blackwell Publishing, Hoboken, 1994,
cTp. 285-302.

Kelsen Hans, ,Judicial review of legislation: a comparative study of the
Austrian and the American constitution®, The Journal of Politics, Vol. 4, No.
2, The University of Chicago Press, Chicago, 1942, 183-200.

Koopmans Tim, Courts and political institutions: a comparative view,
Cambridge University Press, Cambridge, 2005

McCloskey Robert G., The American Supreme Court, University of Chicago
Press, Chicago, 2005.

Simovi¢ Darko, ,,Dileme o domasaju nacela javnosti u radu Ustavnog suda
Srbije*, Sveske za javno pravo, Fondacija Centar za javno pravo, Sarajevo, br.
23/2016, ctp. 88-96.

Simovi¢ Darko, “The Constitutional court of Serbia: a controller or an
apologist?”, u zborniku: Legal, social and political control in national,

108



Cnob6oman I1. OpnoBuh — ITPABHU TTOJIOXKAJ 11 PEAJIHOCT ...

international and EU law (editors: Aleksandar Cirié ef all)*, Pravni fakultet,
Nig§, 2016, ctp. 51-64.

Sovdat Jadranka, ,,Sudski aktivizam u praksi Ustavnog suda Slovenije®,
Ustavni sud izmedu negativnog zakonodavca i pozitivnog aktivizma (priredio:
Mato Tadi¢), Ustavni sud Bosne i Hercegovine, Sarajevo, 2015 (priredio: Mato
Tadi¢), Sarajevo, 2015, ctp. 105-112.

Tripkovi¢ Bosko, ,,A Constitutional court in Transition: Making Sense of
Constitutional Adjudication in Postauthoritarian Serbia“, Constitutional
Courts as Positive Legislators (editor: Allan R. Brewer-Carias), Cambridge
University Press, Cambridge, 2013, ctp. 735-766.

Internet, http://www.bundesverfassungsgericht.de/EN/Richter/richter node.
html;jsessionid=578B3159C2EAE4DC688A25247B2B727D.2 ¢id370,
07/02/17

Internet, https://www.vfgh.gv.at/verfassungsgerichtshof/organisation/the
courts_bench.en.html, 07/02/17

Constitution Finder, Internet, http://confinder.richmond.edu/, 08/02/17

Karovi¢ Boban, U Ustavnom sudu oko 16.000 neresenih zalbi, Internet, http://
www.danas.rs/danasrs/drustvo/u_ustavnom_sudu_oko 16000 neresenih
zalbi.55.html?news 1d=275354, 13/02/17

VYera COP Jyrocnasuje og 1963.
3akoH o YcraBHOM cyny Jyrocnasuje Cayorcoenu nucm CPPJ, 6p. 52/63.
3akoH o YcraBHoM cyny Cayorcoenu enacnux PC, 6p. 109/2007 u ap.

3aKoH 0 3amTUTH IpaBa Ha cyheme y pasymMHoM poky Cayorcoenu enacnux PC,
op. 40/2015.

3akoH O IpKaBamMa M BepckuM 3ajeanuniama Cuyowcoenu enachux PC, Op.
26/2006.

3akoH 0 mapHuuHOM noctynky Cuyocoenu enachux PC, 6p. 72/2011 u np.
3axoH o cynujama, Cryocoenu enacnux PC, 6p. 116/2008 u np.

3akoH 0 npaBocyaHoM ucnuty, Cruswcoenu enacnux PC, 6p. 16/97.
[MocnoBHuk o paxy YcrasHor cyna Cayocoenu enacnux PC, 6p. 103/13
Onnyka YcragHor cyna Pemyonuke Cpouje 6p. 1Y3-27/2011 ox 03.10.2013.
Onnyka YCC 6p. [V3—17/2011 ox 25.05.2013.

Onnyka YCC op. VIIV-171/2008 Cryocoenu enacnux PC, 6p. 50/2011
Omnyka YCC 6p. VIIV-279/2009 Cryorcoenu enacnux PC, 6p. 26/2011

109



CPIICKA ITOJIMTUYKA MHUCAO INTOCEBHO U3JABE

Slobodan P. Orlovic

LEGAL STATUS AND REALITY

OF THE CONSTITUTIONAL
COURT OF SERBIA

Resume

In Serbia there is the continental type of constitutional-court power
which is organized in the Constitutional court. Its role is primarily
to protect the constitution and the constitutional order, especially
constitutionality and legality, and most importantly, human rights.
The fact that the Constitutional Court has an important, but much
unutilized political role - to keep authorities, as much as possible,
within constitutional boundaries, should not be overlooked. In oth-
er words, it would be brave to decide even in cases with significant
political weight, in such way that protects the Constitution.

In exploring the theme of the election of judges, their status and the
jurisdiction of the Constitutional Court, questions will be raised as
to the amendment of constitutional provisions which pertain to the
Constitutional Court. On the other hand, the Constitutional Court
and its judges, must resolve the most difficult (most important) con-
stitutional disputes adhering to one criterion — the constitutionality.
In that way they will raise the rank and reputation of this authority
up to the necessary level which, unfortunately, has not always been
the case in the past work of the Constitutional Court.

Keywords: Constitutional Court, election of constitutional judges,
jurisdiction, constitution, Serbia

*
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[MPE3NAEHIINIAJIM30OBABE
CPIICKOI' ITAPJIAMEHTAPU3MA
(2006-2016)"

VK 342.4(497.11)*2006:342.511°2006/2016*

OpurvHanHu Hay4YHU paj

Hapxo CumoBuh
KpnmuHanrcTHako-noInIfjcka akagemnja, beorpan

CaxeTacxk

Yeras Cpbuje ox 2006. TonmHe HUje T0HEO 3HAYAjHUjE HOBHHE Ha
T0JbY XOPU3OHTANHE OpraHm3auuje BiacTd. llapmamenrapusam
ox 1990. ronmmHe je MOJATHO PAalMOHANM30BAH, i MOMUTHYKA
TIpaKca yKasyje Ha TO Jia BeroBH CyIUTHHCKH HEJOCTAL| HUCY OT-
KJIOHEH! HOBUM ycTaBoM. CHCTEM BNACTH je M 1ajbe MOINOKAH
TIPe3UCHIMjAH30Baby, a HEroBO (DYHKLMOHHCABE Y MpaKcu
TIPEBACXOLHO 3aBUCH OJl BAHNHCTUTYLMOHANHUX (akTopa. [Ipe3n-
JCHLMjaNu3aLuja MOMUTHKE TOAPA3yMeBa MPEHOLIEHE TEKHUIITA
ca KOJIEKTHBHE, MAPTHjCKE TIOMMTHKE HA MOJEN HHANBUYaIH30Ba-
HOT, Jziepckor Bofjema momutuke. OcumM Tora, Cpoujy ommikyje
U3pa3uTO HU3AK HUBO NPABHE M MONUTHYKE KYIType, Ia OTyfa U
HEpa3yMeBatbe MHCTUTYLIMOHAIHE JIOTUKE CYNTHIIHIX MEXaHH3aMa
TapilaMeHTapu3Ma.

['maHa cnaboct cucrema Bnactu y CpOuju je HeKOH3UCTEHTHOCT Y
YCTaBHOM Mojienupamy uHctuTynmje meda apxase. [Ipencennnk
Peny6nuke je 3aMuIUBEH Kao MOJepaTopHa, apOUTpakHa BIacT
Kkoja Om Tpebarno jga ycknahyje pan mapaamenta u Buazge. Mely-
THM, MUHYJIA TIOTMTHYKA MIPAKca yKazyje Ha TO 1a pesiceaHuK Pe-
nyOnuKe HUKaja Hije, y MPpaBoM CMHCIY T€ PEYH, OCTBAPHBAO TY
CBOjy YJIOTY 3aTO IITO NOCTOjH HECKMa H3Mel)y HemoCpeHor mo-
JIUTHYKOT JIETUTUMUTETA U JENOKpYyra OBIamiiena KojuMa pacro-
naxe. Kao moryhiu HaunHu Kopekuuje noctojehier cucreMa BIacTu
Hamehy ce nBa pemema. C jenHe crpane, Moryhe je mpenBuaeT

*  OBaj paj je pe3yaTaT peaan3oBamba HayYHOUCTPAKMBAYKOT MIPOjeKTa Koje puHaH-
cupa MUHHCTApCTBO MPOCBETE, HAYKE U TEXHOJIOIMIKOT pa3Boja Pemybnuke Cpouje
(6p. 179045).
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KaHIEAPHjCKy BAapHjaHTy MapiaMeHTapu3Ma y kojoj Ou ce med)
npxage Oupao y mapnamenty. C apyre, MOKe ¢e TOBOPHTH 0 HAEH
Jia palMoHaM3oBany napiamentapusam Cpouje Tpeda Tparcgop-
MHCATH y TIONMYTIpeNiceIHIMIKH cucteM. To cy Moryhu HaumHu yc-
KialiBama HauMHa n300pa meda ApKaBe U IeNOKPyra Hherope Ha-
miexHoctd. Melyrnm, caracto yerasaoj Tpamuimju Cpouje, anu
11 I0cTOjefieM MOMMTHYKOM aMOHjEHTY ONTUPAbE 32 MONYIPECce -
HUYKU CUCTEM C€ YMHH YHEKOIMKO PALMOHATHUJM H300POM.

Kibyune peun: Yeras CpOuje, med gpikase, U3BpIIIHA BIACT, Tap-
JMIAMEHTAPH3aM, TONYNPEACETHHIKE CHCTEM, MPE3HICHIHjaI3a-
1mja.

1. YBox

Jecer rogrHa npuMeHe jeJHOT yCTaBa yoOHUYajeHo ce cMarpa
HCYBUILIE KPATKMM BPEMEHCKUM MEPUOJOM 32 J1aBambe KOHAYHE OICHE
0 JICJIOTBOPHOCTH YCTaHOBJHEHOI CHCTEMa BJIACTH. TakaB BPEeMEHCKH
OKBHp HE JOmyIluTa (hopMHUpame yCcTajbeHe U NPeIBUANBE TOJMTHYKE
Ipakce Koja OM MOTBpAMIIA BPEAHOCT MpeABUI)EHUX MHCTHTYLMOHAI-
HUX peliema. MelyTum, J1Be YNIeHULE ONPABAaBajy HAaCTOjambe Aa ce
Beh cazia M3Hece 3aKkJbyyak 0 ToMe J1a ycraBHa pemema Cpouje o1 2006.
TOJMHE Tpaxe ofpeleHe KOpeKiHje Ha M0Jby XOPH3OHTAIHE IMOee
Bract. IIpBo, He mocToju OUTHUjA pasiiKa y MpeABul)eHO] HHCTHTY-
[IMOHAITHOj CXEMH TTapliaMeHTapu3Ma Koju je yctaHoBJbeH 1990. rogmae
1 OHOT Koju je xkoHrmmmupad 2006. roguHe, Tako J1a ce MPH 3aCHUBABKY
3aKJby4aKa yIOPUIITE MOXE TPAXKUTH U 'y BPEMEHY KOj€ je IPETXOANIIO0
HOBOM ycTaBy CpoOwuje. [pyro, mocanamme (yHKIIMOHUCAIHE CHCTEMA
BJIACTH TPEBACXOIHO 3aBHCH O]l BAHWHCTUTYIIHOHATHUX (DakTopa, 300T
Yyera ce MOXKe 3aKJbyUWTH Jla Cy YCTaBHA pelliera HEeAeJOTBOPHA WIIN
0ap o7 CeKyHIapHOT 3Ha4aja 3a peasiHe MOIUTHYKE ITpoIece.

Omnpezie/bebe YCTaBOTBOPIIA [l CaMO HE3HATHO paldoHa-
JM3yje mapiaMeHTapu3aM IoKasaio ce morpeunrHum, oyayhu ma cy 3a-
JpyKaHe CBe OHE 0OJbKE KOje Cy OUTUKOBaJIE (DYHKIIMOHUCAHE CHCTEMA
BJIACTH Y MPETXOAHOM Mepuofdy. JloTaganimy MOJUTHYKY IpaKcy je
o0esexuiia HenmpecTaHa TeKiba Ka MPE3UICHIN]aI30Baby CHCTEMa
Biactu."

[Ipe3uneHuunjanuzanyja NoIUTHKE OAPA3yMeBa IPCHOLICHE
TEXUIITA Ca KOJIEKTUBHE ,,[IAPTUjCKU TUBEPCU(PHUKOBAHE MTOJUTUKE HA

1 Jdapxo Cumosuh, Ilorynpeoceonuuxu cucmem, [IpaBau paxynter YHHUBEp3UTETA y
Beorpany, Cinyx6enu racuuk, beorpaz, 2008, ctp. 305-309.
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MOJIeST MHIUBH/IYaTH30BaHOT, JIHAEPCKOT OOJMKa BOherba MomuTHKe.?
ITpeHeto Ha TepeH (yHKIMOHHCAA CUCTEMa BIACTH MPE3UJICHIIN]a-
JM3alyja moapasyMeBa KOHICHTPUCAE BJIACTH M JIOMUHALIN]Y jEIHOT
OpraHa er3eKyTMBe Yy MapJIaMEHTApHOM HMHCTUTYIIMOHATHOM MOJICIY.
VYoportheHo pedyeHo, Npe3uCHIMjaIu3alrja napjaMeHTapu3mMa je
npouiec nmopemehaja paBHOTEXe y CHCTEMY MOJENE BIACTH M HETOB
npeoOpaxaj y NCKBApEHH MPEACECTHUIKH CUCTEM.

[Ipe3uaeHnujanu3anyjy NOIUTUKE He TpeOa W3jeaHavYaBaTH
ca MPakCcoM MEePCOHANN30Bamka MoauTHIKe QpyHkuuje. bynyhu na nomnu-
THUKy npakcy CpOuje oKyje U 0Baj TPEHI, HEOIIXOAHO j€ MOjaCHUTH
Jla je TiepcoHaau3alrja MoJUTUKE NPOoLUeC y KOME Ce MHIUBHIYATHU
MOJMTHUYKH aKTEPU UCTUYY Ha IITETY MOJUTUYKHX HapTHja U KOJIEK-
TUBHMX MACHTHTETA, TAKO J1a CE MOJUTHKA JOXKMBJbABA KA0 YTaKMHILA
n3Mel)y MHIMBUAYaTHHUX MOJUTHYApa W JIUAEpa, a He u3Mely opra-
HHM30BaHMX KOJEKTHBHHUX HHTEpeca.”)

[a je ycraBommcal 3akazao, He ycrocTaBibajyhu 1o6po us3-
OanaHcUpaH U KOH3UCTEHTAH CHUCTEM BIIACTH, CBEJOYM HETOBO JIHja-
METPAITHO PA3INYHUTO (PyHKIIMOHUCAFE TOKOM BpIIEma (yHKIHjEe J1Ba
nocrnesnmba npezceannka Permyonuke. CTiue ce yTucak Kao Jia ce npej-
cenHMYKa (yHKIMja 00aBJbajia Ha OCHOBY J[Ba Pa3JIMUNUTa, a HE jeIHOT
ycraBa. Ha jeqHOM moiy, CHCTEM BIIACTH je BHCOKONPE3UICHIIH]jaIH-
30BaH y JIMKY npejceanuka Pemyonuke. Ped je o nmepuony ox 2007. 1o
2012. rogune. Tanammu npeacenuuk Penyomuke, bopuc Taauh, Te-
KHO je OMHHIIOTEHTHOCTH M HECKPHUBEHOM JKEJbOM J1a TIepCOHaN3Yje
CBOjy (pyHKIHjy JTOMHHHPAO j€ MOTUTUYKUM CHCTEMOM, 3aHemMapyjyhu
OCHOBHE MOCTyJaTe Hadena nojenie BiacTh. CBOjy MOIUTHYKY Moh
HUje 3aCHHBAO Ha yCTaBHUM ofipeidama, Beh Ha BAHMHCTUTYITUHAITHOM
YTHIIA]y U JIUJEPCTBY HaJl napIIaMeHTapHOM BehnHom. Kako je 3amaxe-
HO, BNajia, 6e3 003upa Ha CBOje YCTaBHE HAJUICKHOCTH, O TPEHYTKa
CBOTI' KOHCTHTYHCAFa HHje PaBHONPABHH TaKMall Ca mIepom JpKaBe
3axBasbyjyhu Tpaamuju Ay TOPHTATHBHOT Bohe.¥ Ha mpyrom moimy je
TPCHYTHA CHTyallHja y KOjOj j& TEXKHILTE BIACTH y MOTIYHOCTH Ipe-
HEeTO Ha mpemujepa. Jlo oBOr mpeHomIema TEKUIITA TOTUTHIKE MOhH
HUje JIONUIO HAIvIo, HEMOCPEHO HAKOH MpeIceIHNIKAX n3oopa 2012.
ronune, Beh mocrerneno. Hanme, ox 2012. mo 2014. ronuHe mocroja-
Ja je, KOMIapaTHBHO TOCMAaTPaHO, U3y3eTHO PETKa CUTYyaIfja y Kojoj
j€ TIpeMHjepcKo MecTo 00aBJbao JIHAEP TEK Tpehe 1Mo cHA3W MOIUTHY-

2 Paul Webb, Thomas Poguntke, “The Presidentialisation of Politics Thesis Defend-
ed”, Parliamentary Affairs, 66(3), 2013, ctp. 649.

3 Lauri Karvonen, The Personalisation of Politics: A Study of Parliamentary De-
mocracies, ECPR Press, Colchester 2010, ctp. 4-5.

4  Cnoboman Opmoswuh, ,,YcraBHe HOpMe U Tonoxkaj Bnane Cpouje”,HbI1 — JKypuan
3a KpUMUHAIUCMuKy u npaso, o6p. 3/2012, crp. 43.
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ke crpanke y Cpouju, UBuna [launh.” Yenen sHemoryhHocTH aa jenHa
O]l JIB¢ HajMONHHU]je TOJIMTUYKE CTPAHKE CaMOCTaIHO (opMHpa BIIAIY,
tpeha o cHasu nonmtHuka crpanka (Corjanuctuyka mapruja Cpouje)
pacronarajia je CHaXHUM YIEHWBAUYKUM IMOTEHIM]jaJIOM U 33]00uia
MO3UIMjy mpemujepa. buo je To CBOjeBpCHM HMHTEPMEIO0 Y TPOIECY
npeoOpaxkaja CpIICKEe MOJUTHYKE CLEHE Koja je 3amoyenia CBOje Kpe-
Tambe y CMEpy MOCTOjamba ariCOIyTHO JOMUHAHTHE MOIUTHYKE CTPAHKE
(Cpricke HampeaHe CTpaHKe) KOja MPEeIBOAM KOAJTHIH]Y ca HEKOJIHKO
3HATHO cla0WjUX CTpaHaka C jeJHe, M M3ApO0JbEHO] M MOTIYHO Map-
TMHAITM30BAaHO] OMO3MIjH, C Jpyre cTpaHe. TakaB MOJIUTHYKH MPOLIEC
je moOpuM JenoM MapTHHAIM30Ba0 W MHCTUTYIH]Y mieda Ipkase, a
¢byHKUMjy npencennuka Biage yaMHHO OMHHITOTEHTHOM.

2. Illpencennuk PemyOnuke — MojiepaTropHa BIacT WU
npecTukHa (He)BiacT?

Crenehn ycTaBOTBOpPUEBY JIOTHKY, MPEACETHUK Perryomimke
HOMHUHAJTHO HHjEe Je0 W3BPIIHE BIACTH, Beh je 3aMHUIIJbeH Kao Momepa-
TOpHA, apOUTpPa’KHA BJIACT KOjOj j€ Y CUCTEMY BJIACTH TIOBEPEHA yiiora
yckiahuBama paja JBa opraHa MOJMTUYKOT KapakTepa, BIaje W map-
nameHTa. Hanme, npema ycraBHOM ofpelemy, npenceqauk Penyomnrke
n3paxkaBa JpxaBHO jenuHCTBO PenyOnuke CpOuje (wian 111), g0k je
Brnaga yctaHOBJbeHA Ka0 HOCHJIAI] U3BpIHE BiacTu y Penyomuru Cp-
ouju (unan 122).9

OBakBO ycTaBHO JIepUHHCAE MpeAceaHrnKa Pemyonuke Ha-
BOIM Ha 3aKJbyyak Ja je YCTaBOTBOpAIl HaCTojao na 'y medy ApkaBe
oBarioTH KoscranoBy (Benjamin Constant) H,E[ejy o wedy JpKaBe Kao
MozeparopHoj BiacTu. [Ipema Koncrany, ped je o BIacTu Koja je ,,y
HCTH Max BHILA U OCPEJHUYKA, KOja HeMa HHTepeca Jla peMeTH, Beh 1a
ozmpxaBa paBHOTexKy. " Hamme, ,,i3BpIIIHA BJIACT, 3aKOHOIABHA BJIACT
U CyICKa BJACT Cy TPH IMOKpeTada Koju Mopajy zaa capal)yjy, cBaku y
CBOM JIEJIOKPYTY, Y OIIITEM KpeTamy; HO, KaJa ce Ta TPU HeHcCIpaBHa
MOKpeTaya yKpceTe, cyaape v OJIOKMpajy jeaaH qpyror, HoTpedHa je cuiia
koja he ux BpatuTu Ha MecTo. Ta cuila He MOXe OMTH Yy jeITHOM O THX
MoKpeTaya, jep Ou My IoCIyXuJja 1a yHUIITH Apyre. Tpeba aa je croJb-
Ha, y HEKY pyKy HEyTpajHa, ja OM MOIJIa IeJIOBATH CBY/A [E j€ HYKHO

5 Jlusepike roBopu o 17 Mmoryhux BapujaHTH OHOCA IPEACEAHUYKE U TTapIaMeHTap-
He Behune. Maurice Duverger, Echec au roi, Albin Michel, Paris 1978, ctp. 122.

Veras Penyonuke Cpouje, Cyorc6enu enacnux PC, 6p. 98/2006.

bewxamen Kouceran, ITpunyunu norumuke u opyeu cnucu, 3aBoj 3a yUOCHHKE U
HacTaBHa cpezctsa, beorpaz, 2000, ctp. 25.
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na Oyzie MpUMeeHa, J1a OW 3allTUTHIIA, MONpaBuia, a Jia He Ou Ouiia

HelpujaTes/bcKu HacTpojeHa“ .y

[locmarpano y kxoHTekcTy cucrema Biaactu CpOuje, camo-
CTAJIHU TIOJIUTUYKY JISTUTUMHUTET KA0 MPBa MHCTUTYIIHOHAIHA TPETIO-
CTaBKa 3a OTEJIOBJBEH:E UICj€ O HEYTPATHOj U MOJEPATOPHOj BIIACTH j&
ucnymeHa, Oyayhu na ce npeacenuuk PemyOnrke Oupa HENoCpeaHo o1
ctpane rpahana. Melytum, 1a 6u 3a00m0 yrnory nocpenyjyhe Biacru,
MopeJ HeIOCPEAHOT MOJIUTHYKOT JISTHTUMHTETA, med apxkaBe Tpeda
Jla pacrojiaxe ¥ apOuTpakHUM opnainhemrMa. Mnak, yuHu ce Ja 0Baj
JIPyTW MHCTUTYIIUOHATHH 3aXTEB HHje OCTBAPCH Ha aJICKBaTaH HAYHH.
Hauwme, npencenunk Penmyonuke Cpbuje pacnonaske mpeBacxoxHo Ipo-
TOKOJIAPHUM HAIJISKHOCTUMA KOje CE TpaJWLHOHAIHO BE3yjy 3a HH-
CTUTYLIH]y tmeda apxase.”

Kao nocpenuuk n3Mel)y jeruciartiuse U er3eKyTUBE MPece]-
HUK PemyOnmke pacmonaxe ca, 6ap HaueTHO IMOCMaTpaHo, TPU 3HAYA]-
Ha ommamihema. [IpBo, mpeacennnk PemyOmuke mpemtake HapomHoj
CKYIIITHHYA KaHJUATa 3a TpeJcennKa Biane HaKkoH 1mTO caciyma
MHIJBEHE TIPEICTaBHUKA H3a0paHnX W300pHUX aucTa (wiad 112, cras
1, Tauka 3). Jlpyro, mpenceqauk PemyOnmke pacrmoiiaxke MpaBOM Cy-
criensuBHOT Beta (wriaH 113). Tpehe, Ha oOpa3nokenu npemtor Biame
npencenuuk Perryomuke je oBnamrhen na pacmrycta HapomHy ckymmTH-
Hy (uw1ad 109, ctas 1).

Kana je peu o yuemihy y dopmupamwy Biane, med apxase
3a/100Mja 3HAYajHUjU yTULA] TIPU OJa0Mpy MaHJarapa camo y CUTya-
nyjama Kaja Hema jacHe mapinamenTtapHe Behune. [Ipema Tome, 3a pas-
JIMKY 071 )PAHILyCKOT YCTABHOT pelICHha, KOTa je MPHUXBATHIIO HEKOJIHKO
MOCTKOMYHHUCTHYKHX JprkaBa,'” med apkaBe He UMEHYje MpeMHujepa,
Beh ra camo mpeiake U TO UCKJbYYHBO Y CKJIy Ca OYCKHMBAHUMa U
ornpene/bemheM napiamMenTapae Behune. Ykonuko Ou mmed apxase or-
cTpyHpao mpoiiec hopMuparma Biaje U Mpeaiarao 3a MaHaarapa Juie
KOje He MOXe Jia 00e30enu MmojpiiKy napiaMmeHTapHe Behune, To Ou
Owuia moBpena OCHOBHUX TOCTYJIaTa apjaMeHTapu3Ma U 3J10ynoTpeda
HETOBUX YCTaBHUX OBJalihema, 300r kojux Ou Morao aa Oyjie u paspe-
LIEH Ty>KHOCTHU.

[IpaBo cycrnieH3UBHOT BeTa JOHEKJIE j& OCHAXKEHO Y OTHOCY Ha
VYeras Cp6uje ox 1990. rogune.') Hanme, npema akTyelTHOM yCTaBHOM

Hcro.

Bumie o tome: Jlapko Cumoruh, Branan Iletpos, Yemasno npaso, Kpumunanu-
CTHYKO-TIONIUIIKjCKa akagemuja, beorpan 2014, ctp. 228-230.

10 Jdapxo Cumosuh, [lonynpedceonuuku cucmem, HaB. Ieio, ctp. 225-229.

11 Veras Penyonuke Cpouje, Crnyocoenu enacnux PC, 6p. 1/90.
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pelemy, mpeaceaHuk PemyOike y poky y KoMe je ayxaH jaa JoHece
yKa3 o nponalieny 3aKoHa, MOXKe, y3 MUCMEHO 00pa3iioKene, 1a Bpa-
TH 3aKOH HapomHoj CKyNIITHHYE Ha TTOHOBHO O/UTyYMBambe. 32 Pas3iuKy
OJl MUHYJIIOT YCTaBHOT PelIeHa KOjH HUje IMOCTaBIhao MOoCceOHEe 3aXTeBe
y TIOIVIeZly IOHOBHOT yCBajama 3aKoHa, HOBHM YCTaB npeaBuba na je 3a
aHyJIMpame MPEeJCEAHMKOBOI BETa HEOIXOHA arconyTHa BehuHa 1o-
CIIaHWKA.

[Ipencenuuk PemyOnuke Ou cBOje MpaBo CyCIIEH3UBHOI BETa
Tpebasio Ja KOPUCTH Mpe CBera Kaja cMaTpa J1a je 3aKOH HeLEeIHCXo-
naH, Oynyhu f1a Ha yCTaBHOCT 3aKOHa MOTPH oceOaH opraH — YCTaBHU
cyn.'? Kako cy To jour aMepHyKH 04eBH OCHUBAYH TOBOPHIIH, ,,KOPHC-
HOCT BeTa HE MOYMBA HA MOCTABLH O NMPBEHCTBY W3BPILHE BJIACTH Y
BPJIMHM U MYZIPOCTH, Beh Ha MOCTaBIM J1a 3aKOHO/ABAIl HUje Herorpe-
mumB“'Y), Te Ja ce MU3BPIIHOj BIACTH ,,oMoryhu na camy cebe OpaHu;
JPYTH pasior je aa ce mosehajy u3mienu y KOpUCT APYLITBA IPOTUB J10-
HolIewma phaBUX 3aKOHA YCIIEA MPEHArbeHOCTH, HECMOTPEHOCTH WIIN
31e Hamepe™.'Y Meljytum, mocMarpano y KoHTekcty Yerasa o 2006.
roguHe, npeaceaHuk PenyOnuke He MoXe a HaJjada BIaJAWHY mapia-
MeHTapHy BehuHy, jep OHa MOXe Jla aHyJaupa JAEjCTBO CYCHEH3HBHOT
Beta. [Ipema Tome, yKOJIMKO Biasa u3a cede uMa CTa0MIIHy HapiiaMeH-
TapHy BehinHy, IpeceTHUKOBO MPaBO CYCIIEH3UBHOT BeTa ce mpeoldpa-
’KaBa UCKJbYUMBO y IIPAaBO yCIOpaBama 3aKOHOAABHOT MpoLeca.

Haj3an, mpaBo mucomynmje HHje caMOCTajaHO oOBJamrheme
npencennnka PemyOnuke, Beh je yaumeHO 3aBHCHAM O Tipeasiora Ba-
ne. OBako MOCTaBJLEHO MTPABO HA PACHyIITAkE MapiIaMeHTa 3alpaBo je
MEXaHHM3aM KOjUM BlIaguHa BehrHa mporemyje HajTIOTOAHH) U TOJIUTHY-
KW TPEHYTAaK 32 PACIUCHBAKe HOBUX M300pa. AYTEHTUYAH MOJTYyNpes-
CEIHMYKU CHCTEM IMOJ[Ppa3yMeBa CaMOCTATHO MPABO JTUCONYIIHjE KOjJUM
pacronaxke med mpkae. Ha Taj HauwH med npskaBe 1mocTaje UCTHH-
CKH apOuTap KOju ce MoCTaBJba U3HA] JIBE AKTUBHE IMOIUTHYKE BIACTH
W TIpOLIekhYje Jia JTM OHEe UMajy KamaluTeT HEONXO/aH 3a JEIOTBOPHO
obaBjpame yCTaBHUX (YHKIHjA. Y CIydajy pacimylliTama MapiaMeHTa
OMpavKo TEo Ce MO3MBa Ja M3jallhbaBalbeM Ha N300puMa Ja KOHATHY
OLICHY O MOJUTUYKO] OJTOBOPHOCTH IJIABHUX aKTepa MOJIUTHYKOT MPO-
neca. Hacympot oBoM caMocTamHOM MoJIeTy TipaBa JUCONYIHje, IPe/-
ceqauky Pemy6mmke Cpbuje je ocTaBibeHa MOTYhHOCT caMoO Ja YBaKH

12 Partko Mapxkosuh, Ycmasno npaso, [lpaBuu dakynrer Yausep3urera y beorpany,
Beorpan 2015, crp. 330. O cycnensuBHOM BeTy meda apxase BuaeTH: Braman
Ierpos, [lapramenmapno npaso, IlpaBuu dakynter YHuBep3utera y Beorpany,
beorpan 2010, ctp. 180-189.

13 Alexander Hamilton, James Madison, John Jay, Federalisticki spisi, Radnicka
Stampa, Beograd 1981, str. 422.

14 Hcro, cTp. 423.
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WA HE YBaXKH 3aXTEB BIAJIE JIa j€ TIPaBH MOJUTUYKH TPEHYTAK 3a OIp-
KaBarme MPEBPEMEHUX NapllaMeHTapHUX U300pa.

Haxkon oBor kparkor ocBpTa Ha HEH MHCTHTYLHMOHAIHH I10-
TEHLIMjal, CTUYE ce YTHCaK 1a je (yHKuuja npeaceqHuka PemyOnnke
KOHIIMIKPaHa HA HEKOH3UCTEHTAaH HAa4uH, jep MOCTOju Heckiaa u3mely
HajCHaXXHUjer MOryher MOJUTHYKOr JIETUTUMHUTETa U YCTaBHOT JeJI0-
Kpyra HaanexHoctH. [Ipeasubhame HemocpenHor nu3bdopa mo mpaBuUiLy
j€ MOTHBHCAaHO HaMEPOM YCTaBOTBOpLA Aa medy IpKaBe T0ACTH 3Ha-
YajHUjy YJIOTYy y TOJUTHYKOM KXHUBOTY. MelhyTuMm, mocMarpaHo y KOH-
tekcty CpbOuje He Baxku [luBepieoa (Maurice Duverger) noceribusa
TBpAHba Ja HUKO He mpeasulha Hermocpenan nu3dop meda apxase ga Ou
OH 0TBapao cajmoBe 1Beha, Beh na 6u genao.'

YMecTo CHaXKHe MONUTHYKE BIIACTH, MPEACECAHUK Perry6mu-
Ke je 3amo6mo MOryhHOCT ma BpIIM TPEBacXOIHO ,,MOpPATHH yTHIIA]
(magistrature morale).'"” Unnn ce na Takap eNmuiior HUje CayvajaH, jep
peunma Patka MapkoBuha, poOoBarme TyroroquIkHOj JOTMH O jeTHH-
CTBY BJIACTH M CKYTIITHHCKOM CUCTEMY CTBOPHIIO je TIpeipacye Ja u3-
BpIIIHA BIIACT MPEJICTaBIba OMACHOCT 110 JIEMOKPATCKE HHCTHUTYIIUjE, TE
j€ ycTraHoBa mpencenHuka Pemyonuke rpaljena y cTpaxy ga HE OKPHBH
JIEMOKPATCKO JIOCTOJaHCTBO CKYIIITHHE Kao jeJIMHOT Perpe3eHTa Ha-
ponHe cyBepeHOCTH.!”

3. Hagmoh BanmHCTHTYIIMOHATHIX (DaKTOpa
HaJl YCTaBHUM HOpMama

VYKOJIMKO Ca paBHU MHCAHUX YCTABHUX HOPMHU HCKOPAYMMO Y
cepy BHXOBOT peaTHOT KHBOTA, 3aKJ/bY4yjeMO J1a I0CaIallby Tapia-
MeHTapHy npakcy CpOuje obenexapa 3HauajaH packopak u3Mmehy muca-
HOT ¥ )KUBOT ycTaBa. Hanme, GpyHKIIMOHKUCAmHE CHCTEMa BIACTH JIAJIEKO
MamkC 3aBUCHU 01 YCTaBHUX PCHICHA, @ TOTOBO IHOTITYHO OJf BAHUHCTH-
TynuoHanHuX (akropa. O mpecyaHoT 3Ha4aja je OJHOC MPEACCIHUKA
W TapiaMeHTapHe BehunHe, anu He Tpeba 3aHeMapUTH HH MOJTUTHUYKY
KYJATYpY, YCTaBHY TpPaJUIH]y, cacTaB rmapiaMmeHTapHe BehunHe, npupo-

15 Maurice Duverger, Echec au roi, HaB. neno, ctp. 21.

16 Frangois Frison-Roche, Le “modele semi-présidentiel” comme instrument de la
transition en Europe post-communiste, Bruylant, Bruxelles 2005, ctp. 90.

17 Patxo Mapxkosuh, ,,OnroBopHoct npezaceannka Pemyonuke — npema ycrasuma Pe-
ny6mke Cpouje ox 1990. u 2006. ronune™, y 300pHUKY: /6a 6exa cpncke yemas-
nocmu (npupenwi: Anekcannap ®@upa, Parko Mapkosuh), Cpricka akagemuja
Hayka u ymetHocTH, [IpaBau daxynrert, beorpan, 2010, ctp. 32.
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Iy CTpaHa4Kor ¥ M300pHOT CUCTEMA, a TaKoh)e M TICUXOJIOIIKH MPOQHIT
BpIIMOLA TpeAceaHnYKe QyHKOuje. Jpyru 3akibydak, HEMHHOBHO
MPOM3JIa31 U3 MPETXOJHOT U OJHOCHU Ce€ Ha MopaxkaBajyhe HU3aK HHUBO
MpaBHE U MOMUTHYKE KynType y CpOuju 1 HepazyMeBambe HHCTHTYLINO-
HaJIHE JIOTHKe (PUHUX MeXaHW3aMa MapiaMeHTapu3Ma.

Beh mpu yBohemwy y xxuBot YcraBa o 2006. romuHe, no1ie
Cy /10 M3pakaja HeKe TeHJACHIIM]jE KOje Cy Yy CYIPOTHOCTH Ca OCHOBHUM
[IOCTYJIaTUMa CaBPEMEHOI KOHCTUTYLIMOHAJIM3Ma. YCTaBHHM 3aKOH 3a
cripoBoljerbe YcraBa Pemy6inke Cpouje'® npeaBuieo je npaBHE OCHOB
3a pens0op cBux cynuja (wiaH 7). Ha Taj HaunH AeBamBUpaH je jenaH o
CYIITHHCKHX €JIEMEeHaTa IPUHLUIIA BiIaJlaBUHE MIPaBa, CTATHOCT CYJICKe
(yHKIHje. 3a MPUPOILy OBOT pajia JOBOJHHO j€ MPHIOJATH jOII U TO JIa
je YcraBHU 3aKoH 3a crpoBoleme YcraBa mpensuzieo aa he ce uzbop
meda ap>kaBe IO HOBOM YCTaBy CMarpaTH HErOBHM IPBUM M300pOM
y KOHTEKCTY OrpaHHuema Opoja MaH/aTa Ha KOje MOXe OUTH n3adpaH
(unar 18). TakBO MHCTUTYNHOHAIHO pEIIeHe OWIO je MOTHBHCAHO
OYMIVIETHOM HaMEpOM Jia ce TajallmeM medy apxase o0e30ean mo-
ryliHOCT ocTBapuBama [jBa HOBa MpeaceiHHYKa MaHzpara. Ty moryh-
Hoct bopuc Taguh HMje nmpomycTro, ma ce HaKOH JIBa NPEICeIHUYKA
MaH1aTa, O]l KOjuX je jejaH OCTBapeH Ha OCHOBY Yctama of 1990. ro-
muHe, 2012. roguHe 1o Tpehu MmyT y3acTOIMHO KaHAHI0BaoO Ha U300pH-
Ma 3a meda apxase. [Ipemaa y ckinagy ca mucaHuM CJIOBOM YcCTaBa y
OBOM KOHKPETHOM CIIy4ajy, KaHIWAOBAKE jEIHOT JIMIa 3a 00aBJbambe
Tpeher y3zacTomHor mMaHnaTta npeaceqHuuke GYHKIHjEe HUje Y CKIATy
Ca YCTaBHHM MOpAJIOM M OCHOBHHM 3aXTEBHMa CaBPEMEHOI KOHCTH-
TYLHOHANN3MA KOjH [0YMBA HA HC|H OrpPaHHYCH-A BIIACTH. Wmajyhu y
BHJIy [IOCTOjakb¢ YCTABHOI KOHTHHYHTETA, KOjH noapasymena 1a je Ho-
BOJOHETH YCTaB JIOHET IO PEBU3MOHO] MPOLENYpPH KOjy je mpeasuhao
MIPETXOAHHU YCTaB, KA0 M YNHHCHHUILY /1A CYLITUHCKHUX pa3jinKa y OpraHu-
3aLlMj| BIaCTH HEMa, TaKaB I'eCT CE MOXKE TYMauuTH 1 Kao 3710ynoTrpeda
WHCTUTYLHOHAIHUX peIlemha Pagdl MEPCOHATN30Bakba MPEICEIHUUKE
¢dbyHKIH]C.

OBakaB NOJIUTHUYKH TecT, Oyayhu 1a HHje n3a3Bao 3HAYAjHUjU
OTIIOp y jaBHOM MY, Hamehe 3akibydak Ja je HEONXOAHO CHaKEHe
MpaBHE U MOJHUTUYKE KYATYpeE, KOja YMECTO JOCIOBHOT TyMauekka IH-
CaHOT CJIOBA yCTaBa IMoJipa3yMeBa MOIITOBAakE AyXa yCcTaBa M Hemuca-
HUX TIpaBWJia CaBPEMEHOI KOHCTHUTYIMOHAJIH3Ma. Pedjy, cMHcao mo-
CTOjama yCTaBa je OrpaHHYeH-¢ Ap>KaBHE BIAacTH, a Tpehe y3acromHo
KaHJM/IaBab€ CBEJOYH O HACTOjamby IMEPCOHAIN30Bamba MPeaCeIHNY-
ke (PyHKIHje, Ka0 M O CBEMPHCYTHOM YBEpEHY CPIICKHX MOIUTHYapa

18  YcraBHE 3aKkoH 3a crpoBoheme YcraBa Penyonuke Cpouje, Cryorcoenu enacHux
PC, 6p. 98/2006.
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0 MECHJAHCKO] YJIO3U KOjy UM je MCTOpHja JMOoJCIuIa. YCTaBHU MOpPa
Ou TpebaJo aa mojpasymMeBa CIpeMHOCT HOCHIIAIA ITOJIMTHYKE BJIACTH,
QI M CTpPaHAuKWX JIMAEpa KO KOjUX je IIMPOKO pPachpocTparmeHa
CBECT O HE3aMEHUBOCTH, JIa C€ HAKOH /[Ba M300pHA IUKITyca MOBYKY ca
CBOjHX TIO3HIIN]a.

Kana je peu o Bpuewy npeacennnuke gynkuuje, bopuc Ta-
auh je y cBom apyrom masngary (2007-2012), He3aBHCHO 0f MUCAHOT
cJI0Ba YcTaBa U MUMO CBOjUX OBiamiherma, HacTaBUO MPAKCY U3 IeBeie-
CETHX TOAMHA MPOIUIOra BeKa U Mpey3uMao Ha ceOe Boheme ApikaBHE
MOJIUTHKE, UAKO je To mocao Bmane. Y amOujeHTy motmyHe noapele-
HOCTH MapjaMeHTa W3BPILHOj BIACTH, MpeaceqHuk Pemyonuke je, Te-
»ehr OMHHITOTEHTHOCTH, HETPUKOCHOBEHO JIOMUHUPAO YCTABHUM CHC-
TemMoM. [IpokiaMoBaHO Hayesno MoeNe BIacT CBUX OBHUX roJuHa Oniia
je obnyHa aexopanyja YcTaBa HECIIPOBEICHA y MTPAKCH.

M360p TomucnaBa Hukonmha 3a mpencemnmka PemyOmuike
2012. ronuHe MOHEO je HOBHUHE y MOMUTHIKHU kuBoT Cpowmje. [Ipemma
je, moueB ox Cimobomgana MumomeBrha kao MPBOT TTOCTKOMYHHCTHYKOT
npencennuka PemyOnuke, Omno yoondajeHo nma med apikaBe 3aIpiku
JAAEPCKY TO3UIN]Y Y CBOjOj TOJTUTHYKO] cTpaHiy, TomucnaB Hwuko-
nuh je OICTymHO OX TaKBe IMpakce W TMOJHEO OCTaBKY Ha (YHKITH]Y
npencennnka Cpricke HarmpeaHe crpanke. OcuM mTo YcTaB mpensuha
3a0pany na npeacenHuk PerryOmmke He MOXke a 00aBiba APYTY jaBHY
(hyHKITH]Y, 0 KOjy Cy ce mpehamrmbu npeceHIIN OTITyIIaBai, Ono je
TO TECT BpedaH Maxmhe, Oymyhn aa je ped o mpecenany koju 6u Tpedaso
Jla cJieie TOTOmHM HocHonw oBe (yHKIH]je. [lakako, TakaB TecT je Tpe-
0ao J1a IoNpHHECE CHAKEY YCTaBHOT MOpaia U MOJUTHYKE KYITYpE,
jep jenMHO aKko je M3BaH CBAKOMHEBHHUX YCKOCTPAHAUYKHX TMOJUTHIKUX
nporieca, MpenceHuK PermyOmuke MoXe MOCTaTH UCTUHCKH CHMOOI
JPKaBHOT jeIITHCTBA U MOXKE TIPEY3ETH Ha ce0e yIory Mozieparopa Koju
JIOTIPUHOCH YPABHOTEKEHHY CHCTEMa BIIACTH.

Kosuko roj1 ce TeopHjcKU MOXKE TBPJIUTH U JPYKUH]je, paKca
notBplyje BeIMKy UCTHHY TIPEICTABHUYKE JIEMOKparuje: 0e3 MoJuTH4-
K€ CTpaHKe Hema HH peayHe monutudyke Mohu. ['ect ycraBHe Mopai-
Hoctn TomucnaBa Hukonmha 3mypaan XpoHWYapu MOTY Ha3BaTH Ha-
uBHOIINY KOjy HE Tpebda ciaenuTH, jep YcraB ojinKyje HeyckialeHocT
n3Mel)y HermocpemHOr MONUTHYKOT JISTUTUMHUTETAa KOJHUM PacIiofiake
med ApkaBe M HEroBE MHCTUTYIMOHAIIHE MOJUTHYKE MONM 3acHOBa-
HE Ha ycTaBHHMM oBnamhemuma. Tako je moryhe ma npeacemHuk, mTo
j€ M OJIJIMKOBAJIO HAIly CKOpallby MOJUTHYKY mpouuioct (rpe Huko-
suha), mocexe 3a BAHWHCTUTYIIMOHAJIHAM CPEJCTBMMA Ja OU YTHIIA0
Ha Bol)eme prKaBHE MOJUTUKE, cMaTpajyhu 1a My TO J103BOJbaBa HErOB
HETIOCPEHH MOJMUTHYKH JiernTuMuTeT. Kako ra Yeras gedunuie, med
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JIpKaBe je HeJIOBOJBHO jaka MHCTUTYIIM]A U JEIUHO IITO MY ITPEOCTaje je
Jla ce TOMe MOBUHYje W Ja npo0da, 3ao0miazehu Ycrag, 1a ocTBapyje
jadd yTHUIAj Ha MOJUTHYKE TOKOBE.

Unaxk, Tomucnas Hukonuh Huje ocrao nocienan ToM CBOM
H3BOPHOM OIIPEEbeiby. YMECTO Jla O4yBa CBOjy MOJUTHYKY HEyTpas-
HOCT, HaKOH paclHCUBamba IMPEBPEMEHUX MapiaMEHTapHUX H300pa
2016. roguHe, OH je, Ka0 W BHUIIE IyTa Ipe TOra, ,,0lpM3HYO' CBOja
CTpaHayKa MOJMTUYKA YBEpEHa U HECKPUBEHO moap:xkao CpIicKy Ha-
npeaHy cTpaHKy. Ha Taj HaYMH OCIOpWO je TPHUHIIUIHN]eTHOCT TecTa
HamymTama (QYHKIHje TPECEeTHUKA CBOje TOTUTHYKE CTpaHKE 3apa
HacTojama J1a Oy/ie mpeaceJHIK CBUX TpahaHa.

MebhyTum, ¥ OpyrH MpUMEPU U3 MOJUTHYKE TPaKce yKasyjy
Ha HEJOBOJHHO pa3BUjeHy MOIUTHUKY KynTypy y Cpouju. Kao wmiryc-
TpaLuja Moxke OUTH HaBEJEHO CKOpallllkhe UCKYCTBO KopHIlhema mpa-
Ba cycrnenszuBHor Bera. Hamme, Tomucnas Hukonuh je cBoje mpaso
CYCIICH3MBHOT B€Ta NpBU MyT ymnorpebuo y asrycty 2015. romune
Bpahajyhn HaponHoj CKyNIUTHHM Ha MOHOBHO OJJIYYHMBame€ 3aKOH O
MOCEOHUM YCIIOBHMa TIposiaje oapeheHHX HEemoKpeTHOCTH.!” YmecTo
Jla ce OBaj 3aKOH BPaTH Ha MOHOBHO pa3MaTpame U Ja MapiiaMeHTapuu
W3HOBa J00Mjy MOTYNHOCT Ja ce 0 BeMy H3jacHe, mpenceqHuk Brame
Anexcannmap Byunh je u3jaBuo ma ce o BpaheHOM 3aKOHY HapiIaMeHT
Hehe m3jammaBarn u na he Briana moByhn momMeHyTH 3aKOH W3 TIPO-
uexype. be3 o03upa Ha To 1mITO je Biraga mHMNIMpana JOHOMICHE BETH-
paHOT 3aKOHA, YCBajaeM MPEAIora HEeKOT 3aKoHa TO rmocraje akt Ha-
pOIHE CKYNIITHHE, a He Biazie koja Tama npemMa meMy HeMa arcoryTHO
HHKakBa oBiamrhema, Beh jennHo nMa ycTaBHY 00aBe3y 1ia ce TOBUHY|E
3aKOHY HaKOH H-ETOBOT CTYyIama Ha CHAry. Y OBOM CIIy4ajy, Y (a3u mo-
HOBHOT TJIacama O 3aKoHy, Brama Buie He MoXke TTOByhu CBOj mpe-
JIOT, jep TO BHUIIIE HHUje IpeIor 3akoHa. Ha oBaj HauMH JeBajiBUpaHa
je Hapomna ckymmTuHa ¥ HapylIeHO YCTaBOM IMTPOKIAMOBAHO HAYEI0
oJIeJIe BJIacTH, jep je Biaia noBpenusia ayrToHOMH]y HapiiaMeHTa Koja
MoJpa3yMeBa HEroBO JTUCKPEIIMOHO MIPaBO Ja C€ O BETHPAHOM 3aKOHY
W3HOBA M3jacHU WiM He. Jla pe3umupamo, ped je 0 HEyCTaBHOM IOHa-
mamy npejceanuka Binane Anekcanapa Byuuha koju je cBojuM recrom
npey3eo ayTOHOMHY HaJJIe)kKHOCT HapoaHe CKyNIITHHE Uy BEHO UMe
OITy4HoO A2 ce oHa Hehe M3HOBa M3jalImbaBaTH O BETUPAHOM 3aKOHY.
Tako je 3akOHOAAaBHA rpaHa BIACTH MOCTaNa IMOH Y pyKaMa HelpUKoC-
HOBEHOT IpeMujepa.

MelytnMm, yOp30 HAaKOH OBE HECITABHE SITHU30/IC Y TTOIUTHIKOM
*kuBoTy CpOHje, y jelTHOj CIMYHO] CUTYallHjH, IPEACEIHUK PemyOmmke

19 TIIpemor 3akoHa 0 MOCEOHUM yCIOBUMA TMPOIaje oapel)eHUX HeMOKPEeTHOCTH, VH-
TepHeT:  http://www.parlament.gov.rs/upload/archive/files/lat/pdf/predlozi_zako
na/1825-15%201at.pdf, 29/03/2017
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HHj€ HCKOPUCTHO CBOj€ TMPaBO CYCIIEH3UBHOT BeTa, Beh ce HAaKOH JIOHO-
IIema yKasa o mporaierhy 3akoHa 0 03aKomemby 00jekara,’’) micMom
obparno Munuctpy rpaheBunapcTBa, caoOpahaja u nHppacTpykType
HaBojehu na W3pakaBa CyMiby Y YCTABHOCT IMOjEAMHHMX 3aKOHCKHX
onpenou. Hanme, y ToM nmucmy npefceqHuk PemyOnnke H3HOCH Heke
JMJIeMe y Be3W ca yCTaBHOIINY, MOTKpEN/beHe KOHKPETHUM MOBpe/a-
Ma YcraBa PenyOnuke CpOuje. Anoctpodupa ce 1a cy 3aKOHOM 0 03a-
KOHCHY O00jeKTa HapylleHa yCTaBHA Hadesa BiaJaBUHE MpaBa M CO-
nyjanHe mpasie, noBpeheHa 3abpaHa TUCKPUMHHAI]E 110 OUIO KOM
OHOBY, @ HAPOYUTO UMOBHOT CTaba, IITO O JIOBEJIO JI0 HEPAaBHOMPAB-
HoctH rpahana. [IpenceHUK CBOje HEymarame BeTa rnpasjia KparkohoM
BpEMEHa KOje je UMao 3a MPOICHY YCTaBHOCTH M KEJbOM Jia OJUIYKY O
YCTaBHOCTH 3aKOHA MPENYCTHM YCTaBHOM Cyny. Y OBAaKBOj CHTYAIHjH,
YMECTO MOTIYHO CYBHIIHOT MHCMA, jEJUHO IITO je OMIO MpUMEpPEHO
je na npencenHuk PemyOnmuke MOKpeHe MOCTYNaK OLEHE yCTaBHOCTH
3aKOHa MpeJi YCTaBHUM CYJIOM.

OBH npuMepH cBeoye 0 c1aboM MO3HABabY 3Hauaja i CMHUC-
Jla peACEIHUKOBOT IpaBa CyCIIEH3UBHOT BeTa. To peoBHO oBnamhemne
meda npxxaBe Tpeba a JONpUHECE OAp)KaBamy OallaHca Y CHUCTe-
My BiacTH, Oynyhu na CYCTICH3MBHH BETO MOKE OWTH KOPEKTHB paja
napiaMeHTa U BIaje, KO]a uHUIYpa Hajehu Opoj MOHETHX 3aKOHA.
MebhyTtum, y nonautuukoj npakcu CpOuje kopumheme 0BOr pelOBHOT
ycTaBHOT OBJamhema OUUIIIeIHO ¢€ cMaTpa HENOKEJbHUM MOJIUTHY-
KHM I'€CTOM KOjUM C€ HEeMOTPeOHO ONCTpyHpa 3aKOHOAABHHU MOCTYIIAK
1 OMeTa CpoBoljere BiIagMHE MOTUTHKE.

Ckoparrmba TOUTHYKA Tpakca CBEJOYH W O 3JIOYIOTpeOHn
mpaBa auconytuje. Harve, HakoH mapiaMeHTapHUX H300pa OpKaHUX
2014. ronuHe CTBOpEHA je cTaOMiIHA MapiiaMeHTapHa BehnHa kojom je
nomuHUpana Cpricka HarpeIHa CTpaHKa dija je n300pHa JIHCTa OCBOjH-
na 158 mocmanwka. Brnagwny BehuHy umHWIIAa je joml W KoaJHIHja
okyrbeHa oko Cormjanmuctuuke naptaje Cpouje xoja je Ha n3dbopruma
ocBojuna 44 mannara. [Ipemna je mapiamentapaa sehuna Ova moMu-
HaHTHa W cTtabuiHa, Biana je, mpouemwyjyhu aa je morogaH MOIHTHY-
KM TPEeHyTakK, MpemjioKuiia paclyliTame NapiaMeHTa HaKOH HEeIyHe
nBe rogrHe MaHara. [lpeacemnuk PemyOnuke je mpuxBaTHO Tpemior
Brnage, pacnyctino mapiaMeHT W 10 TPEBPEMEHUX M30opa JOoIuIo je
24. anpuia 2016. roguae. Vimajyhu y Buly 1a H3y3€B YCKOCTPaHAYKHX
MTOMIUTHYKKUX UHTepeca Bianajyhe Cprcke HampenHe CTpaHKe U BeHOT
CTpeMJbema a 00e30e/I HOBM YeTBOPOTOIUINIE-H MaHAAT BJajie, HUje
OWMIIO IPYTOT OMpPaBIAHOT Pasiiora 3a PaclyIITamke MmapiaMeHTa, MOXKe
ce 3aKJBYYHTH Ja je MPaBo AMCONYIHje, TpeM/a y CKIaay ca YCTaBoM,

20 3axoH 0 o3aKomemy objekara, Cyorcbenu eracuux PC, 6p. 96/2015.
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HEpAaIOHAIHO W HEJIETUTUMHO KopuinheHo. [IpuMapHU MONUTHYKA
WHTEpEC CTA0MITHOCTH U TPajHOCTH BJIaJIe 3aMEHEH j€ BEITauKUM ITpe-
KHJIakeM Bel 3aImoueTux MoJMTHUKKUX Tpolieca paau Bohema u300pHe
KaMIlakbe U OCHAXKHMBamba MO3MIMje Biaaajyhe MOIUTHYKE CTPaHKE Y
OHpauKkoM Telry.

HamocneTky, cama 4MmeHHUIA Ja je JUAEPCTBO IpeMujepa
Anekcannpa Byumnha Han momuHHpajyhoM TOMHTHYKOM CTPAHKOM Y
MOTIIYHOCTH TPeo0pa3mwiio HauyWMH (PYHKIMOHUCAma MapiaMeHTapH-
3Ma, CBEJIOYH O MIPUMATy BAHWHCTUTYIIMOHAIHUX (DaKTOpa M O F(bUXOBO)]
neTepMuHAITYNOj YII031 Kajia je ped 0 HauuHy OCTBapHBama CHCTEMa
Bnactu. [loGena npemujepa Anexcannpa Byuwnha Ha npenceqHrmakuM
n3bopuma 2017. ronHe U3HOBA HArOBEIITaBa MPEMEIITARkE TeKHINTA
Mohu 1 HacTaBak Ipolieca Mpe3u/ICHIIN]aTN30Bakha MapiIaMeHTApH3Ma,
aJIi OBOTa ITyTa y JIUKY mieda JpikaBe.

4. Kannenapujcku napjaaMeHTapu3aM Uiu
MOJYTIPEICETHUYKHI CUCTEM Kao Moryhe anTepHaTHBe

Hocanamme nckyctso Cpouje ca mapiaMeHTapru3MOM yCTa-
HOoBJbeHUM 2006. ToguHE HEABOCMHUCIICHO YKa3yje Ha HEKOH3UCTCHT-
HOCT Y YCTaBHOM MOJeNMpamky WHCTHTYyNH]je meda apxase. [Ipencen-
HUK PeryOnmke je 3aMHIIJBEH Kao MOIEpaTropHa, apOUTpakHa BIAcT
Koja Tpeba nma yckialyyje paa mapiamMeHTa U BIaJe Y CUTyalHjaMa mHH-
X0BoOT cyko0a. MelhyTtum, MuHYyIa OIUTHYKA TIpakca yKa3yje Ha To Jia
npeaceHuK PeryOnnke HUKaia HUje y IPaBoM CMHCITY T€ Peud OCTBa-

pHUBA0 Ty CBOJY YJIOTY.

Otyna, mpBO MUTamkE Koje ce JormyHo Hamehe kaza je ped o
YCTaBHOM MOJEIHPay HHCTUTYLIHjE meda pKaBe je KaKo KOpUrona-
TH MHCTUTYLIMOHAJIHA PelIeka Aa OU ce yCTaHOBHO UCTUHCKH OanaHc y
cucTeMy BiacTu. Jep, TajHa BaJbaHOT (DYHKLIMOHUCAa CBAKOT CUCTEMa
MoZieTie BJIACTH j€ Y MpOHANaXewy MarudHe Gopmyse paBHOTEKE U3-
Mely JeruciaaTuBe U er3eKyTUBE.

Ja mu 6m u3bop meda apkaBe of CTpaHE MapiaMeHTa JO-
MIPUHEO HMCIPaBJhathy aHOMAIMje y CHCTEMY BIIACTH U BOJIMO Ka CTBa-
pamy m3baraHcHpaHUjer cUcTeMa BiacTh’? Buie paszmora He wue y
NpUIIOr TakBOM pererby.?!) Kanrenapceka BaprjaHTa mapiaMeHTapu3-
Ma TPE/ICTaBba YHEKOJIMKO HEa/ICKBATHUJU WHCTUTYIIMOHAITHU MOJIC.
OBaj 00NMUK MapiraMeHTapu3Ma TPaXXH pa3BUjeHy MOJUTHUYKY KYITYpY

21 [pyraumje cranoBumre u3nocu npod. ap Patko Mapkosuh. Bunern: Patko Map-
xoBuh, ,,Ka 6ynyhem ycraBy Cpbuje, IHorumuxa, 09. jya 2017. ronune, ctp. 4.
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W cTabuiHy napiaMeHTapHy Behuny. HecTaOMIHIM ONIUTHYKAM MTPH-
JIMKaMa HYje MOTo/IHa JOMHUHAIU]a HIjeJHOT YCTaBHOT YNHHOIIA, T1a HH
Ipe/ICeTHUKA BIIAJIE.

VY CpOuju He MOCTOjU MOTUTHYKA KYJITypa Koja MoApa3zyMeBa
JIeJbeIbe MOTUTHYKE BacTh. CBaKM M300pHHU LUKITYC je 6op0a 3a arico-
JyTHY TOIUTHUYKY Moh, a ykonmko TakBe MohW HeMma, OHIa MOCTOjH
TEXKIba 32 BEHUM arcollyTH3oBameM. OBy KOHCTATalyjy Ha HajOOJbU
HauuH NOTBphyje m3jaBa mpemmjepa Anekcanapa Byuuha koju je mo-
BOJIOM OJIprKaBama IMpenceHnIKuM u3dopa 2017. roguHe m3jaBHoO na
HE JKeNTM JIa OCTaHe Ha MecTy TpeiceaHnka Bmane ykommko mobenn
OTIO3MITMOHN KaHIUIAT, jep HE KU MpeAceIHuKa Koju OH ,,cCBaKoTa
JlaHa HENITO 3BOIla0, MMAo CBa MpaBa M HUKakBe oOamese.?? [Ipemma
yCTaBHA pelIema medy IpikKaBe Mpykajy HCKIbYIHBO MPOTOKOJIApHA U
apOuTpakHa oBiamhema, YaKk ¥ y TaKBOj CUTyalHju 1mo0eaa Omo3HIIn-
OHOT KaHJIUJIaTa je HelIPUXBATIbHBa, Majia OH CYIITHUHCKH HE O MOTao
Jla yTU4e Ha BIAJMHY MOJTHTUKY. TakaB MOJIUTHUYKU PE30H je€ U MOTH-
Bucao Anekcanapa Byunha na ce ca mosunmje epeKTHBHOT HOCHOIA
er3eKyTHBe, KaHauayje 3a GyHKIHUjy npeaceanuka Pemybnuke, xoja je
MPEeCTHKHA U HOCH 3Ha4ajHy CUMOOIMYKY MON y MOJTUTHYKOM >KHUBOTY,
QM je UCKJbYYHMBO MPOTOKOJIAPHOT KapakTepa.

300r HerocTojama IMOJUTHYKE KYJITYpe Koja MOJeNy BIACTH
JIO’KMBJbABA KAa0 PACIONENy OJTOBOPHOCTH M OCHOBHH 3aXTEB CaBpe-
MEHOT KOHCTUTYIIMOHAJIU3Ma, YCTAaBOM HpenBul)eH cucTeM BIacTH Ou
Tpebaso aa Oyze 3aCHOBaH HA HCTUHCKO] PAaBHOTEKHU m3Mel)y Buie mo-
JUTUYKUAX UHCTHTYIH]jA, IPH YeMY Ta paBHOTEKa HE Ou cMena OuTH
JIaKO HAPYIJbHBA.

[Ipencennuka PemyOnrke Tpeba yUnHUTH a/IeKBaTHUM pHBa-
JIOM BIIaJM, a TO je Moryhe caMo YKOJHMKO je OH u3abpaH Oji CTpaHe
rpahana. [Ipema Tome, HaunH u30opa meda apxkaBe He OM Tpebdaso
Memari. Bramy Ou, y3 odyBame BeHe MOJUTHYKE OJITOBOPHOCTH TIpE
MapJIaMeHToM, Tpebaso uBpiihe Be3aTd y PyHKIIMOHATHOM CMHCIY 3a
meda apxkase. M3BpiiHy BiacT Ou, pemMa (ppaHIlyCKOM MOJIYIPEeace-
HUYKOM MOJIEITy, Tpebasio mojeauTy u3Mely meda apkaBe W BIaje,
Y Ha Ta] HAYWH OW JIBe aMOUIIHje Omie CympoTCTaB/bEHE jeTHA IPYTOj
mTO OW JOHEKJIE CIpevaBaio Win 0ap 3Ha9ajHO OTEKaBaJIO TIPE3UICH-
Mjanu3anujy nonutuuke mnpaxce.”? EdexTuBHa pacrmojena W3BpIIHE
BJIACTH HEMHHOBHO JOTIPUHOCH pa3BHjamby JyXa TOJCPAHIIN]C U YMH-

22 A.Byuuh, Hehy npeoceonuxa xoju he cmanno oa 36oya, Uateper, http://www.b92.
net/info/vesti/index.php?yyyy=2016&mm=11&dd=30&nav_category=11&nav_
id=1204948, 29/03/2017

23 Bupneru: [lapxo Cumosuh, ,JIHCTUTYIIHMOHATHE MPETIOCTaBKe YCKiahuBama
YCTaBHOIIPABHOT M PEAHOT TOJIoXkaja npeaceanuka Pemyonuke Cpouje’, HbII —
JKypnan 3a kpumunanucmuxy u npaso, 6p. 1/2013, ctp. 21-22.
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pUBamby MOJUTUYKE OCTpamieHOCTH, jep KoxabuTaruja npunyhyje mo-
JUTHYKE CyMapHUKE Jia poHaa3e KoMrpomuce. Yak u y cutyanuju y
K0jOj ¢y mied) aprKaBe U MPEACCTHHUK BIIaJIC U3 UCTE MOJUTHYKE CTPaH-
Ke, 3Hauaj CTpaHauke Xujepapxuje He Mopa Ja Oyle NMPEeCciuKaH U Ha
OIIHOCE Y OKBHPY €r3eKyTHBe, jep 00e oJf OBUX ABEjy QYHKIH]ja Aajy
peaNHy HHCTUTYIIMOHATHY TOJIUTUYKY MOR.

Hanmocnerky, ako ce yommre mnocraBjba auiiemMa usMely
JIBE OIIIMje, Mpeacka Ha MOCPEIHU M300p WM 3aJp)KaBarmba HEro-
cpenHor u30opa npenceqHuka PemyOnuke, aanu y3 CHaKemhe HETOBHX
opnamhema, Tpeda IPUXBATUTH OBY JPYTY, jep MOJUTUYKUAM KHBOTOM
CpOuje He Tpeba qa TOMUHUPA jelaH YCTaBHU OpTaH.
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Darko Simovic

PRESIDENTIALIZATION OF THE SERBIAN
PARLIAMENTARIANISM (2006-2016)

Resume

2006 Constitution of Serbia did not introduce significant novelties
in the area of horizontal organization of powers. Parliamentarian-
ism from 1990 was additionally rationalized, however political
practice showed that its major shortcomings were not eliminated
with the new Constitution. The system of powers is still suscep-
tible to presidentialization, and its functioning in practice first and
foremost depends on non-institutional factors. Presidentialization
of politics involves the transference of focus from collective, party
system politics to a model of individualized, leadership of politics.
Aside from that, Serbia is characterized by a particularly low level
of legal and political culture and lack of understanding of institu-
tional logic of the fine mechanisms of parliamentarianism.

The major weakness of the horizontal organization of powers in
Serbia is the inconsistency in the constitutional modeling of the
position of the Chief of State. The President is envisioned as a mod-
eratorial, arbitrative power that should be harmonizing the work
of the parliament and the government. However, past political
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practice dictates that the President of the Republic has never in the
true sense of the word effectuated such a role because there exists
discord between direct political legitimacy and the competences
which are at his disposal. There are two possible solutions avail-
able as possible corrections to the existing system of powers. On
the one hand, it is possible to foresee a German variance of parlia-
mentarianism where the Chief of State would be elected in Parlia-
ment. On the other hand, the idea of transforming the rationalized
parliamentarianism in Serbia into a semipresidentialism. Those are
the possible ways of harmonizing the manner of electing the Chief
of State and the scope of his competencies.

Key words: The Constitution of Serbia, Chief of State, Executive
power, parliamentarism, semi-presidentialism, presidentialism

*
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VCTABHU ITPUHIUITN
N3BOPHOI' CUCTEMA”

YK 342.4(497.11)“2006:342.8

OpuruHaIHU HAYYHH pajl

Maja Hactuh
[IpaBHu daxynret, YauBep3utet y Humry

CaxeTacxk

V TpeHyTKy KaJia je Hall YCTaB HaBPIIMO JEIICHH]Y CBOj€ PIMEHE,
a monasehn o7 3HaYaja U hyHKIHje M300pa y CaBPEMEHUM JEMOK-
partijama, Hamepa Ha je Jia aHATM3UPaMO YCTaBHE NPUHIAIE H3-
OopHor cuctema. To Cy: TIPUHIIAT OTIITEr MpaBa IIaca, TPUHITAT
je/IHAKOT TpaBa Iiaca, MPHHLT TajHOT TNacamba, NPHHII Heroc-
peaHor rinacama U IpUHIKIT CJIO60)1HOF I1acama. HaBe)leHI/I npu-
HIIUIA KCTOBPEMEHO TIPE/ICTABIbA]Y 3aj€/IHIYKE HMEHUTEIhE CBAKOT
1300pHOT CHCTEMa U TIPEMO3HATH CY Ka0 CACTABHH JIE0 EBPOIICKOT
u30opHor Hacreha. MelyyTnM, muX0Ba CalpKiHA Y TPOTEKIOM
nepuofy Ouna je momnoxkHa npoMeHama. Ca eBONYIMjOM JIYIIT-
Ba, PaBa M TOIMTHKE, CAIPKUHA OBUX HAYENA je MPOMEHCHA U
00TMKOBAHA TpeMa CajlalllbiM TpriKaMa. HaseeHu mpuHIimm
M300PHOT CHCTEMa PA3BHja Cy ¢e U OOMMKOBAHH Cy Y H300PHO]
TIpakch TOKOM MPETXOfHHX JeceT roxuHa. YcraB Cpbuje He of-
pebhyje T u300pHOr cHCTEMa, Al MMILTHIATE OMpEesbyje ce 3a
TPOMOPIMOHATHN M300PHU CHCTEM, KOju je JeTabHuje paspaljen
1300pHUM 3aK0HOM. TM IOBOJIOM IpuMehyjemo U jenan mapajiokc:
napiaMeHTapHu W300pH 1 JIECET TOJMHA HAKOH JIOHOIICHA YCTa-
B4, CIPOBOJIE 110 M300PHOM 3aKOHY KOjH je JIOHET IIECT TOMHA Tpe
ycBajama Yerapa. Mako je 0Baj 3aKoH BHIIE IyTa MEHaH, HEroBa
TIETIOBUTA PEBH3Hja H30CTANA j¢ HAKOH JIOHOIICH:A HAjBHIIET MPaB-
Hor akTa. [TokesbHO je MOHONIEHE jeTMHCTBEHOT H30OPHOT 3aKOHa,
KojuM Ou Owim perymicanu cBH u300pH, unme 0u ce o0e30enua
KOH3MCTEHTOCT CTIPOBONema W300pa 1 jeNMHCTBEHA MMILTEMEHTa-
IIHja 3aK0HA Y BE3H ca W300puMa.

Kibyune peun: ycras, m300pu, H300pHI CHCTEM, N300PHH 3aKO0H,
Cpbuja

*  Pan je pe3yarar HCTpaxuBama Ha IpojekTy Op. 179046 MunncrapcTsa npocsere,

HayKe ¥ TEXHOJIOIIKOT pa3Boja
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1. YcraBHU OKBHp U300PHOT cUCTEMaA

VYcraB Pemryonuke CpOuje, ycBojeH Ha pedepeHayMy omprka-
HOM 28. 1 29. okToOpa 2006. roguHe, a mpormianieH Ha cexaunu Hapo-
JTHE CKYTIITHHE 8. HOBEMOpa NCTE TOIWHE, HETAaBHO j€ HABPIIIHUO IeCET
TOIHA CBOje KOHTHHYHpaHe MpuMeHe. /la i je pecet romuHa MHOTO
WM MaJio y KUBOTY jeTHOT ycTaBa? YKOJIHKO ,,KHBOTHH BeK* YcTa-
Ba CpOuje yrmopemuMo ca PeIeBaHTHUM €BPOIICKUM yCTaBUMA, ITOITYT
YcraBa @pannycke V Pemyomuke (1958), OcHoBHOT 3akoHa Hemauke
(1949), Ycrasa Utanmje (1948), moxxemo pehu aa je To Tek jeqaH pema-
THUBHO KpaTak Mepuoj mpuMeHe ycraBa. MehyTuMm, ako mMaMo y BUAY
Jla je MpeTXomHu ycTaB, YcTaB Pemyommke Cpouje (1990) 6mo Ha cHa3H
16 ronuHa, ¥ aKo MOCMaTpaMo MPOCEUaH BEK CPIICKHUX yCTaBa, JACTeHH]a
npuMeHe rmocrojeher ycrara Huje HIMaIo 3aHeMapsbnuBa. [locebHo, ako
MMaMoO y BHIY y KakBOj aTMoc(epH je YcTaB JTOHET: ¥ OJICYCTBY jaBHE
pacripaBe ¥ BEJTMKOM Op3WHOM, a TIOTBpheH Ha pedepeHIyMy, KOju ce
onpkaBao aBa gana. Ho, HMje Ham HaMmepa aa ce Bpahamo Ha Taj, HE
TaKO CBETIIM TPEHYTaK YCTaBHOCTH, HUTH Ja OCTIOpaBaMo Ha OHIIO KOjU
Ha4YMH JISTUTHMHUTET Bakeher, Beh ma ykaxkemo ma je YcraB ycreo aa
ce OTprHe Of He Tako cpehHuX moderaka u 1a ce KOHUTHYHUPAHO TIPH-
MEYyje JeCeT roauHa.

Caja, JelieHUjy KacHHje MOCMAaTpaMo Kako je YCTaBOM IIO-
CTaBJbCH U300PHU CHCTEM, KOjU CY OCHOBHHU IPHHIUIIN YCTaBHOT CUC-
TeMa, LITa je BUXO0BA CaIp)KMHA U KaKO C€ OCTBAPY]jy Y Mpakcu. Y ToMm
CMHCITY, Hajipe hie OUTH pedn 0 TOME IITa je U30OPHHU CHCTEM U y YeMY
j€ BEroB 3Hayaj.

1.1. U360pHnu cucmem: nojam u 3navaj

Wmajyhn y Buay 3Hauaj u GyHKIUjy u3bopa y caBpeMeHO]
JIEMOKPATH]jU, HEOIIXOHO j€ Jia n300pHa TaKMUYCHa Oy1y OpraHu30Ba-
Ha nipeMa ojpehennm npuanmnuMa. [Tyrem uzdopa omoryhena je mo-
JUTHYKA APTUIMTIAIN]ja CBUX Tpa)aHa, Kao HoCHIIala CyBEpeHOCTH, a
n300pH THME T0CTajy ,,MeXaHu3aM Koju oMoryhasa jia ce HHTETpHIILY
CBY MHUBH/yaTHU U300pH OMpaya y 3ajeIHIUKY OJJTyKY YHTaBE 3aje/l-
auie." McroBpeMeHo, GpyHKIMOHHUCAE OBOT ,,MeXaHU3Ma™ Mpe/IcTa-
BJbA WHAMKATOP JIEMOKpAaTHje W MEpUJIo cTabuiaHOCTH cucrema. W3-

1 Byuwuna Bacosuh, Bnagumup loatu, X300pu u uzéopru cucmemu, UIBH Ilentap,
Pagnnuka mwrammna, beorpax, 1993, ctp. 197.
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OOpHH CHCTEM je ,,0CHOBHHU €JIEMEHT MpPEACTaBHUYKE JeMOKparuje
,,/I300pHU cHcTeMH He camo Jia Cy HajMaHWIYJIATUBHUJH UHCTPYMEHT
MoJMTHKE, Beh 1 00IMKyjy cTpaHauku CUCTEM M yTHYY Ha ofipehuBame
npencraBuumrasa. To je ,,HajMohHHja MONyra KOHCTUTYIIHOHATHOT
MHKCHEPUHTa HAPOUUTO y MOACIHEHUM JAPYIITBUMA, OHOCHO HajMOh-
HHj€ CPE/ICTBO Y OOIMKOBalY MOJUTHYKOT cucTema‘ ™. M300pHu cucTe-
MU HCTOBPEMEHO Cy U KaMmepe H mpojekTopu, nozaceha J{usepike”: onn
PETUCTPYjy CIHKE KOje Cy JIeJoM camu Kpeupaiu. M300pHu cuctemu
Cy, METaOPUIKH PEUYCHO, ,,IPa(OBHU KOjJH JPKE TOUKOBE IEMOKpaTHje
u omoryhaBajy UM Jia mpaBUIIHO (GyHKIHOHHMIITY "

W360panm npaBunnma oOyxBaheHu cy M300pHO MpaBo, H3-
OopHe jenuHuue, n30opHe GopMyre, HaYMH Iacama, U300pHa mpa-
Baa. CBU OBHM €IEMEHTH Y3€TH 3ajelHO 4YMHE mopenak mehycoOHo
MOBE3aHUX JeJOBa jefHE LEJIMHE, IITO U30opuMa Jaje ,,CUCTEeMCKU
kapaktep.” M300pHH CHCTEM je CACTABHHU JI€0 YCTABHOT U MOJUTHYKOT
CHCTEMa CBaKe JIeMOKparcke jpiase. Ilor I/I360pHI/IM CHCTEMOM 101~
pa3ymeBaMmo ,,CKyII IpaBuiia Koja CprKTyI/Ipa]y KaKo ce Iaca Ha u300-
pHMa 1 KaKo Ce TH [IaCOBH npetBapajy y mecra y napaamenty®. Mako
je TpeTBapame IJ1acoBa y MaHare CyIlTHHA U300pHOT cucTeMa, Tpeda
UMaTH y BUIy WHpYy nepcnektusy. [Ipema mupem cxBaramy, H300pHU
cucTeM o0yxBara CBE IUTO c€ THYe M300PHOT Ipoleca, oJ U300pHOT
npaBa /10 opranusaiuje u3bopa.” M360opHu cuctem o0yxBara mpaBiia
KojuMa ce ozpel)yje ymora pasnmuuuTHX cyOjekara-ydecHUKa u300pHOT
nporeca: Oupayda, KaHAWAATa, TOJIMTHYKUX cyOjekara, oapelyje mrxoB
MeljycoOHM OZIHOC IOYEB O] pacluCHBama U300pa /10 Bepudukammje
MpeAcTaBHUYKUX MaHAaTa, yKJby4dyjyhu opranusanujy n3dopa u pemia-
Bame M300pHUX criopoBa. MMajyhu y Buay 3Ha4aj n3bopa, yoOuuajeHo

2 Arend Lijphart, Electoral Systems and Party Systems: a study of twenty seven de-
mocracies 1945—1990, Oxford University Press, Oxford, 1995, ctp. 1.

3 'Bosanu Capropu, Ynopeonu ycmaenu uHdicerepute: Cmpykmype, no0Cmuyaju u
ucxoou, Gunun Bummuh, beorpan, 2003, ctp. 14.

4  Byuwmna Bacosuh, Caspemene oemoxpamuje, Tom 1, Ciayxbenn mmacHuk, beo-
rpaz, 2006, ctp. 106.

5 Maurice Duverger, [Institutions politiques et droit constitutionnel, Presses
universitaires de France, Paris, 1984, ctp. 34.

6 David Farrell, Electoral systems: A Comparative Introduction, Palgrave,
Macmillan, 2011, ctp. 2.

7  Munan JoBanosuh, M360pnu cucmemu: usbopu y Cpouju 1990-1996, NUncturyt
3a nonuTHuke ctyauje, CmyxOenu macHuk, beorpazn, 1997, ctp. 18.

8  Michael Gallagher, Paul Mitchell, The Politics of Electoral System, Oxford
University Press, 2008, ctp. 5.

9  Munasn JoBanoBuh, M360pHu cucmemu nocmxomyHucmuuxux opoicasa, Ciry>xOeHr
nuct CLI, dakynrer noautuukux Hayka, beorpaz, 2004, ctp. 20.
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je Ja ce ycTaBoM Kao HajBUIIMM TNpPAaBHUM aKTOM YTBpYjy OCHOBHH
MPUHIMIN U300pHOT cucTema. TuMe ce cripeyaBa Win 6apeM oTexaBa
BUXOBa YecTa nmpomMeHa. OBakaB MPUCTYI je TIPUMEHCH U Y BakeheM
YcraBy Penyonuke Cpouje.

Y KOHTEKCTY U300PHOT CHCTEMa PEJICBAHTHO j& BHUILE YCTaB-
HUX ofpeadu. Ycras, Hajupe, y Wi. 2 yTBphyje 1a CyBepeHOCT MOTHYE
ox rpabhana koju je Bpie pedepeHayMOM, HAPOJHOM HHULM]aTHBOM H
MIPEKO CBOjUX CI000IHO M3a0paHUX MpeAcTaBHUKA. Hujeman apikas-
HU Opras, MOJMTUYKa OpTaHU3alyja, rpyrna Wil NOojeAnHAll HE MOXe
MIPUCBOJUTH CYBEPEHOCT Off rpaljaHa, HUTH YCIOCTaBUTH BJIACT MHUMO
c1000HO U3pakeHe BoJbe rpahana. BrnamaBuHa mpaBa, Ka0 OCHOBHA
IpeTnocTaBKa YcraBa, OCTBapyje ce CI00O0AHUM U HEMOCPEIHUM U300-
pUMa, YCTaBHUM jeMCTBUMA JbYICKMX U MAabHHCKHX IPaBa, MOJEIOM
BJIACTH, HE3aBUCHOM CY/ICKOM Biamiily ¥ MOBHHOBAaWKEM YCTaBy M 3a-
KOHY.

N360pHO MpaBo, Ka0 OCHOBHO MOJHUTHYKO TPABO, CAAPIKAHO
jey npyrom Jieny Yerama, y OKBHPY Katayora JbyJICKHX MpaBa u clio0o-
na. CBaku TyHOJIETaH, ITOCIOBHO CITOCO0aH MpkaBjhaHWUH PemyOnmke
Cpbwuje mma mipaBo na Oupa u ga Oyme ompan. M300pHO mMpaso je omimre
1 jeHaKo, n300pH cy cI000IHN M HEIIOCPEIHH, a TIacame je TajHO U
nmaHO. M300pHO MpaBo y»KUBa MPaBHY 3allTUTY Y CKIIaJy ca 3aKOHOM
(am. 52 YcraBa Cp6wuje). Jlakie, ka0 OCHOBHE MPUHITUATIC H30OPHOT CHC-
teMa YctaB CpOwuje mpernosnaje cieache: MpuHITUTT OMIITET MpaBa Iia-
ca, IPUHIIMIT jeTHAKOT MpaBa Tiiaca, MPUHIIMIT TajHOT Iacama, MPHH-
IIUTT HETIOCPEHOT TIacama M MPHHITKIT CIIO0O0/HOT TIIacama.

[MpuHIMn ommiTer mpasa raca JaHac NPEICTaB/ba KIbYYHH
CJIEMEHT CaBPEMEHHX JIEMOKpaTHja W WUMa CBOjCTBO ,,YHHUBEp3allHE
nuBUIH3amjcke Tekopuue 'Y, CaBpeMeHO 3HA4YeHe OBOT MPUHIIHIIA
MoZIpa3yMeBa Jla ce MpaBo Illaca HE MOXKE OTPAHUYHUTH HEPasyMHHUM
yCJIOBHMa, Kao IITO Cy paca, 1oJl, je3HK, Bepa, STHUYKO MOPEKIIO, TTOJH-
TUYKa TPUIIAJHOCT, TIMCMEHOCT, IMOBHHCKHU cTaTyc. MehyTum, dupad-
KO TPaBO MOXKE OMTH YCIIOBJBCHO JPKaBJbaHCTBOM, NPEOUBAIIHIITEM,
MOCIIOBHOM criocoOHommhy u crtapocHOM a00u. OBa orpaHuyema Ccy
»pa3yMHa ¥ HE YTHUy Ha YHHBEP3aJIHOCT OMpAyKuX MpaBa, MOLITO
00e30el)yjy HCTHHCKO M ayTeHTHYHO y4eCTBOBamke rpaljaHa y moJuTid-
KOM KHBOTY !V,

10 3naruja Bykuh Bemosuh, Oczedu o nornumuurxom npeocmasnuwmey u uzbopuma,
[paBuu dakynret, beorpaz, 1995, ctp. 90.

11 Evgeni Tanchev, “International and FEuropean legal standards concerining
principles of democratic elections”, y moHorpaduju: European Standrads of
Electoral Law in Conteporary Constitutionalism, Council of Europe Publishing
2005, cTp. 19.
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VYera CpOuje npeno3Haje MmyHOJIETCTBO, TOCIOBHY CIIOCO0-
HOCT W JP)KaBJbaHCTBO Kao YCIOBE CTHIama Oupaykor npasa. Kpu-
BUYHA OCY/la HHUje pa3jior JIMIICHkha OMpadkor mpasa, JIOK je nmpeduBa-
JIMIITE MPENO3HATO Ka0 YCIIOB CTHIIaha U300PHOT MpaBa y M300pHOM
3aKoHOJaBCcTBY. HoBUHA je, ma cxoqHO 3aKkOHY O jeMHCTBEHOM OH-
pavkoM CrUcKy'? Oupau Mo)ke OUTH yIUCaH MpemMa MecTy OOpaBHILITA
(an. 6). OcuM Tora, JOHOLICHEM HABEJCHOT 3aKOHA y BEIHKO] MEpH
CY OTKJIObCHHM HEJOCTAallM, KOjU Cy OWJIM BE3aHH 3a HEIOCTOjame je-
JIMHCTBEHE €BHJICHIIM]¢ O OMpayrMa U HEJOBOJbHE TPAHCIAPEHTHOCTH
OMpauKUX CIMCKOBA, a OTBOPEHE Cy U MOTYNHOCTH 3a Iacame Oupaua
BaH npeOuBasuiira.'>

Jennako Oupavko mpaBo je u3pa3 jeqHakocTH rpal)aHa u He-
MOCPETHO Ce Oclama Ha NPUHIIMIT ONILITET Nnpasa raca. OBaj NpUHIKIT
Tpeba na 06e30enu rpaljaHrMa 1a ce ’bUXOBH [TTACOBH jEIHAKO payyHajy,
OJIHOCHO [1a ,,Te)KMHA [JIacoBa CBUX Ca MpaBOM rnaca Oyae jenHaka™'?.
[TomroBame NpUHLIHKIIA jEJHAKOCTH je TOCEOHO BaKHO MPUIIMKOM Kpe-
upama U300pHUX jeAMHUIA, jep ce OHE I0jaBJbyjy Kao HajMaHHITyJIa-
TUBHMjU W Hajuemrhe 370ynoTpebsbaBaH eleMEHT U300PHOTr CHCTEMA.
OBakaB Bl MaHMITyJalMje BUILIE HUjE ,,y YHOTpeOu™ nmajyhu y Bumy
na n300pHM 3aKOH yTBplyje Aa je unTaBa qpxkaBa jenHa u300pHa jeau-
Huna. Tume je, HeMa CyMmbe, yCIIOCTaBJbeHa MPONOPLUOHATHOCT U3-
Mel)y Opoja ocBojeHHX TylacoBa W MaHpaaTta. MelyTum, oBaj cucTeMm je
MIPOM3BEO AlCOTYTHY JTOMHUHALHM]Y TMOJIUTHYKUX CTpaHaKa M JJOBEO IO
CMameHE PEeNpe3eHTaTUBHOCTY NapiaMenTa. Kako HapoIHH MOCIaHuK
Hema ,,CBOjy" M300pHYy jennHuIy y K0joj he Outn uzabpan, 3Ha4ajHO je
ocnalJpeHa Be3a Ha pelaluju Oupad-1nociaHuK.

Jemnako Ompauko mMpaBo TMoApa3yMeBa Ja Mopa OWTH 3ara-
paHTOBaHa PaBHOMPABHOCT KaHJUJIaTa U CTpaHaka. Y TOM IHJbY, He-
MOXOJTHO je Jia JIPIKaBHE BJIACTH MMAajy HEYTpalaH CTaB, HAPOUHTO Y
OTHOCY Ha W300pHY KaMIIamy, MEINjCKY MOKPUBEHOCT, TTOCEOHO Of
CTpaHe IpXKaBHUX Me/Hja, PUHAHCHPAE CTPaHAKA U KaMIIamke U3 Jp-
kaBHOT Oymiera. JloHomemeM 3akoHa O (DMHAHCHpARY TOTUTHIKUX
aKTUBHOCTH, KOjU YTBphyje HaIe:)KHOCT ATEHITHje 3a O0pOy TIPOTUB
KOpYIIIHje Ja CIPOBOAN KOHTPOIY, TIOCTaBJbCH j€ CONMIAH 3aKOHCKH
OKBHp 32 TPAHCHAPEHTHO (PUHAHCUPAFHE MOJUTUYKHX CTPAHAKA.

12 3akoH 0 jexUHCTBEHOM OMpadkoM crncky, Cuyowcoenu enacnux PC, 6p. 104/2009 n
99/2011

13 Maja Hactuh, ,,1360pHa npasuna y CpOuju 11 eBpOIICKU CTaHIap/Id: OMIITE MPaBo
miaca®, 36opnux padosa Ipasnoe paxynmema y Huwiy, 6p. 68/2014, ctp. 204.

14 Dieter Nohlen, Izborno pravo i stranacki sustav, Skolska knjiga, Zagreb, 1992,
cTp. 26.
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[punnumn cnobonuux u3dopa, Takohe je, jeaan o TeMEJbHUX
MpHUHIKIA ycTaBHOT cucrteMa. Ciio0oaHU M300pU MOApa3yMeBajy nia
rpahanu umajy MoryhHOCT Jia ¢i10001HO (OopMHpPajy CBOje MHUIILBEHE
U Ja ce ¢iio00HO, 0e3 MKaKBe MPUHYIE ONPEAC/bY]y 3a HEKY OJI IO-
nyhenux onmuuja. M36opu y CpOuju Ayro HACY MOIJIH JIa TIOHECY TIH-
TET CI000AHMX M300pa; aKTyEJIHA BJIACT j€ HACTOjaJia J1a Ha CBE HAYMHE
n30ope mpuiaroay cedu, a Kako 6 UM OueKHBaHU M300pHU pe3yiTar
00e30e110 orcraHak Ha BiacTH. Mako HM JaHac HUCY ocloOoheHH
CBUX HejlocTaraka, 3a uzdoope y Cpouju Mmoxkemo pehu J1a cy UCIyHIITN
cTaHzap/e cI000JHUX U MOLITEHUX U30o0pa.

VYcraB ce onpezesbyje 3a TajHO TIacame, KOjH je AaHac OMIITe-
npuxsaheHn cTaHJapA u3paxkaBama Bosbe Oupada. To je jenuHu panu-
OHH MOJICN Y OCTBapHBamy OIMIITET U jeJHAKOT TpaBa raca.'> Tajaoct
Iacama je jeaH of acmekara Oupauke cio0oje U meHa CBpXa je Ja
3alITUTH OMpaye o MPHUTUCAKA Ca KOjUMa Ce MOTY CYOUHUTH YKOIUKO
JpPYTH ca3Hajy Kako cy rmiacaiu. TajHO Iacame je OMpeyHoO CBUM 00-
JIMIMa OTBOPEHOT (Ilacama MOTIIMCOM) HIIH jaBHOT Tacama.'® TajHo
acame TuMe obesz0elyje ,,iBa CyIITHHCKA €JIEMEHTa Yy CaMOM YUHY
n300pa — HE3aBUCHOCT OHMpaya U meroBy UCKpeHocT !”. Mehytum, y
MIPAaKCH TOCTOje MPOOJIEMH Yy peain3aluju HaBeACHOT YCTaBHOT MPHH-

uurna, Ha mra Beh Buie roguHa ykasyje u nocmarpauka mucuja OEbC-
18)
a.

Kaza roBopuMO 0 HaYMHY OCTBapHBaHkha AaKTHBHOT OHPAYKOT
npaBa, Tpeba UMaTH y BHIY JiBa MOoryha HauWHa Tiiacara: Hermocpe/-
HO W MOCPEIHO Timacame. Hemocpenan n3dopu mpeacraBibajy ,,00IuK
n300pHOT cucTeMa y koMme rpahanu (Oupadn), Kopuctehu ce Hemocpen-
HO W JIMYHO CBOjUM OMPAdKUM IMPaBOM, OMPajy CBOj€ TIPEICTABHUKE Y
MpefcTaBHUYKA Tena ([EeHTpaliHa, PEerMOHANHA WM JIOKAllHA), Kao0 U
JpyTe OpraHe Ap;KaBHE BIACTH (HIIp. MpeaceqHnka pemyonuke)“!”. He-
nocpeTHr U300pH Cy onpeiesberhe Hamler ycTaBoTBopiia. [lopen nzbo-
pa 3a HapoIHe MOCIaHuKe, YCTaBOM je 3aJipKaH U HerocpenaH u3oop
meda apxaBe, Kao U U300p MOKPAJUHCKUX W JIOKATHUX CKYIIITHHA.

15 Evgeni Tanchev, “International and European legal standards concerining prin-
ciples of democratic elections”, HaB. geno, cTp. 74.

16 Dieter Nohlen, Izborno pravo i stranacki sustav, Has. neno, ctp. 26.
17 TlaBne Huxomuh, Ycmasno npaso, Ilocnosau 6upo, beorpax, 1997, ctp. 235.

18 Hepertxo ce memasa aa je Ha OMPAIKOM MECTY ITapaBaH IOCTABJbEH Ha HEOJTOBA-
pajyhu HaumH, Tako na OMpayrMa HUje y TOTIYHOCTH TapaHTOBaH MPHUHIMII Taj-
HOCTH y TIOCTYIIKY T1acarma. Hanme, n3mien OMpaukux MecTa M KBAJIUTET HapaBa-
Ha 3a [JIacame KaJia Cy y MUTamby OCETIBHBE KaTeropuje Oupava, npe cera, 0code
ca UHBAJIUUTETOM.

19 Mapujana Ilajpanuuh, Peynux ocrhosHux nojmosa u mepmura o uzbopuma, 11E-
CHUJ, beorpan,2001, ctp. 42.
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MebhyTum, Mozen 3aTBOpeHe U300PHE JINCTE KOjU je TPUMEHUBAH O
2000. roguHe, yHEO je eneMeHTe nocpeanux u3dopa. Haume, yora ou-
pada cBeya ce Ha MPUXBATake yHAINpes YTBphHEeHHX M300pHUX JINCTA,
y 4MjeM cacTaBy Cy y4eCTBOBaJle MOJUTHUYKE MapTHje, Koje Cy, Y3 TO,
JIOHOCHIJIe KOHAauHY OJUTYKY O MHTEpHO] pacrnozenu Mannara. Ciobona
KOjy Cy yXXHBaje TOJIMTHYKE MapTuje Ouiia je orpaHnvcHa jeHO 3a-
XTEBOM J1a C€ U3a0paHu NPEJICTABHUK MOpa HAJIa3UTH Ha N300PHO] JIHC-
TH. Y Tako YCIOCTaB/LEHOM MPOMOPIIMOHATHOM CHCTEMY, OJTyqyjyhy
yJaory je uMaia ,,rpeha auunoct™ (mogHocuian u300pHE JUCTE, TOJTH-
TUYKa MapTHja), Koja je IeceT JaHa HaKOH U300pa MOTITyHO apOUTpapHO
onpehuBana ko he ox 250 mpemnokeHUX KaHIUAATa JOOUTH MaHIAT.
OBaKkBUM pelIeHEM je YKHHYTa Be3a u3Meljy Bosbe rpaljaHa u nociaHu-
Ka, jep Cy KOHauHy CEJICKIIM]jy apOuTpapHo BpuIwim, post festum, map-
trjcku rpemuju.’? Tlocmeanie Koje je OBO peIllerhe TMPOU3BETI0 Orle-
najy ce y cinalbibery (PyHKIMje mapiaMeHTa y3 HCTOBPEMEHO EHOPMHO
jadame maptuja. CTora, HUje mpeTepaHa OlleHa Ja ce TakaB U300pHU
CHCTEM MOXKE 03HAYUTH Kao ,,JICJIEraTCKU CUCTEM Ca BHUILIE TTapTHja, 3a
pa3IuKy Of JeJeraTCKOr CHCTeMa Ca jeJIHOM MapTHjOM yCIIOCTaBIbEHOT
VYeraom COPJ u3 1974. ronune.”?) TakaB ctaB MOTBpheH je y Mpakcu
Ycrasuor cyna Cpbouje, koju je, u3mel)y octajor, yTBpIuo HEyCTaBHOCT
onpe0e n300pHOT 3aKOHA KOje Ce OHOCE Ha J00Hjamhe 1M0jeMHAYHOT
manzaara.*?

[IpuHIHMI ommter mnpaea Tiaca, MPUHIIMIT jeIHAKOT IpaBa
racama, MPUHIIKI TajHOT IJacara, MPUHIIMIT HETIOCPEIHOT Tiacama
Y MPUHIMIT CIO0OJHOT Tacama, koje YcraB CpOwuje mpemnos3Haje Kao
OCHOBHE TPUHIIUIIE U300PHOT CHUCTEMa, HCTOBPEMEHO TPEACTaBIbAjy
3ajeTHUYKe UMEHHTEJbe cBaKor m3bopHor cucrema. Onm cy y Komek-

20 Buagumup loaru, ,JIloncucreM HMONMUTHYKOT NMpeNCTaBHUINTBA, ‘AXWiIOBa mera’
nopetka y Cpouju‘, y 300pHUKY: [Ipenopyke 3a uzmeHny uz60pHo2 3akoOH00A6Cmed
(mpupemunu: 3opan CrojusskoBuh, [yman Cnacojesuh) HJIU, Beorpan, 2011,
crp. 17.

21 Hecro, ctp. 18.

22 VYcraBHHM CyJl cMaTpa Jia ce U3 OIILTET IpaBa rpaljaHa j1a KaHAUIYjy U HEOCPEIHO
Oupajy MOCIaHKKe, 114 1 y CUCTEMY 3aTBOPEHHX N30OPHUX JIUCTA, KA0 ¥ U3 MUHH-
MaJIHUX JEMOKPATCKHUX 3aXTEeBa KOjU Cy HEOIXOAHH 3a IOCTOjarbe CIO0OIHUX U
HETIOCPEIHNX N300pa, MOKE U3BECTH MPaBo oapeheHor 6poja Ompada 1a MOIPKI
U300pHY JINCTY, aJl ¥ TPABUIIO Ja Ce IPH J0/e/bHBabY MOjeIHHAYHUX MPEACTaB-
HUYKUX MaH/[aTa [OIITYje Pe0CIIe/ TOMMEHIYHO HABSICHUX KaH uara y u3bop-
HOM IIPEJIOTY, OTHOCHO J1a C€ MaHAATH JIO/IeJbYjy NpeMa PaHry KOju KaHIUAATH
3ay3uMajy Ha W300pHO] JIUCTH. TuMe MITO HHje y 00aBe3u Ja MOIITYje PeaoCiesn
KaHAuAaTa Ha W300PHOj JIMCTH, MOJMTHYKA CTPaHKa CYLITHHCKH BPIIH U300p Ha-
POZHUX MOCTAHKKA, ,,;ocroaapehn’ mocIaHMIKIM MaH/IaTOM KOjU Cy IPHIIAIH TOj
nuctd. Ha oBaj HauwH, 110 OLCHH YCTaBHOT Cyja, HE CaMO [ C¢ PYILIH MPHHIHUII
HEeTmocpeaHnx u3bopa, Beh ce obecMumbaBa nuaeja penpe3eHTamuje Hapoaa, of-
HocHo rpahana. (Omryka Yerasror cyaa [V 42/08).
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cy n00pe mpakce y u300pHUM CTBaprMa®®) MPEno3HATH Kao CacTaBHH
JIe0 eBpoIIicKor u3dopHor Hacieha. HaBeneHu npuHIMITN UMajy KOpEeH
y JI€MOKPaTCKOM yCTaBHOM pa3Bojy, pe CBera, eBPOICKUX JpKaBa, a
WHTEpPHALMOHAIHU3AIIM]ja je TOBENa JI0 BbUXOBOT Y3UH3ama Ha 3aje/l-
HUYKH CBPOIICKH HUBO.

Moxemo mpuMeTuTH a ce YcraB CpOuje eKCIDTMIIMTHO He
W3jalimana y morieny Tuma u3dopHor cucrema. Ho, y ToM KOHTEKCTY,
on 3Hadaja je onpenda wi. 102 ct. 2 YeraBa CpOwuje, KojoM je yTBphe-
HO JIa je HapOJHH IMOCIaHKK cI000JaH J1a, o yciaoBuMa ojpeheHnm
3aKOHOM, HEOTIO3MBO CTaBH CBOj MaHJIAT HA paclojiarambe MOJIUTHYKO]
CTpaHIIY Ha YUjH je MPeUIoT u3adpaH 3a HApOAHOT nociaHuka. Ha oBaj
HauWH yCTaBOTBOpAI] C€, UMILTUIIUTHO OTIPEICITHO 32 MPONOPIIHOHATHA
n300pHU CUCTEM, KOjH IOJIpa3yMeBa MOCTOjakbe MapThjCKUX JucTa. To
rpou3uiasu u u3 oxpenode wi. 112 cr. 1 Tauka 3 Ycrasa: ,,ipeaceTHIK
Peny0nuke mpennaxke HapoaHoj cKymTHHA KaHIUAATA 3a TPEICE-
HUKa Buiaze, momro caciyiia MUIIBCHE MPEACTABHUKA H3a0paHuX
m360pHUX Jcta. [IponmoprinoHanan n300pHA CUCTEM je M300p HaIer
3aKkoHOMaBma moueB ox 1992. romnue. Mehytum, oBa ompenda m3as3u-
Ba Jasieko Behy MaxKmby ycliell YUECHUIIE Ja CE€ OBAKBOM HOPMOM YC-
MoCTaBJba ,,CTPAHAYKH UMIICPATUBHA MaHAAT, KOjH, Y BEIUKO] MEpH,
obnukyje n3bopuu cuctem. Maxko, 3akon o Hapoanoj ckynmruan®? Ha-
IJ1aliaBa Jja ce HapoIHH IMOCJIAHKK OIpeelby]je, UCTYIIA U [J1aca MO COTI-
CTBEHOM yBepewy (wi. 37), oBa ojpeada Moria je JoOUTH Ha 3Ha4ajy
TEK HAKOH INTO j¢ W300PHHM 3aKOHOM IPEIM3HO YTBpheH mocTymnak
MOJIHOIIEha ocTaBke.” Tume Ou Tpebaso a ce Crpeyu fajba mpakca
MTOJTHOIIICHHa OJIAHKO OCTABKU M J]a C€ MaH/IaT KOHAYHO 0CII000/TH.

1.2. U360pHo 3aK0H00a8CMB0

OCHOBHHU TNPUHIIUAIIK U300PHOT cHCcTeMa yTBpheHu cy ycra-
BOM, aJli je BbUXOBa JIeTaJbHHja pa3pajia MperyreHa n300pHOM 3aK0-
Hy. be3 Tora, Hauena u300pHOT MpaBa U OCHOBHU €JIEMEHTH N300pHOT
cHCTEMa 0CTajy ,,MPTBO CJIOBO Ha XapTuju‘?®. M360pHUM 3aKOHO/IAB-

23  Munuseme 6p. 190/2002 . CDL-AD (2002)023 rev. Ctpasdyp, 30. okrobap 2002.
TOIIUHE

24 3axkon o Hapoanoj ckymmuruau, Cnyocoenu enacnux PC, 6p. 9/2010

25 ,JlocmaHWK JTUYHO TOJHOCH OCTaBKY, OBEPEHY KOJ OpraHa HaIJIeKHOT 32 OBEpYy
MOTIUCA, IpeiceAHNKY HapoaHe cKymuTiHe, y pOKy O TpH J1aHa of laHa oBepe.

26 Bnapan Iletpos, ,,3ak0H 0 M3MEHaMa M JOMyHaMa 3akoHa O M300pYy HAPOIHUX
nocnannka o7 2011. — a1 je mocIaHWYKKM MaHaT KOHa4YHO ci100oman?*, y 300p-
HUKY: M360pu y domahem u cmparom npasy (nmpupenmnn: Onusep Hukonuh, Bra-
qumup Bypuh), UactutyT 3a ynopeano npaso, beorpaz, 2012, ctp. 97.
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cTBOM ypehyje ce OHe 00IacTH Koje je yCTaB Ae/ernpao 3aKOHy HIIH HX
cam Huje ypeano. 300pHO 3aKOHOIAaBCTBO MOYKE OUTH KOI[I/I(i)I/IKOBaHO

y JeZIHOM aKTy, KOjuUM ce ypehyje untaBa n300pHa Marepuja, Wil MOXKe
OWTH TpeAMET peryiucama BUIIC 3aKOHA. 3Hauaj MUTamka KojuMa ce
ypehyje n300pHO 3aKOHOAABCTBO, Pa3jor je IITO Yy HEKUM JIp’KaBama
OBH 3aKOHH MMajy KapakTep KBaIn(UKOBAHOT 3aKOHA, OMHOCHO JIOHOCE
ce Mo MmoceOHOM MOCTYIKY WM Ce MPHIMKOM HUXOBOT YCBajama 3a-
xTeBa kBajudukosaHa BehuHa. To je y ckiany ca KBaau(HKaLijoM nu3-
OOpHHX 3aKOHA Ka0 OCHOBHHX 3aKOHA JIEMOKpaTHje, Ha YeMy je HHCH-
ctupao MoHTeckje. YIpaBo U3 TOT pas3iora, BpJIO je Ba)KHO JOHOIICHE
M300pHHUX 3aKOHA HAa OCHOBY KOMIIPOMHMCA PEJIEBAHTHHX MOTUTHYKUX
cTpaHaka. Y ToIviely HauMHA Ha KOjH je M300pHa MarepHja CUCTeMa-
TH30BaHA, MOKEMO Pa3JIMKOBATH J[BE BPCTE Jp)KaBa: OHE KOje MMajy
JeOMHCTBEHU M300PHM 3aKOH, KOjH MPUMEHYjy Ha CBUM H300pHMa, U
OHE KOje MMajy MmoceOHO M300PHO 3aKOHOMABCTBO 32 CBAKy HM300pHY
WHCTUTYIIH]Y.

W3060pHO 3akoHOAaBcTBO y CpOuju HUje XOMOreHo, Beh je
caapKaHO y BHIIIC aKaTa y 3aBUCHOCTH O TOTa O KOjUM ce M30opuMa
panu. OCHOBHM U300PHU 3aKOH je 3aKOH 0 H300py HapOJHUX TTOCIaHH-
ka.”” OBaj 3aKOH je JOHET BPJIO OP30 HAKOH IMETOOKTOOAPCKUX IPOME-
Ha; ycBOjuIa ra je ,,o/utazeha® HapomHa cKymmTHHA IMAPOKUM TIOTH-
THYKUM KOHCEH3ycoM. 1oy OBUM 3aKOHOM 3alouumbe HOBa ,,M300pHA
epa“ koja m jaHac Tpaje. Mako perymumie oGrmacT mapiaMeHTapHHX
n300pa, OBaj 3aKOH CE MOXKE CMAaTpaTH LEHTPAIHUM U300PHUM 3aKO-
HOM. OBaj 3aKOH je y MPOTEKIOM MEPHOJY BHUILE ITyTa IPOMEHECH, Al
je BberoBa LeNIOBHUTA U TIOTITyHA PEBU3Hja M30CTaNa YaK JIECeT rOIUHA
HaKOH JIOHOIICHa HOBOT Ycrapa. Mako, ,,030M/bHOCT Halaxe Jia Kajia
ce JIOHeCe HOBH yCTaB TpeOa JJOHETH U HOBH 3aKOH 0 H300py HAPOIHHUX
nmociaanuka‘?®, To ce HHje TOTOAMIIO.

3akoHOM 0 U300py HApPOTHHX MOCIaHNKa ypehyje ce n3bop u
NpecTaHak MaHJaTa HapoIHHUX nociaHuka. OBaj 3aKOH y (opmaiHOoM
CMUCITy TIpeJICTaB/ha OOMYAH 3aKOH; YCTaBOM HHje yTBpheHa moceOHa
Mpoleaypa 32 BEroBO JOHOIICHE Koja OM My nana oOeliexje KBaju-
¢uxoBaHor 3akona. [IpencenHuyukn U300pu peryaucanu cy 3aKOHOM O
u30opy npeaceannka Pemy6iuke™, uuje je JOHOIICHE YCICSAUIO BPIIO
Op30 HAaKOH ycBajama HOBOr YcTaBa. JIokamHu u300pH MpeaMeT cy pe-

27 3akoH o u360py HapomHHX nocnanuka, Cryocoenu enacnux PC, 6p. 35/2000 u mp.

28 Bumanan Ilerpos, ,, 3akoH 0 M3MeHamMa M J0IyHamMa 3aKoHa 0 M300py HApOJHUX
nocnanuka of 2011. — 1a v je MOCIaHNYKK MaHIaT KOHAYHO cioboman?, Has.
neno, ctp. 97.

29 3axkon o u3bopy npencennuka Pemyomuke, Cuyocoenu enachux PC, 6p. 11/2007,
104/2009.
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ryJIucama HCTOMMEHOT n30opHoTr 3akoHa.>? TToxkeJbHO je TOHOMICHHE je-
JIMHCTBEHOT M300PHOT 3aKOHA, KOjUM OU OUJIH peryJIiMcaHu CBU u300pu
(mapnaMeHTapHH, MPeACeAHNYKH, JoKanHu). Ha oBaj HaunH Onia Ou
00e30eheHa KOH3UCTEHTHOCT CrIOPOBOhema M300pa 1 U30OPHE MpaKce
Y jeIMHCTBEHA UMIUICMEHATIIM]a 3aKOHA y Be3H ca n3dopuma.

Y KOHTEKCTy OCTBapuBarma HABEACHUX M300pHUX MPHHLUMA
U KpeauOminTeTa U300PHOT TpoLeca, BaXKHO je 0be30enuTn cradui-
HOCT U300pHOT 3aKkoHa. [IpaBuia koja ce 4ecTo Memajy, Kao M IpaBuiia
KOja HUCY J0BOJBHO jacHO AeduHUcaHa, MOTy Aa 30ymyjy Oupaue win
Jla UX HaBedy Ha 3aKJbydYak Ja HHXOBHU IIACOBH MMajy Majo YTHIaja
Ha pesyarar uzdopa. Crora, MocTojame jaCHUX U NPELU3HUX NpaBUIIa
¥ TocTynaka y n3bopuma, Koja He OCTaBJbajy MPOCTOpP 3a apOUTpep-
HOCT W IPHUCTPACHOCT, jeCy OCHOBa JIeMOKparcKux uzdopa. M36opHu
CHCTEMH, ca Jpyre CTpaHe, MOpajy OUTH OCETJBHBH Ha MPOMEHE Koje
ce JIeIIaBajy OKO IHX, a MAaHU(ECTY]jy ce Y APYLITBEHOM OKPYXKEHY Y
KOMe ce M300pH OCTBapyjy, U y MpoOMeHaMa MOJUTHYKUX OKOJHOCTH.
Wako n300pHM cHCTEM HE MOKe OMTH YHHMBEP3aJHH JIEK 3a CBE MPoO-
JeMe JeMOKpaTHje, BEIUT H300PHH HWHKEHCPUHT MOXKE IOTIPHHETH pe-
OYKOBamy KOH(IIMKaTa U KOHCOIUAOBamY AeMokparuje. He Tpeba po-
OoBaTu M300pHUM cuctemuMa HacieheHuM u3 npouutoctu.’’) Capropu
yI030paBa J1a je MembaTH IyTeM peOpMH YBEK TEIIKO U KaJia Ce jeTHOM
YTBPAM HEKU CHCTEM, OHU KOjU MMajy KOPHCTH OJl Hera IITUTE CBOje
yuBpLIheHe HHTepece U YMHE CBE Aa OM HACTABWIIN J1a UTPAjy YTaKMH-
Iy 10 NMpaBWJIMMa Ha Koja Cy HaBUKIN.*? V3MeHe M300pHOT cucTema
HUCY HHM JIaKe HU jeTHOCTABHE U OHE CHAJajy y pel OHUX MOTUTHIKHX
WHCTUTYLH]ja KOje ce y CTaOMIIHUM AEMOKpaTHja Memajy ,,BpJIO PETKO U
Bpiio temko™.*) Kanga ce npuctynu u3MeHn W300pHOT 3aKOHOIABCTBA,
BpJIO je BayKHO Jia HOBa M300pHA MpaBuiia Oyay JOHEeTa J0CTa BpeMeHa
Ipe ofip’kaBame 1300pa, Kako O ce MOJUTUYKUM YIECHULIMMA 1 Oupa-
YHMMa MIPY>KUII0 T0OBOJFHO BpeMeHa Aa ce mHGopMHuily o Tome. M300pHo
3aKOHOJABCTBO JOHECEHO y MOCIEAmhEM TPEHYTKY HEraTHBHO CE€ OIp-
’KaBa Ha JIETUTMMHOCT 3aKOHOAABCTBA W OHeMoOryhaBa /1a TOJIUTHYKU
y4eCHHIIU U Oupaun Oymy npaBOBpeMeHO HHPOPMHUCAHU O MPABUINMA
n300pHOT TpoLeca.

30 3axoH o nokamHUM n3dopuma, Cnyocoenu enacnux PC, 129/2007, 34/2010.

31 Munan JosanoBuh, Ob6nuxosarse uzbopne demoxpamuje, CiyKOCHU TIIACHUK
CL[, UncTuTyT 3a nmonutuuke cryauje, beorpax, 2006, ctp. 19.

32 'Bosanu Capropu, Ynopeonu ycmaenu uxdicerepune: Cmpykmype, nooCmuyaju u
ucxoou, HaB. Jieno, ctp. 47.

33 Mupjana Kacnosuh, ,,O6pacuu u360opHuX pedhopMu y CTaOUIHUM JEMOKpaTHja-
ma: Hou 3enann, Uranuja, Janau“,/lonumuyuka mucao, PaxynTer MOTUTHIKAX
3nanoctd Ceeyumnnniira y 3arpedy, 6p. 3/2002, ctp. 14.
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OCHOBHH NPHHIUITK U300PHOT cHcTeMa JOOHjajy Ha 3HA4Yajy
caMo YKOJIMKO ce H300pH 0/IpKaBajy epHOINYHO, OHOCHO y perynap-
HUM HHTEpBAJIMMa yCTAHOBJbEHHM 3aKOHOM. MeljyTum, ydecramoct
cnpoBolerba nu3oopa Moxke OUTH ofipel)eHO CXBaTambeM CYIITHHE CaMHUX
n30opa. OHM Koju M300pe BUJIC Y MO3UTHUBHOM CBET/IYy Kao edukacaH
BOJMY 3a TIOHAIIAKkE jaBHUX (YHKIHOHEpa 3arOBOPHHUIM Cy uerrher
onprkaBarma u3zdopa. OHHM KOju y M300prUMa BHUJE HYXKHO 3JI0 KOje je
MOBE3aHO Ca MPEUCIUTHBAKBEM pajia Ip)KaBHHKA, 3aroBapajy peTKO
oflpkaBame n30opa. ParpoHamau pasnor ja ce u300pu oJpKapajy re-
PHOIMYHO je Taj MTOo oMoryhyje OupadkoM Teny na ,,Cymu“ H, ako je
norpedHo, J1a ce ocnoboan oapeheHe Biajze WM 3aKOHOJABHOT TeJa.
Masjar HapomHux nocinanuka y CpOuju, CXOTHO U3PHUYUTO] YCTaBHO]
onpendu, Tpaje yetupu roauHe. Jlocamamima mpakca mokasyje jJa ce
n300pH OfIp’KaBajy 3HATHO Yelnrhe Hero mTo je TO yTBpheHO YCTaBoOM.
ITodeB o1 MOHOBHOT yCIOCTaBJhbalka BHUIIEMAPTH]CKOT cuctema 1990.
roautue 10 2016. ronuHe OIpIKaHO je JISCeT MapjaMeHTapHUX H300pa,
a caMo Cy JiBa 300pHa UKJTyca oJ[pyKaHa HAKOH UCTEKa ITyHOT, YeTBO-
poromuimer Mannara. ['pahann CpOuje Ha n3doprma Oupajy u mpe-
cenHuka PenyOnke, uMju MaHAaT W3HOCH TeT roguHa. To Ou Tpebaso
J1a yKa3yje Ha pa3inuuTy H300pHY TUHAMHKY TTapJIaMeHTapHHUX U IIPe/I-
CeJIHNYKUX M300pa. MelyTum, rocaaaiime UCKYCTBO IOKa3yje 1a je
OWIO ciydajeBa UCTOBPEMEHOT OfIpKaBamba MapiaMEHTapHHUX U MPE-
CeTHNYKUX (Kao M JIOKAITHUX U TTOKPajUuHCKUX) U300pa.

1.3. Ilpedycnosu 3a ocmeapusarbe 0CHOGHUX
u30OpHUX NPUHYUNA

CrabmiHoCT W300PHOT 3aKOHA, y3 JOBOJAHO YECTO OpraHH-
30Bame M300pa, 0 K0joj je OMIIo pedu 10 cajia, HEeKU Cy OJ PeayCciIoBa
KOjH MOpajy OUTH NCITYHEHU KaKo OW OMIIM OCTBapEeHU OCHOBHU IPHH-
nunu u3dopHor cuctema. Haume, Kogekc moOpe mpakce y u300pHUM
CTBapvMa, MOpe]] HaBEJCHOT MPETNO3Haje U HEOIMTXOIHOCT IMOMITOBaKka
OCHOBHHX IPaBa U MOCTOjambe aIcKBaTHUX MPOIETyPATHUX rapaHIlnja.

[IpBH, OMIITH YCIIOB j€ TOMITOBAHE OCHOBHUX JbYJCKHX Ipa-
Ba. ,JoBeK HE MOke OMTH rpal)aHUH KOjU paBHOIIPABHO IMAPTUITUIINPA Y
TTOJINTUYKHAM TT0CJIOBUMA YKOJIMKO HHje clioboman rpahanus 3amtuheH
KOPITYCOM JINYHUX TIpaBa. > M360pHO TpaBo mocraje 6e3BPEaHO YKO-
JINKO j€ BJIACT Y CHUTYaIlHju N1a apOUTPEpHO HETHUpa YOBEKOBY JIMUHY
c11000/Ty, MJIH YKOJIMKO HE MOXE Jia U3pa3h CBOje MOJUTUYKE CTABOBE

34 Tlaene JoBanosuh, Henan Jumutpujesuh, Munan [lomosuh, Caspemenu nonu-
muuxu cucmemu, Yausep3uret Lipue T'ope, [lonropuua, 1998, ctp. 108.
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kopuctehu crnoboay roBopa u cioboay mramme. Crora, HCIyHaBambe
OCHOBHHX M300pHHX MPHUHIIUTIA MIPETIOCTABIbA MIOCTOjakbe MaPTH]jCKOT
IUTypain3Ma, OJHOCHO Y)KHBamke CII000/e TOJMTHUYKOT YIPYKUBamba,
Kao W ci000ae MHCIH, M3pakaBamba MHIILJBbEHA, ClI000/1e roBopa U
jaBHOT HcTynama. [lomroBame 0BUX ¢1000/1a je 01 BUTAIHOT 3Ha4aja,
moceOHO TOKOM OJIpyKaBara N300pHE KamIlambe.

[IponecHe rapanuyje kojuma ce CTBapajy yCjaoBH 3a OCTBApH-
Bam-€ OCHOBHMX U300PHUX MPHUHLHUIIA OHOCE CE Ha TIOCTOjamhe He3aBH-
CHOT TeJla 3aay’KEHOI' 3a CIpoBoheme n30opa, mocMarpame u30opa u
epuKacaH cUCTEM KaJou.

IlenTpanau opraH 3aaykeH 3a crpoBoheme nzbopa y Cpouju
je Penyonmmuka m36opna komucuja (PUK). PUK ce crapa o 3akoHHTOM
cnpoBol)emy n300pa, MOYeB 07 OPraHN30Bakha TEXHUUKHX MTPHUIIPEMa 32
n3bope, peko yTBphuBama n 00jaBbHUBamka pesyaTara u3dopa u Opoja
MaHJaTa KOj! MpUNaaajy cBakoj n3oopuoj muctu (wri. 34 31HIT). Ona-
ko nmeduHHcaHNM HajiexkHocTuMa PUK Tpeba ma Bomu perymapHOM
cripoBohemy m300pa, y koMe he ce momroBaTi oapende 3aKoHa U je-
Haka u300pHa TpaBa cBUX rpahana. croBpemeHno, n300pHa KOMHCH]a
Ma CBOjEBPCHY ,,IPEBEHTHBHY* YIIOTY y 3aIITUTH W300pPHOT TpaBa y
TIepUOIy Ol pacIuCHBama m30opa Mo yTBphHBama KOHAUHUX H300p-
Hux pesynrara. PUK y cTtanom cactaBy yMHE NpEJICETHUK U 1IECHAECT
YTaHoBa Koje uMeHyje Hapomna ckymmraaa CpOuje, a y mpommpeHoM
cacTaBy Cy W IO jeJlaH TIPEICTaBHUK MMOIHOCHOIA n30opHe mucte. [lo-
mutiaky cactaB PUK-a Mopa Outr TakaB ja HUjeTHA MTOTUTHYKA CTPaH-
Ka, CTpaHa9YKa KOAJHUIIHja WK APyTa MOJUTHIKA OpraHu3aIija He MOTy
MMAaTH BUIIIE O] IIOJIOBUHE WIAHOBA, TAKO JIa j& TOTPEOHO YCIOCTABUTH
onpeheny monmutruky paBHOTeXKY. MMajyhn y Bumy ma cramad cacTaB
PUK-a 6poju 17 umaHoBa, Kaja je Ha W300pUMa IPHjaB/HEHO BUIIIC
on 17 n30opHUX JHCTa, IMTO CE TOTOBO PEIOBHO JIENIaBa, MOIUTUIKU
cactaB Komucuje npesnanasa. To MOke BOAUTH JOHOIIEHY TOTHTHIKH
MOTHBHCAaHUX OJUTYKa, YUME C€ YIpOkaBa MPUHIIUIT HETIPUCTPACHOCTH.

PemmaBambe u300pHUX CIOpOBa OWJIO je M OCTANIO jeJHO Of
HajaKTyCJIHUJUX MHMTalka y HAIO] HOBHUjO] n300pHO] uctopuju. [Joca-
Jallllba UCKYCTBA y CIPOBOhewy M300pa roBope Ja ¢y U300pHU CIIO-
POBH HEMHHOBHO CACTaBHHU JICO CBAKOT M300PHOT IMpolieca, ajlu U Ja
nocrojehn MexaHU3aM BUXOBOT pelllaBamba HUje YBEK J1aBa0 OUYCKHBAHE
pesyirare. M30opu y Cpouju, He camo Jia Cy OMTH 00€IeKHN OPOJHUM
HETpaBUIHOCTUMA, Beh ¥ apOMTpapHUM IpenHaYaBamkeM H300pHHUX
pesyJrTara 1moj pyKoBOoICTBOM M300pHE aJIMUHUCTpaLUje U cyaoBa. [a-
KJIe, HE CaMo Jia HHje TI0CT0jao euKacaH CUCTEM pelliaBama U300PHUX
CIIOpOBa HEr0 HHCTUTYIIH]E Koje Cy Ouile Mo3BaHe Jia uX peliaBajy, came
Cy TOME JOTPHHOCHUIIE.
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IMpaBuna 3a pemraBambe M300PHUX CHOPOBA CaapiKaHa Cy Y
n300pHUM 3aKOHUMA. 3alITUTa W300PHOT MpaBa, a TUME U PEIIaBambe
n300pHUX CIOpOBa, TOBepeHO je PemyOnmukoj M300pHO] KOMHUCH-
ju (OHOCHO KOMHCHjH jeJUHHUIIE JIOKAJTHE CaMOYIpaBe, ako je ped o
JIOKaJJHUM u30opuMma) u YmpasHoM cyxny. YeraB Cpouje (2006), mak,
yTBphyje CYNCUarjapHy HaJICKHOCT YCTaBHOT Cyja 3a PellaBambe 13-
Oopuux crmoposa. LleHTpanHy yiory y perraBamy W300pHHX CIIOPOBa
nma Ynpasuu cyn Cpouje. Mako n3bopHo 3akoHomaBcTBO CpOuje Huje
XOMOT€HO, YTBpl)eHa je jeqMHCTBEHA HA/UICKHOCT YIPaBHOT cyna ja
rocTyna 1o skajgbama Ha omryke PUK-a, OMITHHCKUX WIN TPaJCKUX
n300pHUX KomHcHja. To je mocieauiia u3MeHa y OpraHu3aldju mpa-
Bocyha. Hema cymme na je aHraxkoBameM YIpPaBHOT Cyla OCTBapeHa
M3BECHA CIICIUjaJin3aliija y pelliaBamy U300pHUX CIIOPOBA, IITO je Y
MHHYJIOM [IEPUOJLy MMAJIO TIO3UTUBHE e()eKTe. YIIPABHO CYICKH CHUCTEM
pelraBama n300pHUX CIIOPOBA j€ IOCTYIIaH, Ak HUjE Y IOBOJbHO] MEpHU
jaBaH W TpaHcmapeHTaH. JlesioBambe YIpaBHOT Cy/a Ce YeCTo JelaBa
u3a ,,3aTBOPEHUX " Bpara Ha HEjaBHUM CEIHHUIIAMa U Y3 OJICYCTBO CY-
MPOTCTaB/bCHUX CTpaHa. Hemocrarak jaBHOCTH U TPAHCIIAPEHTHOCTH Y
oZip’KaBarby pacrpaBa Mo xanbaMa u lajbe npe/icTaBba 3a0pumbaBajyhe
NUTamke Koje HUje y ckiany ca onpeaesbemnma OEBC-a, npyrum mehy-
HApOJHUM CTaHIapANMa ¥ IpUMepuMa 100pe mpakce y cBery.

Umajyhu y Buny na cy u300pHU CIIOPOBU HEU30EKHO HA Tpa-
HUIM NpaBa ¥ MOJUTHKE, IPETHOCTAaBKA BUXOBOT YCIICHIHOT YIIPaBHO
CYICKOT pelllaBama je OCTBapHBamke MPOKJIAMOBaHE HE3aBUCHOCTH CY-
nosa. Haume, Yeras CpOuje yrBplhyje aa cy CyaoBH CaMOCTaJIHH U He-
3aBHCHH y CBOM pajly U Jia Cyle Ha OCHOBY YCTaBa, 3aKOHA U JPYTHX
OMIITHX aKaTa, KaJa je TO MpeaBUleHO 3aKOHOM, OMITenpuxBahieHuM
npaBuwiInMa Mel)yHapogHor npaBa ¥ NOTBpheHUM Mel)yHapoaHuM yro-
BopuMa (wi. 142 cr.2). Cyauja je y Bpiiewy cyaujcke GyHKIHje He3a-
BHCAH M MOTYHIGEH caMo YCTaBy M 3akoHy. CBaku yTHIA] HA CyOujy
Y BpLICHY Cy,Z[I/IjCKe ¢dynkuuje je 3abpamen (wi. 149). Y oHoj mepu y
K0joj ce OCTBapyJC YcraBoM yTBph)eHa caMOCTaIIHOCT U HE3aBHCHOCT
CYACTBA H cynuja, yronuko he OMTH cIpedeH yTHLAj BIACTH W Iap-
THjCKHX BPXOBa Ha (YHIKIMOHKCAE CyA0Ba, YyuMe he ce JonpuHeTn
e(pMKacCHOM pelIaBamy CIIOpOBa OBE BPCTE.

35 Konauan m3Bemraj OEBC/KIJbUII Peny6omuka Cpbuja: [lapnamenTapHu u nipe-
BpeMeHH npencenanyku uzdopu 06. u 20. maja 2012. rogune, Bapmasa 31. jyna
2012.
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Maja Nastic

PRINCIPLES
OF ELECTORAL SYSTEM
IN SERBIAN CONSTITUTION

Resume

Elections are the most important form of citizens’ participation in
political decision making process in every state. Electoral rules
shape the electoral democracy as an essential component of de-
mocracy. Therefore, the basic principles of electoral system has
been recognized in the Constitution of Republic of Serbia (2006).
Serbian Constitution does not specify the type of electoral system,
but implicitily defines the proportional electoral system. It identi-
fies following principles of the electoral system: universal suffrage,
equal suffrage, free sufrage, secret suffrage and direct suffrage.

These principles are common denominators of each electoral sys-
tem. They represent a specific aspect of the Europan constitutional
heritage namely ,,european electoral heritage”. The principles of
European electoral systems can only be guaranteed if certain gen-
eral conditions are fulfiled: respect for fundamental rights, regula-
tory levels and stability of electoral law and procedural safeguards.
Within the framework of Serbian Constitution, the author explores
how the content of electoral principle have been changed and trans-
formed during the last ten years. The author analyses the national
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electoral rules and how they provide for the exercise of the consti-
tutional principles of electoral systems.

Key words: constitution, elections, electoral systems, electoral
law, Serbia

*  OBaj pax je mpumJibeH 25. maja 2017. ronuHe a mpuxBaheH 3a mramIry Ha CacTaHKY
Penakije 14. jyma 2017. ronune.
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PE®OPMA /IPXKXABHE VIIPABE ¥V
PEITYBJIMIN CPBUIN
- C OCBPTOM HA MOJUINIY-*

VJIK 35.07(497.11)(094.5.072)

OpuruHaIHU HAYYHH paj

Cpeten M. Jyrosuh

KpumuHaucTHYKO-MOIHIIM]CKa akaaemMuja, beorpan

CaxeTax

Pedopme ynpase u monuumje, 1o mpasuiy, Hucy Moryhie 6e3 pe-
dopmu (mosuTuBHOT) npasa. Ctora je y pajy W3BpIICHA aHATH3a
HOBHX, KYIIHjJTHAX 3aKOHA 32 YIIPaBy 1 NOMUIK]Y: 3aKoHa 0 onu-
mem ynpasiom nocmynxy (3YI-a) u 3axona o nonuyuju. Mehy-
THM, HakoH aHaiu3e HoBor 3YIl-a, 3akibyuyje ce aa Huje w0
HEOTXO/HO, MU PayUOHATHO, HAKOH 86 ToMHA TIPUMEHE JOHOCH-
i HoBu 3YIL. lpu tome, HoBoycBojeru 3YII je HOMOTEXHHYKH
CTIOpHE THKIUje, HEroBa TEPMUHONOTH]a TIONPHITMIHO OfICTYIIA O]
ommuTenpuxBahieHux yMpaBHONPABHMX MaTepHjalHAX M TPOILec-
HUX T0jMOBA 1 MHCTHTYTA. TO MOXe M3a3BaTd OpojHE mpoldieme
y yTpaBHO] TIPAKCH U JOBECTH JIO 3aCTOja y OIHOCHMA TpaljaHa u
ynpage. [Ipemza je ped o mpoiecHoM 3akoHy, HEroB MPEMET je
HCOCHOBAHO TIPOLIMPCH yNpAGHUM paorama u npyjicarem jas-
HUX ycayed, KO_]e cazia 100ujajy ynpasHonpoyecty Q)opMy' Taxohe,
Tpe/IMET paja je W aHatu3a 3aKkoHa o HOJH/IIII/I_]I/I KOjH je TIperyH
HOMOTCXHUYKUX, PEAAKTOPCKUX U MaTepI/I_]aJIHI/IX npornycra, ajiu,
y OCHOBH (3HAYH HE CACBHM) TIPEICTaBIbA IETOTBOPAH IPABHH OK-
BHp 32 Oe30enHOCT rpaljaHa 1 apxase.

Kibyune peun: pedopma; gpkaHa ympasa; 3aKOH O OTIITEM YII-
PABHOM IIOCTYIIKY; 3aKOH O HOJIHIHjH; PAlMOHAIH3AIIH]a YIIPABE.

Pan je HacTao y OKBHpY HAay9HO-HCTPAXUBAUKOT IpojekTa Op. 179045, punancu-
paHor ox crpane MUHHCTapCTBa IPOCBETE, HAyKe M TEXHOJIOLIKOT Pa3Boja U HH-
TEpHOT Ipojekra KpuMHHAIHCTHYKO-TIONHIMjCKE aKajeMuje, o Ha3uBoM Kpu-
munanumem y Cpouju u unHcmpymenmu opocasHe peaxyuje, 3a nepuon 2015-2019.
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1. YBox

Hajmpe tpeba pehu na pe(bopMa yIpaBe HHje BHIIEC CTBap
onpehenor BPEMEHCKOT IePHO/Ia, Beh je koHcTaHTa. Jep munamudme
MIPOMEHE YHjU CMO CaBPEMEHUIIH 3aMCTa TOIPa3yMeBajy npuiaco0 /bu-
8y U eghuyujeHmuy j Jjasiy ynpagy, KOja MOYKE J1a OJIOJIM IIPOMEHaMa y OK-
pyxemy." Crora npaBo jaBHe ynpase, Win 00Jbe Pe4eHO YIIPaBHO Mpa-
BO, 1a OW ce IPUMEHUBAIIO U OJI0JIENI0 CaBPEMEHUM ITpoMeHama, Tpeba
J1a je T0OBOJBHO e1acmuyHo, alli ICTOBPEMEHO U IOBOJBHO 4BPCIMO, KAKO
Ou ynpaBa Omiia JIEJIOTBOPHA M CIY)KWJIa YOBEKY M jJaBHOM HHTEpECY.
EnactuuHOCT moapa3ymeBa AyroTpajHOCT MPUMEHE MpaBa U OCTBAPH-
Bame jaBHOT MHTEPECa Y HAjpa3IMYUTHjUM KUBOTHUM CUTYyallHjaMa, a
YBPCTUM TIPaBoM 00e30el)yje ce meroBa BiaaBrHa, OHEeMoTyhaBa pe-
JIATUBU3AIHMja TIpaBa, HAPOUUTO Y MOCTYMIIMMA OCTBAPHUBAbA MPaBa U
obaBe3a rpaljana u apyrux kosnektuurera. Illkoncku mpumep 3ako-
Ha KOjU yCIIENTHO KOMOWHYje TakBa MpaBujla YIPaBHOT MOCTyHama y
Hajpa3IMIUTHjUM YTIPAaBHUM KUBOTHUM CHTyalljaMa jecTe 3aKOH KOjU
j€ yImao y mocneamy ToAuHyY IpUMEHE, aJli U Y JIeTeHy, Oyayhu ma ce
CYIITHHCKHA HEU3MEHCH MpUMeYyje 0e3Marto jeaad Bek. Pasyme ce, ped
je o 3aKkoHy 0 ommTeM ympaBHOM mocTynky (masbe 3YII).? Fbera 6m
Tpebasio ox 1. jyra 2017. roquHe aa 3amMeHn HOBOycBojeHn 3V, koju
je crymmo Ha cHary 9. maprta 2016. rogune.® [IpaBHO-TEXHHYKO je TIH-
Tamke Ja JIM je OmTo 1eanucxoqauje ocappeMenntu noctojehu 3VII, wmm
je OMJIO HEOIXOIHO JIOHETH HOBU? Y CBAaKOM CJIy4ajy, ycarialiaBame ca
Yeraom Cpouje o1 2006, eBporicke HHTETpaliyje, OHOCHO YWIAHCTBO Y
EY u eBporicku cTanmapan, Kako ce MOrpelrHo UCTHIE y 00pa3IoKemy
npeiora 3aKoHa WK y Aey CTPYy4HE jaBHOCTH,Y Hucy Hu npagnu Hu
npasu pasnosu 3a HETOBO JIOHOIICH-E, KAKO UCIIPABHO U apryMEHTO-
BaHo TBpAM npodecop . Muikos.” Crora ce noy3aano Mmoxe pehu ia

1 Munau Ierposuh, Hayka o ynpasmwaiby kao npemnocmagka ynpagHe noiumuKe,
Csen, Hum, 2010, cTp. 8.

Cnyorcoenu mucm CPJ, bpoj 33/97, 31/01; Cayocoenu enacnux PC, 6poj 30/10.
Cnyorcoenu enacrnux PC, 6poj 18/16 on 1. mapra 2016. roquse.

3opan Tomuh, ,,IIpearoBop 3akoHy o ommreM ynpaBHOM HOCTYNKY ™, y MOHOTpa-
buju: 3axon o onwmem ynpasHom NOCMYNKY.: npema cmarby 3aKkoH00aecmed oo 1.
mapma 2016. 2o0une, Ciyxbenu rmacuuk, beorpax, 2016, ctp. 7, 11.

5 VYmyhyjem Ha ucupnHy KpuTnuky aHanuszy Hanpra 3YII-a, u3 nepa jeaHor oz Bo-
nehux yrnpaBHOIpaBHUX ayToputera y Hac, nmpod. JI. Munkosa. Haupr 3YTIl-a je
YHEKOJIMKO KOPHIOBaH Y CKJIamy ca ayTOPOBHM IIPUMEN0ama, i je 3aKOHO/IaBall,
y ocHOBH, ycBojuo Tekct Hanpra 3YII-a u THMe enuMHHKCA0 IPOBEPEH U 100ap
3aKoH, a JIoHeo, cinoboaHo ce Moxe pehu, HeomroBapajyhu 3VYII, koju oapaka-
Ba MOJUTUYKO-TIPABHO CTAalC HALIMX 3aKOHA JaHallmbuie. Buie o Tome: pa-
ran Muikos, ,,JloBogom Hapra 3akoHa 0 ommuTeM ynpaBHOM MOCTYIKY — KOPak
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j€ HeCIIOpHO OUJIO pallMOHAIHUjE CaMO Yy TOjeAMHOCTIMA MOJICPHH30-
Baru (M3MeHaMa u jornyHama) nocrojehn 3VII, a He ykinamary ra u3
MIPaBHOT TIOPETKa HAKOH 86 TOAMHA PUMEHE, HAPOUUTO Ta HE MEHAaTH
ca [pey3eTUM U HEMIPOBEPEHHUM pelllehbMa KOja MOTY H3a3BaTH OIIITY
MOMETHY Y IPUMEHH, a TUME U KOH(Y3HUjy y HajppeKBEHTHH]Oj MpaB-
HOj 00JIaCTH, OHOj YIIPaBHOIIPABHO].

3VII, y3 ogpende o moceOHUM yIIpaBHUM TOCTYTIIAMA Y pa3-
JIUYATUM YIIpaBHUM MaTepujama (oOmacTuma), Kao U 3aKOH O YIpaB-
HUM criopoBuMa (naske 3YC), kojuM ce mpuMapHO ypehyje ympaBHO-
CYICKH IOCTyMNaK (yHIpaBHH CIOp), Y OCHOBU YMHE OBIAIH NPABHU
OKBHUD 3a YIpaBHO TpoIecHO TpaBo. Kako 6e3 mpaBHUX IMOCTyIaka
HEMa HU TIpaBa, 3HA4ajHO je yKa3aTWh Ha Haj3HadajHHUje ,,peopmcke’
HOBMHE YIpaBHOTI IPOLIECHOTI IIpaBa y HalleM npaBHOM cuctemy. C 00-
3WpPOM Ha TO Ja je TIOJINIHja, OMHOCHO 00JacT YHYTPAIIkhHX IMOCIOBa
3Ha4ajaH mocedaH Jeo yrpase, y APYroM ey pajia AaT je (KpUTHIKH)
OCBPT Ha HajONTHH]je HOBHHE 3aKkoHa o [lomuiuju.

2. Kputnuku normen Ha 3YII u 3YC

[Topen nauenne mpumende aa HoBu 3YII yommire HUje Tpe-
0aJji0 TOHOCHTH, jep roToBO BekoBHa npumena nocrojeher 3YIl-a Haj-
00JbU je JT0Ka3 HEroBOT KBAIHMTETA, MPOMYCT je 3aKOHOMABIA IITO je
YCBOj€H TEKCT 3aKOHa KOjH Mpy»ka MHOTO OCHOBa 3a KPHUTHKY. Tako je
mrera BumecTpyka. [Ipe cBera MmaTepujanHa cpeicTBa Ha Koja ce JaHac
CBU TOJIMKO TTO3MBAjy, & OUYUTIITHO C€ Y MPAKCH O FhAMa HE BOJIU pady-
Ha, TMOTPOIIIeHa ¢y OecroTpeOHO o] BIUIOM HUYHM H3a3BaHe pedopme
OTIIIITET yMpaBHOT TMocTymnka. CTame y CPIICKOj YIIpaBH CBAaKaKo HUjE
m00po, aJlk TO je BUINE MUTAmkE MaTePHjaTHOT YIIPAaBHOT 3aKOHOIAB-
cTBa U jom kojedera. [Ipumena (,,umruiemenTarnuja‘) HoBor 3YIl-a 3a-
xteBahe jomr n He Mana goxarHa GpUHAHCH]CKA cpeacTBa. Am HajBehe
MOCIIeTUIIe MOTY HACTAaTH y OCTBApHBalby W 3alITUTH NpaBa rpahaHa y
omHocuMa ca ympasoM. [lopes oBux Hauennux npumenabda uHou 3YII
caZpKK HEKa ,,OpUTrHHaJIHA® pellickha Koja HEe MO3Haje YIMOPEIHO YII-
PaBHO MPOIIECHO 3aKOHOAABCTBO, OAHOCHO CAJPKU OMTHE HE0CTaTKe
y TOjeTMHUM MUTakUMa OMIITET YIIPABHOT MOCTYIKA, ajli © MUHOPHA
no0oJbIIamka, Koja ce THYy Ipe CBera KOMyHHKalije cTpaHaka v opra-
Ha.

Tpeba pehn na cy y HoBom 3YII-y, mopen ocraor, norooice-
He npagne npemnocmaske 3a OJIAKIIaHO OCTBapHBamb-E IpaBa rpalana,

HAIpeJ WK JeceT y cTpany?, 36opruk padosa I[lpasnoe ghaxynmema y Hosom
Caoy, IpaBuu ¢daxyaret, Hosu Cap, 6p. 1/2013, ctp. 85-100.
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anu u oipehuBame ay)kHOCTH Tpah)aHMMa, Tako IITO ce Haj3a]l yIpaBa
obaBe3yje Ja cama npudaBba MOAATKE O YHEEHUIIAMa O KOjuMa ce BOJIS
jaBHE €BUJICHIIM]jE, & HE Jla CE TMOJHOCHOLIM 3aXTeBa, Kao JIo caja, 00a-
BE3yjy Ja MpWaxy jaBHE HCIIPaBe U JPYre J0Ka3e O YMECHUIIAMa O
KojuMa yTpaBa, WM JpyTd opranu, Beh Boje jaBHe eBuaeHuje. To je,
o ceOu, KBAJIUTATUBHU UCKopak. Morio O0u ce pehu u aa je To jeau-
Ha cBeTia Tauka HoBor 3VYII-a. llltaBuiie, 3akoHOM je mpeaBuljeHO Ja
Te ofpe0e CTynajy Ha cHary paHuje oj Behinne onpenada nosor 3YII
(uman 9 - Ha4eno AETOTBOPHOCTH M €KOHOMHYHOCTH, wiaH 103-myx-
HOCT OpraHa Jia mpu0aBu MOJATKE 10 CIYKOCHO] Ty>KHOCTH U uiaH 207
- TIpeKpIajHa OJI'OBOPHOCT CIY)KOCHHKa KOjU HE TIOCTYIH Y CKIaay
ca wnanoM 103). A mopen npekpiiajHe, npeasuleHa je u AUCIUIUIHH-
cKa oJroBopHocT oBnamrheHor ciyxoeHor ymia u3 3YIl-a, ykoiauko He
npubasiba, He oOpalyje, He 3axTeBa WM HE JOCTAaBH IMoJaTke (WiaH
110). Camo na 6u ce 3YII npuMemHnBao y MyHOM KamaruTeTy, IoTpeo-
HO je CTBOPHUTH U JIpyTe YCIOBE 3a ,,0e0UpoKpamuzayujy jagne ynpaege
“, mpe ceera KT yciioBe 3a capaimy u3Mel)y oprana ynpase u Ipyrux
JpKaBHUX M HEAPKaBHUX OpraHa W, Kao HajOUTHUje, ynododoumu ca
3VII-om xomniemenmapte 00pedbe 0 noceOHUM YnpasHum noCmynyu-
ma y pazuum opyeum ynpasuum oonacmuma (npema wiany 214 3YIl-a
1o 1. jyna 2018. ronune), Ha mpuMep y 00IacTH YHYTPAIIBHX OCIOBA
(3aKOHMMA O JIMYHOj KapTH, IPEOUBAIUINTY ¥ OOPABHINTY, IPXKABJbAH-
CTBY, ITyTHUM HCIIpaBaMa | Ap.) U ApyTUM obJacTuMa. Y THM U APYTUM
3aKOHMMa Yy pa3HUM YIPaBHUM IOAPYYjUMa, KOja Caapike oapende o
MOCEOHHUM YIIPAaBHUM ITOCTYIIIMMA, Tpeda MPEeIU3UpaTH IITa CE TIOHO-
CH Y3 3aXT€B, a KOje To/IaTKe OpraHu Npr0aBIbajy Mo CIyKOeHO] JTyK-
HOCTH, y3 TOIITOBAak€é MUHUMYyMa JOCTUTHYTHX TipaBa y 3VYIl-y. bes
TOT yIoj00JbaBamka, MPUKYIJbakEe MOJaTaka 0 YHhEHHIIAMa O KOjHuMa
ce BOIIE EBUJICHITH]E TI0 CITy>KOCHO] Ty>KHOCTH, MIaK OCTaje caMO He-
OCTBapeH MNokyaj, 6e3 003upa Ha 3akoHcke rapantje u3 3VIl-a - da
ce y NOCeOHUM YNPABHUM NOCHYRYUMA He Modce uhu ucnoo Hueoa
docmuenymux npaeéa no 3YII-y- (anan 3, ctaB 2). Tora je cBecran u
3aKoHOaaBall, Oyayhu na je mpeasumeo oapendy o ayxHocTu Brame
na obpasyje KoopamHanmmoHo Teno paaw MpolieHe yCKiIaheHOCTH Io-
cebHux ca ommruM onpexadama 3VYIl-a (uman 214, craB 2). OgHOCHO
KoopauHaimoHo Teno o0pa3oBaHo je MO0 MCTEKY 3aKOHCKOTr poka.® Y
HAaIlIeM MPABHOM MOPETKY CBH 3aKOHH y (OPMATHOM CMHCIY jeIHAKe
Cy IpaBHC CHAre (HeMa BUIIINX U HUXHUX, CHCTEMCKHNX U HECCUCTCMCKHX
3aKOHA), ¢aMO TIOCTOjU TPBEHCTBO NMPHUMEHE CHeyujanHux y OTHOCY

6  Ommyka o obpa3zoBamy Kooprunaronor Tena 3a yckinahusame noceOHrX 3akoHa
ca 3YII-om, Cayorcoenu enacnux PC, 6p. 82/2016. Mehytum 1 HakoH GpopMupama
Tor Tena Bnana je yrBpauna oxnpehene mpezuiore u3MeHa 3aKOHa KOjU Cy y Cy-
MPOTHOCTH ca 3ajeMucHUM npaBuma u3 3YII-a, mpuMepa paau 3aKOH O MOPECKOM
MOCTYIIKY U IOPECKOj aAMHUHUCTPALMjU U JP.
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Ha oxrosapajyhe onwme (reHepaline) 3aKOHCKe ojpeade. JeIuHO mTo
MpeocTaje y Ciiydajy HEKOMIUIEMEHTApHOCTH ofipeiada jecTe 3aliTuTa
YCTaBHOCTH M 3aKOHUTOCTH KOjy BPIIM YCTaBHU CY/, IpeM/a OH HeMa
HaJJICKHOCT Jia oliemyje MelycoOHy yckialeHoCT 3akoHa, Tj. ,,3aK0-
HUTOCT 3aKOHA“, ajii OM Tpedao Ja MITHTU jeMHCTBEHOCT MPABHOT
nopetka. Mehytum, To je TONPUIIMIHO TPOM U Y HAIIIUM YCIIOBHMA HIC-
MOJIMTU30BaH U Hee(hMKacaH MOCTYIaK NpaBHe 3amTuTe. [IpuKkynbame
rojiataka ex oficio ol cTpaHe opraHa yrnpaBe HECIIOPHO JOBOAM O
OJIAKILIAaHOT OCTBAPHBAaba NpaBa CTpaHaKa, ald MOXeE Jia JIOBEJE U JI0
OJlyTOBIIAYCHA TIOCTYIIAKA, jep je yIpaBH MOTPeOHO BpeMe Jia MproaBH
onpehene nomaTke, HAPOUNUTO aKO OPTaH KOJH pellaBa YIpaBHY CTBap
HE pacroiake IoTpeOHUM mojanumMa. 300T Tora OM HECaBECHHU CITYXK-
OCHUIIM MOIJIH J]a MPHOETHY OMOPTYHH3MY M Jia MOJy4aBajy CTpaHKe
Ja caMH TpuOaBJbajy MOAATKE Y IMIJbY yOp3ama Mporeaype., aau To
MOXKe U Tpeba ma ce pemraBa pykoBolhemeMm y ympaBu. CBe y CBEMY,
OBe oJ[peioe cy KOpak yHAIpes, ald YKOIMKO ce He ycariace oapende
noceOHux nocrynaka ca 3YII-om, onpende 3YII-a Hehe nmartu HuUKa-
KaB mpakTH4aH 3Ha4yaj. CamMo 300T OBE HOBHHE Huje Ou10 HeONX0OHO
donocumu nosu 3VII.

Hosum 3YII-om KoMyHHKallija OpraHa u cTpaHaka AOIyHe-
Ha je IpaBWINMa O €JIeKTPOHCKO] KOMYHHUKAIHMjH, a TO je OMTHO 3a paz-
Boj E-ynpage, koja je y Hac MpakTUYHO TEK Y HACTajamby M jOII YBEK
ce YIIaBHOM CBOJM CaMO Ha MH(OPMHCAIE O MOTPEOHHM JOKYMEH-
THUMa M TIOCTYIIKY pellaBamba HEKe YIpaBHE CTBapH U, EBEHTYaJHO Ha
3aKa3MBambe TEPMHUHA WM €JIEKTPOHCKO MOTHOLICHE 3aXTEBa, a CaMo Y
MOjeAMHUM YIPaBHUM CTBapHMa Moryhe je BUXOBO pellaBame elek-
TpPOHCKHM IyTeM. Takole, ycTaHOBJbaBa ce T3B. JEAMHCTBEHO YIPaBHO
Mecrto (wiaH 42) ynMe ce He yThue (M He MOXKe Jia ce yThYe) Ha Ha-
JUIe)KHOCT OpraHa KOjH pelllaBa yIpaBHY CTBap W Ha MPaBO CTPaHKE J1a
HETIOCPEAHO MOAHECE 3aXTEeB HAJIC)KHOM OpraHy. 3a yCTaHOBJbaBaHHE
JEIMHCTBEHOT YIPAaBHOT MECTa MOTPEOHO je& TPOMHCUBAKE OMKHX
ycioBa ol ctpane Bnaze, mpu uemy je uctekao pox, a nponuc Braoe
Huje Oonecer. Y3rpen peueHo, JeAMHCTBEHO yPaBHO MECTO je, 1O y30-
pY Ha ,,jeIMHCTBEHH LIanTep‘* 3rOAHO 32 MAPKETHHIIKO MPEACTABIbAbE
pedopmu ynpase. OBa ocaBpeMemEHa pelleha, y3 OHa Ipyra, OpraHu-
3aluoHe MpHUpoje, Tpebano Ou (y TCOPHjCKOM CMUCIY) Ja JIOBEIY 10
M0jeAHOCTABIJbCHA, MOACPHNU30BakA U yOp3amka yIpaBHOT MPOIECHOT
nocrynama. MehyTum, y ueiauHu nocMarpano, npumena Hosor 3YIla
y TIPaKCH Tpe MOXKE Ja M3a30B€ MHOIITBO MPOOJIeMa U HEOyMHIIa, Te
Jia IOBEJIe 10 HeyjeHadeHe yIpaBHe MpaKce.

Hogwuna je u mro je mo HoBom 3V 11-y cranmapanHo onamheme
oMOyJcMaHa J1a JIOHOCH TPENopyKe caja KOHKpeTH3oBaHo. Hanme, oz
3aKOHCKHM yCJIOBHMa 3allITUTHHK Ipal)aHa MOXKe 1a JOHece Mpernopy-
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Ky J1a c€ TMOHUINTH, YKUHE WA U3MEHU MPaBHOCHAKHO PEIICHE, aKO
CmpanKa Ha mo npucmaue u ako ce mume He epeha unmepec mpehez
auya.

Onpehene ,,peopMcke HOBHHE IPEACTaBIbajy U pobiema-
TUYHE YnibeHulle na je npeamer 3YIl-a, cymporHo npeamery 3YC-a,
HEOCHOBAHO MPOLIMPEH, a TUME j€ U 110jaM yIpaBHE CTBAPH YHEKOIUKO
MPOILUPEH, cynpomuo nojmy ynpasre cmseapu y 3YC-y (a te onpende
Tpeba na cy KoMmIuieMeHTapHe). Haume, mopen ynpaBHOT akTa KOjuUM
Cce pelIaBa yrpaBHa CTBAp y KIACHYHOM CMUCITY, 3aKOHCKE KaTeropuje
3VIl-a nocTajy u eapanmuu axmu, YynpasHu y2o60pu, ynpasme paorse u
npysicarse jagHux yciyeda, MpOTUB KOjUX je Moryhe KOPpHCTUTH MpaBHO
CPEeACTBO — npuzo6op. OBe HOBUHE Y 3aKOHY KOjUM C€ TPaJUIIUOHATHO
Koau(UKyje yrnpaBHU IMOCTYIAaK, y KOjeM CE pellaBajy ylpaBHE CTBa-
PH IOHOILCH-EM YIPAaBHHUX aKara, HeMPUMEPEHE Cy U CIIOPHE U3 BHUIIIE
pasnora. IIpBo, Oynyhu npoyecnu 3axon, 3YIIl Huje MecTo y KojeM ce
cabupajy ynpaBHE aKTMBHOCTH, 3aKOH O AP>KaBHO] YIPaBH je MECTO
3a TO, a TO je 3aJarak u ynpaBHomnpaBHe Teopuje. [lojeaune teopujc-
K€ KOHCTPYKIHje OKO KOjHX HeMa KOHCEH3yca y yNpaBHONPAaBHO] Ha-
yIIH, MIOCTajy cajia 3aKOHCKE KaTeropuje, U TO MO CXBaTamby CTPYUYHHX
obpahuBaya 3akona! To ce moceOHO OAHOCH Ha yNpaBHE PaAmbe U Ha
Ipy’Kame jaBHUX yciyra. To 3Hauu /1a CBe yIpaBHE Paibe U MPYKabe
CBHUX jaBHHX yciyra Ao0ujajy mpouecHy ¢opmy! Z[aKne JloJa3u 10
(hopmanu3oBamba CBUX YNPAaBHUX PaAlbU U MPYKamba jaBHUX yenyra.
Apyro, npyskame JaBHI/IX yCiIyra y HaleMm HpaBHOM CHCTEMY BE3yje ce
3a jaBHE CIIy’k0e, a 1ojaM jaBHE CITy»O0e calp>Ki HONUTHYKHU CYIICTPaT y
JurujeBckoM (TEOpHjCKOM) CMHUCITY. Y TOM CMUCITY U BPILECH-C YIIPaBHE
BJACTH ce ey(hPeMUCTHUKH O3HayaBa Kao NpYyXKame jaBHUX yciayra. Y
TOM, TEOPH)CKOM CMHCIY U JAp’KaBHa ynpasa je jaBHa ciyxko0a. Camo
LITO TO HEMa Be3€ ca HAaIlMM MO3UTHBHUM IIPaBOM, jeép MHUHUCTAPCTBA
W OpTaHM ynpaBe HHUCY jaBHe ciyxOe. Tako ce mpykame jaBHUX yCITy-
ra, OJHOCHO 00aBJbambe jaBHUX CIIYy’KOU Y MMO3UTUBHOIIPABHOM CMHCITY
HEOCHOBAHO I'ypa y YIpaBHH MOCTyHaK (sic!). Jep, kao 1mITo yXoBHTO
npuMehyje BelIMKH ayTOpUTET y YHpaBHONPABHO] HayllH, npoq)ecop
MHUIIKOB U KOMYHAJIHE JEIaTHOCTH, ,,BOJI0BO/ U KaHau3aiuja‘” npes-
CTaBJbajy MpYXKame jaBHUX yciyra, a HoBuM 3YII-om ce u oHe mon-
BOJIE TIOX ynpasHonpoyecHu pexuM. Tpehe, ynpaBHH yroBopu cy Teo-
pHjcKa, aju He ¥ TO3UTHBHOINPAaBHA KaTeropyja y Hac, CTora ce lbHX0BO
ypehuBame y 3YII-y y 0BOM TpeHyTKYy MOX€e CMaTpaTu HEMOTPpeOHUM U
npeypamenuM.®) UeTBpTo, capanmmuu axm NPEACTaBba YHUKYM HALIET
u xpsarckor 3YIl-a, nakie HenmpoBepeHo, c1000aHO ce Moxe pehu n

7  Jparan Muinkos, ,JloBorom Hapra 3akoHa 0 onmtem yrnpaBHOM MOCTYIKY — KO-
pak Hampez Wi JeceT y CTpaHy?®, HaB. Aejo, CTp. 95.

8  MUcro, cTp. 94.
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eKCIICPUMEHTAIIHO PeIlieHhe, KOje eBeHTYaTHO MOXKE Ja TOBE/IE 110 Cy-
BUIIHOT aJIMUHHCTPUPAka, a TO CBaKako HUje HU4YHju nHaTepec. Crora
Ce YMHH JIa TapaHTHU akT y HoBoM 3Y -y, BHIlle MMa yIIory a MOKaxe
HEKaKBY OTBOPEHOCT 3a HOBa, ,,MO/iepHa‘* pemierma.”

VY nHoBoMm 3VIl-y M30CTaBIbEHO je U no3usarbe CTpaHaka, a
ypeheH je nosus, yBeeHO je obasewmasarse CTPAHKE O JOHECEHOM
pewewy! Ilpu ToMe, mocTaBibame MOCTaje caMo jefaH ol HauuHa o0a-
BElITaBamka CTPAHAKA; 3dK/bYUAK KOJUM C€ OITYyYHBAIIO O MHUTAFmHUMa
MOCTYIIKA M O CIIOPENIHO] CTBAPU 3AMEIEH je NPOYECHUM peliereM,
KOjUM Cc€ MHaue OAydyje O IVIaBHO]j, yNpaBHOj cTBapu! 3akJbyyak je
caza, 1o MpaBwiLy, yCMEH U CaMO M3Y3€THO C€ MUCMEHO JIOHOCH, U TO
KajJa ce He JIOHOCH pellewme, a (MPOIeCHUM) pelllekheM ondailyje ce
3axteB (wiaH 92) wim oOycraBiba nocrynak (wian 101). Tako canma
mmocToje aBe Bpcre pemema y 3YII-y: maBHO (MEpUTOPHO), KOjUM Cce
pelaBa yrpaBHa CTBap M NPOLECHO PELICHE, IITO MOXKE N3a3BaTH KOH-
(y3ujy y ynpaBHO]j ¥ CYJICKO]j TpaKcH. YONIITEHO y3€B, YMHH ce ja he
HETaTHBHE MOCJICANIE OBAKBUX 3aKOHCKMX HOBHHA CHOCHTHU CBH: YII-
paBHa mpakca, rpal)aHu u Ipyre opraHuzaiije.

bynyhm ma je cymcka koHTpoJa yrpaBe Haj3HadajHUja CTIOJb-
Ha KOHTPOJIA, 32 KOHTPOJIY 3aKOHHTOCTH yIpaBe OHUTHE Cy ompende o
ympaBHoMm criopy. Ilocnenmu 3akoH o ympaBHuM criopoBuma (3YC)
moreceH je 2009. ronrHe M HUjEe JOHEO 3HAYajHUje KOHIICTIIIHjCKEe HO-
Bune.'” Hajsehu je Hemocrarak IITO je yIpaBHU CIIOP, IO TIPABUITY U
nasee jemnocrernieH. [Ipu Tom, mpeamer 3YC-a u Hoor 3VYIl-a He mO-
KJIanajy ce, Tj. MpeMeT CYJCKe KOHTPOJIE CY U 110 CTAPOM H 110 HOBOM
3YC-y camo ympaBHH aKTH, JaKje MOjeAMHAYHY TTPaBHU aKTH, aJld HE
W palii-e BpIIiana ynpase (He M YIpaBHE pajiibe U MPYKaAbe JaBHUX
yemyra!).!'V Jlakie, nmpeamer 3YC-a 3HaTHO je yKH OJ TIpeaIMeTa HO-
Bor 3VII-a. Onpeheno ymomobspaBame TUX onpenada de lege ferenda je
HEMHHOBHO, a y KOM IpaBiy he 3akoHCKe M3MeHe MhH He3aXBallHO je
MPOTHO3MPATH, C 003UPOM Ha HOMOTEXHUKY, CAJIPIKUHY, Je3UK U ,,KBa-
JINTET HOBUX ' 3aKOHA.

9 Bume o rapantHoM akty: Dragan Vasiljevi¢, “Legal nature and significante of
guarantee act in general administrative procedure bill”, y 36opuauky: Janu Apuu-
6anoa Pajca, Tom 1 (mpupenuna: [Iparana Komapuh), Kpumunanuctuako-monu-
nujcka akanemuja, beorpam, 2016, ctp. 44-54.

10 Bwume o pa3Bojy ympaBror cmopa: Cperen Jyrosuh, ,IlpeoOpaxkaj dpsxaBHOr
caBera y CpOuju XIX Beka — ka MHCTUTYIIMOHAIN3ALU]H YIIPABHOT CIIopa‘, y
300pHUKY: Yemae Kpamesune Cpouje 00 1888. — 125 2oouna 00 donowersa (npu-
penuiu; Biianau Iletpos, lapko Cumosuh, Tujana Hlypnan, MBana Kperuh-Muc-
tpunenosuh), [Ipasun dakynrer, beorpan, 2015, ctp. 135-145.

11 Cayocoenu enacnux PC, 6poj 111/09.
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3. Kputnuku noren Ha 3aKOH O MOJHULU]U

[TocebHO moapydje ynpaBe WM OCOOCHU JICO JIpKaBHE YII-
paBe mpejicTaBiba noiunuja. Y Hac je 2016. roquHe JIOHECEH ,,HOBH
3akon o nomuumju (gasbe 30I1), a y cTBapu, mo HauuHy ypelhuBama
Haj3Ha4YajHUjUX MIOjMOBA U MHCTUTYTA HUje ped O HOBOM 3aKoHy, Beh o
HEILITO U3MEH-EHOj U JIOMYHEHO] BEP3HjH PBOT 3aKOHA O MOJUIHjU U3
2005. rogune. Mako je3snukn, HOMOTEXHHYKH U PEAAKTOPCKH MambKaB,
30I1, y ocHOBH, TIpE/ICTaBIJba JCIIOTBOPAH MPABHU OKBUP 33 00aBJbahe
MOJIMLIN]CKUX H ca FlbHMa MOBE3aHMUX JPYTHX MMOCIOBa. AHTHHOMU]jA U3-
Melhy oBe nBe Mel)ycoOHO cynpoTcTaBibeHe Te3e 0a3upa ce Ha aHaju-
3 Haj3HAYajHUjUX HOPMATUBHHX peUICHka. 3aKOH, Kako OM ce peKio
,,HE Be3yje pyKe MOJIULHUjU", OHA pacIioyiake IIOTPEOHUM HOAUYUJCKUM
osrawhersuma u mepama 3a 6e30eqHocT TpahaHa U apxkaee, anu je
NpernyH HOMOTEXHHYKHX TPOIYCTa, CaapXH MPa3HOCIOBIbE (MHOTO
TEKCTa, a MaJIO Caap)KHHE), CIOPHE je NUKIUje KOja HeMa HOPMaTHBHHU
nyx, Beh Buie nojceha Ha TEKCT U3 cTpareruja.

3011 canmpky HeBemIT MOKymaj ofapehuBama yHYTpalImbUX
rociioBa (4iaH 2) ¥ BUXOBOT pa3/iBajara O MOJUIUjCKUX TI0CIIOBA,
IIpH 4eMy He pa3liiKyje W Jpyre, T3B. HHTepHE mocioBe (wiaH 1-3).
ITpu Tome, yHyTpalibe mociose oapelyje 6e3 muxoBe cagpkune.'?

VY unany 3 30Il-a Ilonunuja ce oapelyje Kao ,,lieHTpagHa
OpraHu3alyoHa jeauHuiia MUHUCTApCTBa, Koja y 00aBsbaby yHYTpa-
HIEBUX, OJHOCHO MOJHIUjCKUX (H ,Apyrux‘, C.J.) mociosa, ITATH U
yHanpelyje 6e30enHoct rpahana um umMoBmHe, momTyjyhu YcraBom
3ajeMyeHa JbYJICKa U MambHMHCKA TpaBa U cio0ojie 1 Jpyre 3amTuheHe
BPEIHOCTH Y IEMOKPATCKOM JPYIITBY, y3 MOTYRHOCT Ha YCTaBy M 3aKO-
HY 3aCHOBaHe ynorpede cpezcrasa npunyae’. Kao mto ce Buay, ped je
0 TEOPHjCKOj NeUHHUIIM]H, Y3 TO aHAXPOHO], KOjOj HHAYE HHU]E MECTO Y
3akony. @opmyrnarnja ,,[IeHTpaTHa OpraHu3alnoHa jeINHUTIA" BUIIIC j©
TEOPHjCKOT KapakTepa, Hero MITO OJIroBapa 3aKOHCKO] TEPMHHOJIOTH]H.
Axo je cTpyurn oOpahuBad 3akoHa XTeo Aa AepHUHHUIIE TTOTUIH]Y, OHJIA
je Tpebarno ma Kake Ja je TMONMUIMja OpraHWU3alioHa IeJIMHA JIPYKaB-
He yTmpase (M3BPIIHE BIACTH), UM OCHOBHA OpPTaHU3aI[MOHA jeAMHUIIA
MuHnuncTapcTBa (OpraHCKH elIeMeHar), OpraHu30BaHa paliu ollpyKaBama
jasnoe peda u 6espeonocmu (HyHKIHOHATHHU €JIEMEHAT), Koja IpH-
MemYje 3aKOHOM yTBpheHa noruyujcka u opyea osrauthersa (dhopmar-

12 Bume o Tome 1 0 3akony o noyuuuju yormre: Cperen Jyrosuh, Jlapko Cumosuh,
»3aKoH o moiuiuju Peryonuke Cpouje ox 2016. roguHe — KpUTHYKK HOLIIET ,
300opHux padosa Ilpasnoe paxynmema y Hosom Caoy, IlpaBau dakynrer, HoBu
Cap, 6p. 1/2016, ctp. 71-85.
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HU 1 MaTepUjajHu eJieMeHar), Mel)y kojuMa u cpesictBa npunye (koep-
LIUTUBUCTUYKH €JIEMEHAT).

ITon neBemtuMm HacioBoM ,,Hamnexxnoct Munucrapcrsa®
(IpaBUIIHO je 1MojaM KOPUCTUTH Y MHOXKUHM) Yy wiaHy 11 3akoHozmaBan
onpehyje HajoutHuje akruBHOocTH MVYII-a. llpema nukumju onpenada
13 OJIHOCHOT 4JIaHa Tpe OU ce PeKJIo J1a je Ped O TEKCTY U3 HeKe CTpa-
TETHje WIH JCJIOKpYyTa, a He 0 HaanexkHocTuma MVYII-a. Hamiexxnoctu
cy OpojHe, oHe mpeacTaBibajy oBnamhema U Jy>KHOCTH W yTBpheHe
CY KaKo OBUM 3aKOHOM TaKO U MHOWMEOM Opy2ux 3aKOHA U3 00IacTu
YHYTpAIIBUX MOCIIOBA.

bynyhn ma ce y 3akony jemanmyT roBopu o Ilomumuju kxao
[IEHTPATHO] OPTaHMU3AIMOHO] jeauHuIH (wiad 3), a apyru nyT o u-
pexnwju nommnuje (wian 22-24), mocTaBjba ce MUTame aa i m3Mehy
[Tonmmmuje kao MeHTpaIHe OpTaHU3aIlMoHe jeanHuIe U JlupeKiuje mo-
JIATIje cTOju 3HaK jemHakoctu? O omuocy [lomwmmwmje u Jlupeknmje mo-
JIUIIMje TIOCTOjU MpaBHA NMPA3HUHA, JIAKJIe HETOPEUCHOCT 3aKOHO/ABIIA.
Uunm ce ma ce Jupekmnuja nonumuje u [lonmwmuja kao 1eHTpasHa opra-
HH3AIMOHA jeANHAIIA y BEJTUKO] MEPH CaApKUHCKU Tokamnajy. C mpyre
ctpane, usmely Iomumuje (y GyHKIIMOHATHOM cMHUCTY) U upekiuje
nomnuje (Y OpraHKkoM CMHCIY) HE CTOjU 3HaK jemHakocTu. [IpBo je
IUpH a IpyTo yxu mojam. Ilpu ToM, m1oOpo je pememne mTo y 3aKoHy
HHje npensuleHo na je JJupexija monumnmje opral yIupaBe y cacTaBy
MUHHCTPCTBA, jep OpraHH yrpaBe y cacTaBy CaMOCTAIHUX OpraHa yii-
paBe UMajy Marmbe CaMOCTAITHOCTH O] CAaMOCTAIHUX opraHa (mpuMepa
paau He MOTY JIa TOHOCE Tpotice, u Ap.). OBakBuM pemiemeM ([Tomm-
[IMja — OpraHu3alioHa jeIMHAIIA, & HEe OpraH yIpaBe y cacTaBy) MPHC-
HHja je PpyHkmuoHamHa Beza uaMelhy MVYIl-a u monumwje, 9uju je oHa
WHTETPAHU, HEPACKUIUBH JICO.

3aKkoHCKe HOBMHE Cy U OIpeade Koje ce 0AHOCe Ha ciyxOe-
HE paJiibe Mpe U MOCye MPYKEHE MOTUIM]CKe TTOMONYU y W3BpIICHUMA
W MOCTYNIIMMa BaHCYACKOT HaMHpema (WwiaH 55), npyxame momohn
3PaBCTBEHUM paJHUIUMA (4iaH 56), KpUMHHAIUCTHYKO- (POPEH3NUKY
perucrpanujy, y3uMame APYTuX y30paka, KpUMHUHAIUCTHYIKO-(opeH-
3WYKa BEIITa4YeHha W aHanmm3e (wiad 62), MOCTymame MpeMa JIHIIMa
KOja YXKHBajy IHIJIOMAaTCKO-KOH3yJdapHu umyHHTeT (wian 71). Ilo-
nmunyjcka opnamhema HaOpojaHa Cy METOIOM eHyMepaluje y wiaHy
64, npu yeMy BHXOB Opoj HUje KOHAYaH, jep MOJIUIMjCKU CIYKOCHHU-
LU y cTarycy OBIAIINEHUX CITy)KOSHHUX JIMIA TPUMEHY]Y MOIUIH]jCKa
opnamhema u3 3akona o nonmnuju, 3KI1-a, 3akoHa o mpekpiIajumMa u
Jpyrux 3akoHa. [Ipu Tome, nprMeHa oBnamhema mpeMa MaloJleTHUM
JIMITMMA je IpyKuuje npeaBul)eHa, y CMUCITY Jla caMO MPUKYILUbake (Tpa-
KEHe) 00aBeIITeHha Y CBOJCTBY rpal)aHuHA U caciylllambe MaJIOJeTHH-
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Ka y CBOJCTBY OCYMIbHMYCHOT NPUMEHY]je MOIUIAjall 32 MaJIOJICTHHUKE,
JIOK CBa OCTaJia MOJHIIMjCKa OBJamhemha NPUMEY]y CBU MOIHIIN]jCKU
cinyxoenunu (tpedano je pehu y cmarycy OCJI, jep momuiujcke mo-
clIoBe He 00aBJbajy ONUIHM]CKH ciiyxOeruiu y crarycy [1/1). [Iponmyct
j€ 3aKOHOJIABIIA IIITO je de jure YKUHYO MOJUIM]CKO OBJamiheme 3ap-
JKaBara JIMIa, TaKo MTOo ynyhyje Ha IPUMEHY OITHOCHUX ofipenada u3
JPYTHX 3aKOHA, Y 3aBUCHOCTH OJI TIOCTYITKa KOjH ce mpumemyje. [Tomm-
LIMjCKUM OBJamhemMa puI0iaTa Cy U HoBa: yTBphUBame NPUCYCTBA
AJIKOXOJIa W/WJIM TICUX0aKTUBHUX cyrcTaniy (wian 101); Bpiiewme 0e3-
OennocHux niposepa (wnaH 102); npujem Hahenux crBapu (wian 103).
A ox ynotpebe cpejcTaBa MpHHYIE TPUIOIATH Cy: YHOTpeda pacmp-
mMBaya ca HaJapaxyjyhuM cpelcTBOM, €JIEKTPOMAarHeTHa CpelcTBa
(eMeKTpoIIoKep M eNEeKTPUIHA MANUIa) U yIoTpeda BaTpEHOT OpyKja
npema Bo3uity y nokpery (wian 111, 112, 126). Kon ynorpebe BaTpeHor
opyXja Kao CpeJCTBa MPUHYJIE 3aKOH je YKMHYO MOCEOHE CHUTyalldje
KOj€ je caaprkao paHuju 3aKOH, aJld je YCJIOB MOCTOjarma HEMOCPEIHE
OTIACHOCTH TIO YKMBOT 3aMEH-EH YCIIOBOM YTpOKaBarba >KUBOTA, HIIH
yak Moryhaomrhy yrpokaBama >kuBoTa (wiaH 124, ctaB 1 u 2). Y oBom
Jeny 3aKoH cajipKH PEeJaKTOPCKE TPOITyCTe, MPUMEpa paiu y WiaHy
64 maBomu ce oBiamheme npuxkynsbarbe odaBemTema (Tauka 6), a 'y
unany 91 ypelyje ce mpasicerve obaBemrema, Ipu 4eMy je U30CTa-
BJHEHO jJEMCTBO Y IOy 3alITUTE JbYJACKHUX IPaBa Koje ce OJJHOCH Ha
3a0paHy MOHOBHOT TT03WBaba JIUIA KOje 0/101]je J1a ITPYKU 00aBeIITCHE
(TakBe opende U30CTaBbEHE Cy M KOJI IT03MBama). Takohe, onpende o
Tpakemhy 00aBelITeHha MPEIIMPOKO Cy GopMmyinucane, 6e3 oapehuBama
rpanuna opnanthema, Oyayhu ja Huje oxpel)eHo 0 KOjuM KPUBUYHUM U
MpeKpIIajHIM Aenuma je ped. [lasse, kox onamhema mperiena oojexa-
Ta, Cpe/ICTaBa, MPOCTOpa M JOKyMEHTAIINje U KOHTPAMBEP3UOHOT ITpe-
mena (wiad 95) uzocraBibameM ONMKE OJIPEIHUIIE KOja C€ OMHOCH Ha
MIPOCTOP, HIIP. CIYKOSHU MPOCTOP U CJI, MPOIIUPEHO j& OBIaITheme u
Ha CTaMOCHH MPOCTOP, IITO j€ Y CYIIPOTHOCTHU Ca YCTaBOM 3ajeMUCHOM
HETIOBPEIMUBOIIINY CTaHa W YCIOBUMaA 3a yiazak y Tyhu cran (wian 40
Ycrasa).

3aKoH caJip)KH U OpPUTHHAIHA PelIeha Koja oayaapajy of mo-
clioBa Jp)KaBHE ympase, kao Hip. aa ce MYII GaBu HaydHOUCTpaXKH-
BaukuM pajgoM (. 133).

3aKoH 0 TOJNHIINjH, TIOCBETHO j€ JbYICKUM PecypcrMa TOTOBO
TpehnHy yKymHOT Opoja 4iaHOBa, a yIrpaBjhadka (yHKIIHja KaJpOBH-
Ma je, mpema o0pa3iIokemy Npeaiarada 3akoHa, OCHOBHH pas3or 3a
JOHOIIEwke 3akoHa. MeljyTum, yrpaBo Taj /€0 3aKOHA IMpyXkKa BUIIIE
npocTopa 3a KpuTHKy. Hanme, HadenHa nmpumenda OIHOCH ce HA TO
Ja je, y TOM Jieily, 3aKOHOJaBaIll MOJUIIN]y YHHU Ce npesuiie npudiu-
JAHCUO ONUIMEM YAPABHONPABHOM PENCUMY U UMO HUje YBAXNCUO Cheyu-
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@uunocmu noauyuje Kao ocobenoe oena opcague ynpase. Y 1ojenu-
HOCTHMa, TIPOOJIEM je IITO Cy 3aKOHCKA pellieha O HallPeAoBamby 10CTa
pUTH/IHA, YMME je HampenoBame MONUIM]CKUX CITy)KOeHUKa Kao 00e-
JIeKje CITy’)KOCHUUKUX OJIHOCA JOBENICHO Y MTUTAmE. 32 HANPEI0BakE Ce
Tpaxke, TIOpeJ] OCTAIIOT TPOTOJHUIIILE TPOCEUHE OlleHe paja ,,Mcmuue
ce, a mpeaBul)eHo je caMo 10 mpu BPCTE 3Bamba-4HMHOBA 33 CPEABY U
BHUCOKY CTpYy4Hy crpeMy I crerneHa, kao y ,,0NIITeM YIIPaBHOIPABHOM
pexumy*. 3Bama, OMHOCHO YMHOBHU HHCY BHIIC CIy)KOCHa obenexja
Hero QYHKIIMOHATIHE O3HAKE PaJHUX MecTa. 3aTHM, CBa PajiHa MecTa Cy
KpYTO IOJieJbeHa Ha pyKoBojieha ¥ M3BPLIMIIAYKA, 2 MHOIITBO PaJHUX
MecTa je U jenHo U apyro (Hop. medoBH CMEHA y JICKYPHO] CIyKOH,
Bohe cekropa, Bohe rpyma, HOMOIHUIM KOMaHaupa, medoBu oxceka
WTI), MTO CE OipakaBa M Ha IJIaTe, a CBE TO je MOBE3aHO Ca MOTH-
BallMjOM IOJUIUjCKUX clykOenuka. C apyre cTpane, npeasuheHo je
Jla paJiHu OJIHOC 3all0CJICHOM IIpecTaje, ,,ako je JBa IyTa Y3aCTOITHO
OIIeHE€H HeTaTMBHOM OIIEHOM — He/I0BOJbaH -1 (uman 172). I1pu Towme,
KpymnaH je MPOIyCT 3aKOHOAABIA IMTO 3aKOHOM HHCY yTBpheHa Omu-
»Ka MEpHIIa 3a OlICHhHBAbE pe3yliTara paja u KapujepHo HalpeIoBambe,
Beh je TO mpemymTeHo MOA3aKOHCKO] peryiaarnBh. Tako 3akoH ocTa-
BJbA TIPOCTOP 3a apOUTPAPHOCT Y OCTBAPHUBALY (PYHKIIH]E YIIPaBIbamkha
KaJpOBHMa, TIOCIIEeIyje aIMUHUCTPUPALE U TPOIIKOBE, YCTAHOBIHABA
PECTPUKTHBAH CHCTEM HaIlpeaoBama, IeMOTHBHUINYhe Jienyje Ha 3aro-
CJICHE Y TIOJTHUITHjH.

4. YmecTo 3aKJbyyKa

Pedopme ynpase n monmuiyje Hrcy moryhe 6e3 peopmu mpa-
Ba. Crora je nobap mpaBHH OKBHP ,,yCIIOB CBUX yCJIOBa™ 3a 10OpyY yIipa-
By (1 nmonunyjy). 3a HoBu 3YII y nenuHu, Temko ce Moxke pehu aa 1o-
HOCH pedopMe OIIITET yIpaBHOT MOCTynka Ha Oosbe! IllTaBumie, mpe
Ou ce MOTJIO TBPAHUTH CYIPOTHO, JiomnM 3Y [1-oM 3amMemeH je Heoctop-
Ho kBayurerad 3YII ca rakopehn BekoBHOM Tpaauijom. HoBu 3VYII je
HOMOTEXHHYKHU CIIOPHE JIUKIIUje, leroBa TEPMHHOIOTH]ja TIOTIPUIHIHO
oJicTyna of TepMuHoiordje nperxoanor 3YIl-a u ox ommrenpuxsahe-
HE MpaBHE TEPMHUHOJIOTH]jE, KA0 M OJ] JOCATANIBUX U YIIOPEIHOPAB-
HHUX yCTaHOBa W MHCTUTYTa.'? To MOXe M3a3BaTH MpaKTUYHE TPOOIIe-
Me y BeroBoj npuMenu. Takohe, 3akorcku nojmoBu u3 3YIl-a ve mpa-
Te MOJMOBHU amapaT MaTepHjaHOT yIpaBHOT mpasa. [Ipemaa je ped o
MPOIIECHOM 3aKOHY, FETOB TPEIMET j€, YHHHU CE€, HEOCHOBAHO MPOIIIH-

13 [paran Muixos, ,,JloBomom Hapra 3akoHa 0 oImTeM ynpaBHOM TOCTYIKY — KO-
pax Hanpex Wi JeceT y cTpaHy?®, HaB. 1eno, ctp. 81-83.
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PEH YHpAaBHUM padtama U NPYICAFEM JaGHUX ycayea, Koje caia Jio-
oujajy ynpasuonpoyecry Gopmy! Camo Te ,,yIpaBHE aKTUBHOCTH HE
Y’KUBA]y HEMIOCPEHO CYJICKY 3allITUTY Y YIIpaBHOM criopy (Beh nzyser-
HO MOCPE/IHY CY/ICKY 3aIITHTY Y TApHUYHOM TOCTYIIKY), jep YIpaBHU
CTIOp jecTe CIOp O 3aKOHWUTOCTH KOHAUHUX YNPAGHUX aAKAmd. YMECTO
na ce nocrojehn 3YII uckopucTH Kao 1mojia3Ha OCHOBA M M3BPIIIE CaMO
MUHHUMAJIHE KOpEKIdje opeada ca Moy3JIaHuM U y MpakcH moTBphe-
HUM peliewnrMa, cTpydnn oopahusau 3YII-a je yHeo Hermo3Hare U He-
MIPOBEpPEHE ITOjMOBE, YIIIABHOM TaKO IITO je Mpey3eo0 IojeJinHa ToToBa
pemema u3 xpBarckor 3YII-a, 6e3 mpoBepe pe3yirara THX 3aKOHCKUX
peliema 1 0e3 aHaJIM3e XPBATCKOT (MaTepUjaaIHOr) yIIPaBHOT Mpasa.

C npyre ctpaHe, 3aKOH O TMOJIAIHUJU jECTE HOMOTEXHUYKH,
JUKIMJCKA M PElaKTOPCKHM MambKaB, alu ypelyje momumnujcka osia-
mhema, Mepe U MeXaHM3ME 3a OCTBapUBame 0e30eTHOCHE 3aIlTHTE
JbyAM U UMOBHHE. MehyTum, ynpasibauka QyHKIHMja KaJpoBUMa, 300T
Koje je 3akOoH M JIOHECEH, Jjolle je ypeheHa. 3akOHOM HUCY YBaKeHE
0cobeHOoCTH nonuIyje, (paaHo)IIPaBHU MOJI0XKaj MOJIHULU]CKHX CITyKOe-
HUKa UCYBHILE je IPUOIHKEH ONIITEM YIPAaBHOIIPABHOM PEKUMY U pe-
KUMY OpXKaBHUX ciry:kOeHuKa. Hajeeha ouexuBama of 3akoHa cy y
Jiely KOjU c€ OIHOCH Ha YIpaBJbamke KaIpoBHMa y MOJULHUjH, Tpaheme
KapHjepHOT Pa3Boja 3allOCICHHMX, KPO3 OlCHhUBame pesyarara paja,
CTPYYHO yCaBplllaBame H Apyre oOyke. YnpaBo Taj A€o 3akoHa, YNHH
ce MPEBHILIE je PUTHAAH, HEAOPEUeH, MOCIeNlyje aAMUHICTPUPAbE U
3HauajHO ToBehaBa TPOILIKOBE, a 3aMarjbyjé OCHOBHY M HajBaKHH]Y
MUCHjy Tionunuje — 6e36eqHocT rpahana U mUxoBe UMOBHHE. M Kao
HajOUTHH]E, YCIIea HEAOCTAaTKa JACHUX U YBPCTHX 3aKOHCKUX MEpUIIa,
ocTaBJba ce MpocTop 3a apouTpapHocTt. [IpaBa Mepa uzmely 3aKoHCKHX
yCIIOBa 32 HaIllpeIoBambe U HAlpeJoBamba Kao o0esekja ciyKOeHHIKOT
OIHOCA, YMHH Ce HUje IpoHaljeHa, ITo MojeJHako feMoTuBuiIyhe ne-
Jyje Kao M NPUHIMII aHCHjeHUuTeTa (IPOBEACHO BpeMe y oxapeheHom
3Balby-4MHY).

Hamry jaBHy ympaBy moTpeOHO je payuonanuzosamu, y mpa-
BOM CMHCIY P€YH, i HE OHAKO KaKO CE TO Y MOJUTHYKO] jaBHOCTH
TOTPELIHO, ey(heMUCTHYKN UCTHYE 32 pedyKyujy Kaaposa, jep pariyo-
HATM3alKja He MOAPasyMeBa HYXKHO M OTIYIITA:a 3aI0CICHNX Y jaB-
Hoj ynpasu. Harporus, nopacr jaBHe ynpase je TCHICHLH] y PasBojy
jaBHHX ympaBa. Y TOM CMHUCITY TpeOa ypaJiuTH CHCTEMCKY aHaJIu3Yy I10-
CIIOBA M 3a/1aTaka y yIpaBH, d He JUHeapHOo CMarbUBATH WK ITpeyiara-
TH CMambHBahe WM 3aronubaBame. [103HaTo je U a ce Hajipe MmoryHe
CHHEKype y yINpaBH, ,,A3MHIIJbEHA™ pajHa MECTa, ITo je HacieheHna
nojasa. Kao monasumire 3a panuoHaIM3aIijy MOXe Ja IMOCITYXKH aHa-
JIM3a AKATa O YHYTPALILEM ypehery i CHCTeMaTH3a U1 PaTHIX MecTa
y OpraHuMa M opraHu3alijama jaBHe yrnpase. Ha ocHOBy THX aHanmm3a
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Jouuio 0u ce no oaroeapajyhux cuHrtesa, koje OM MMmalie TpaKkTHYHY
MIPUMEBLUBOCT Yy peOpPMH jaBHE YIIpaBe.

Jlureparypa

Jyrosuh Cperen, ,,IIpeoOpaxaj [pxasHor caBera y Cpouju XIX Beka — ka
WHCTUTYLMOHAIM3AIIU]U YIIPABHOT CHIOpa“, y 300pHuKy: Ycmae Kpamwesune
Cpbuje 00 1888. — 125 2o0una 00 donowera (pupemunu: Brnagan Iletpos,
Hapxo Cumosuh, Tujana llypnan, Bana Kpcruh-Muctpunenosuh), [paBan
¢axynrer, beorpan, 2015, ctp. 135-145.

Jyrosuh Cperen, Cumosuh Jlapko, ,,3akoH o nonunuju Pemyonuke CpOuje on
2016. romuHe — KPUTHYKY Tomen™, 36opHux padosa Ilpasnoe ¢axyrimema y
Hoesom Cady, Ilpasuu ¢paxynrer, Hosu Can, 6p. 1/2016, cTp.71-85.

Munkos, [paran, ,,[loBonom Harpra 3akoHa o onireM ynpaBHOM NOCTYIIKY —
KOpaK HampeJI WK JieceT y cTpany?*, 30opruk padosa Ilpasnoe paxyimema y
Hogsom caody, Ilpasau dakynrer, Hosu Cax, Op. 1/2013, ctp. 85-100.

Onnyka o obpaszoBamy KoopanHanuoHor Tena 3a yckiahupame moceOHux 3a-
koHa ca 3YII-om, Cryorcoenu enacnux PC, 6p. 82/2016.

[erposuh, Munan, Hayka o ynpasmary Kao npemnocmaska ynpasmue nojii-
muxe, Ceen, Humr 2010.

Tomuh 3opamn, ,,IIpenroBop 3akoHy o ommrTeM yrnpaBHOM HOCTYNKY, y MO-
Horpaduju: 3akon o onwmem ynpagHom NOCMynKy: npema cmarby 3aKoH00as-
cmea 00 1. mapma 2016. 2o0une, Ciryxbenn rmacauk, beorpan, 2016, ctp.
7-46.

Vasiljevi¢ Dragan, ,,Legal nature and significante of guarantee act in general
administrative procedure bill“, y 306opuuky: [lamu Apuubanna Pajca, Tom 1
(mpupenmna: parana Komapuh), KpuMuHaTMCTHYKO-TIONUITH]CKa aKaIeMHja,
Beorpan, 2016, ctp. 44-54.

[TPOITUCHU
3aKoH 0 OMINTEM yIPaBHOM MOCTYIKY, Ciyorcoenu enacnux PC, 6poj 18/2016.
3axoH o nonuuuju, Cayocoenu enactux PC, 6p. 6/2016.
3akoH 0 ynpaBHUM criopoBuMa, Cryorcoenu enacnux PC, 6poj 111/09.

3aKoH 0 OMIITEM YTPaBHOM MOCTYyNKY, Crnyorcoenu aucm CPJ, 6poj 33/1997,
31/2001; Cnyocoenu enachux PC, 6poj 30/2010.

155



CPIICKA ITOJIMTUYKA MHUCAO INTOCEBHO U3JABE

156

Sreten M. Jugovic

REFORM OF PUBLIC ADMINISTRATION

IN THE REPUBLIC OF SERBIA
— A REVIEW OF THE POLICE —

Resume

Public administration and police reforms are impossible without re-
forming laws. Therefore, a good legal framework is the ‘necessary
prerequisite’ for good administration (and police). The new General
Administrative Procedure Act (GAPA; Serbian ZUP) as a whole
can scarcely be said to have brought changes to the general admin-
istrative procedure for the better! Rather, quite the opposite could
be claimed — the poor quality GAPA replaced the one of undoubted
quality and with, so to say, a century-long tradition. The new GAPA
is of nomotechnically disputable diction; its wording deviates sig-
nificantly from that of the previous GAPA and from common le-
gal terminology, as well as from the previous and comparative law
institutions. This shortcoming can cause practical problems in its
implementation. Furthermore, legal terms from GAPA do not fol-
low the conceptual apparatus of substantive administrative law.
Although it is a procedural law, its scope seems to be groundlessly
expanded to include administrative actions and provision of public
services, which now take the form of administrative procedure!
On the other hand, the Police Act, although indeed deficient in
terms of nomotechnics, diction and editing, still regulates the au-
thorities of the police, and measures and mechanisms for security
protection of people and property. However, the human resources
management function, which was the main reason for the adoption
of the Act, is poorly regulated. The Act disregards the particularities
of the police; the (employment) legal status of police officers was
made too similar to that from the general administrative legal sys-
tem and the civil servants system. The greatest expectations from
the Act are in the part relating to police staff management, moni-
toring of employees’ career development, through performance as-
sessments, professional development and other trainings. It is this
part of the Act that seems to be too rigid, deficient, conducive to
better administration and to substantial increase in costs, while it
blurs the basic and most important mission of the police — safety of
citizens and their property. And most importantly, lacking clear and
solid legal criteria, it leaves room for arbitrariness.
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Our public administration should be rationalised, in the true sense
of the word, rather than in the way the political public have er-
roneously and euphemistically used the term to point to workforce
reduction, because rationalisation does not necessarily mean the
layoff of public sector employees. On the contrary, the growth of
public administration is a tendency in the development of public
administrations. What should be done in this respect is the system-
atic analysis of administrative tasks and duties. The starting point
for rationalisation can be the review of acts on internal organisation
and systematisation of posts within public administration authori-
ties and organisations. These analyses would lead to appropriate
syntheses, which would be practically applicable in the reform of
public administration.

Key words: reform, public administration, General Administrative
Procedure Act, Police Act, rationalisation of administration

*

OBaj paz je npumibeH 25. maja 2017. roaune a mpuxBaheH 3a MTaMITy Ha CACTaHKY
Penakije 14. jyma 2017. ronune.
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JIOKAJIHA CAMOYIIPABA
Y YCTABY PEITYBJIMKE CPBUJE:
[TPOBJIEMU U TIEPCIIEKTHUBE

YK 342.4(497.11)“2006%:352

OpuruHamIHu HAYYHH paj

I'opan Mapkosuh
[TpaBuu daxynret, Yausepsurer y Mcrounom CapajeBy

CaxeTax

Yerag Penyomuke CpOuje caapsku OpojHE HOpME 0 JIOKATHO]j camo-
YIpaBH, Koje IETaIbHO Ypel)yjy OBy Matepujy, yHOCeh HEKOMHUITH-
HY pjeliema Koja Huje mo3HaBao panuje Baxehu ycras. [Ipemmer
OBOT pajia je aHal3a CAJPKIHE OBUX YCTABHUX HOPMH, C IIHJbEM
yTBphUBaba fa JIM je TPABHO-TEXHMYKH MPUCTYI PETYTHCALY
0B MaTepuje MpaBUIaH, T¢ KaKBa je CajpKuHa YCTABHUX HOPMH.
Wmajyhn y Buy 1Jb HCTpaXHMBaEba, OCHOBHH TPUMHjCHEHI Me-
TOJ j€ TO3UTHBHO-TPABHH.

AHasu3a 1okasyje Ja je Marepuja JOKAJIHe CaMOyIpaBe peryiu-
caHa HeyoOMYajeHo JeTalbHo, ITO Tpeda KPUTHKOBATH, jep TaKaB
HauyuH ypelema ycTaBHe MaTepije YHHN TEUIKNM, aKo He U HEMO-
ryhinM, IpoMjeHy cucTeMa JIoKalTHe camoympase. Ycras Tpeba ja
CaJ[pKK caMo HaueNa JIOKATHE CaMOyTIpaBe, 10K MOXKe JIeTalbHuje
peryinmcary caMo OHa TIHTamba Koja CIy’ke Kao TapaHIIija 3aliTHTe
JIOKaJHEe CaMOyIIpaBe Ojf LIEHTPAIHE BIIACTH. YCTABOTBOPILY je TO
Ccamo J1jeTMMIYHO TOIIIIO 3 pyKoM. Paj cap:ku HU3 mpHjeiora o
TOME KaKo NPEyPE/IUTH YCTaBHO PETYINCAbE TOKATHE CAMOYTIPABe,
0 KojiMa 01 ce MOTJIO PacTpaBIbaTH y CIy4ajy PeBH3uje YcTasa.

Kibyune pujeun: nokansa camoynpasa, Ycras Peryomuxe Cpouje,
OIIIITHHA, TP, jeTUHHIEC JTOKAIHE CAMOYTIPaBe
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1. YBox

VY Vcray Penyonuke CpOuje ox 2006. ronuHe, JoKajaHa ca-
MoyTpaBa je HopMmupana y nujeny VII Ycrapa, koju Hocu HacioB ,,le-
putopujaiHo ypeheme . Y oBoM pasny, ananuszupahemMo ycraBHE HOpME
0 JIOKaJIHOj camoyIpaBu, HacTojehu 1a 1aMo KpUTHUKY aHAIHM3y Kako
MPaBHO-TEXHUYKOT TPHCTYIA PEryIucamby MaTepuje JIOKaJHE caMoy-
npase, TaKo U MOjeANHHUX MPUHIIMIIA HA KOjUMa TIOYMBA CHCTEM JIOKAJI-
He camoynpase. OCHOBHU MeTOJl aHanu3e Onhe MO3UTHUBHO-TIPAaBHHU, jep
hemo ananmsuparu Baxehe ycraBHe HOpMe, aiau he oBaj MeTox OMTH
JIOTTyE-EH YITOPETHNM U I/ICTOpI/IjCKI/IM MeTonuma, jep hemo ycraBHa pje-
lera yopehiBaTh ca pjeehuma cajpkaHuM y yCTaBiMa CyCje/IHHX
JpKaBa M ca pjeliehiMa Koja je caipikao peTxonny Yeras Penyomnke
CpOuje. Ham nusp HUje 1a aHATTM3UPaMO CHCTEM JIOKATHE CaMOyTIPaBe
y mjenwaH, Beh camo ycraBHO ypeheme oBe marepuje. 30or Tora, Hehe-
MO C€, OCHM YKOJIUKO TO Oy/ie Hy’>KHO, OCBPTAaTH Ha 3aKOHCKE HOpME.

2. IIpaBHO-TEXHUYKHU MTPUCTYTT

OCHOBHO OOMJBbEXKje YCTaBHOT HOPMHpPAama JIOKAJIHE CaMo-
yhpaBe je JeTaJbUCTUYKH MPHUCTYI. YCTaB HE CaJp>KH CaMO OCHOBHE
MPUHLMIIE JIOKAIHE camoymnpase, Beh ypehyje n3BjecHa nmurama Koja
crajgajy y 3akoHCKy Mmarepujy. Y YcraBy Tpeba Ja ce Halase camo
NPUHLUIN JOKalIHEe camoyTnpase. YHocehn ux y YcraB, yCTaBOTBOPAIL
UCTUYE HUXOB 3HAa4aj M MITUTU UX O] YSCTUX IPOMjEHa ITyTeM 3aKOHa.
Ha Taj HaumH, cTBapajy ce mpaBHE MPETIIOCTABKE J1a CUCTEM JIOKATHE
camoyItipaBe (QYHKIIMOHUIIE Y Ty>KEM BPEMEHCKOM IIEPHOY. YHOIICH:E
y YcTaB HOpMU KOje HUCY CYIITHHCKO OOMJBEXK]e CHCTEMA JIOKAITHE Ca-
Moynpase onrtepehyje ycTaBHU TEKCT M YMHHU CHCTEM JIOKAJHE CaMoy-
MpaBe TEIIKO TPOMjCHHUBHM.

Tako, Ha pumjep, YeraB y wi. 190 HaBoau HajBaKHHjE Ha-
JUIe)KHOCTH onmmuTuHa. OH X HABOAM Y cellaM Tadaka, a 3aTHM MPOTIH-
cyje na he onmTrHa 00aBJbaTH U APyTE MOCIOBE Y CKIIAIY Ca 3aKOHOM.
Cmarpamo 12 0BaKBO oz[peheﬁ,e HA/JISKHOCTH OINIITHHE MOXE OUTH
OIPABJAHO YKOIMKO CE Ha Taj HAYHH OJf OJlaKe IPOM]EHE IITHTE BaXHE
HaJUIKHOCTH Koje omoryhaBajy ONIITHHH Ja caMOCTalHO o0aBiba
MOCJIOBE KOje Cy OJ CYIITHHCKOT 3Ha4aja 3a Bby. AKO T€ HaJUIeKHOC-
TH He Ou Owire 3amTuheHe YcTaBoMm, 3aKOHO/IABAI] OM UX MOTa0 4eCTO
MUjeHBaTH, ITO OM MOIJIO YMAamHUTH CaMOCTATHOCT jeIMHUIIA JIOKATHE
caMoyIIpase.
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YeraB y uwi. 191 caapku HOpME O NpaBHUM aKTHMa H
CKyMIITHHAMA jeJIMHMIIA JIOKaJTHe camoympaBe. HaBoje ce HajBakHU]e
HA/IJISKHOCTH CKYIIIITHHE, a CTaTyT ofipel)yje Kao HajBUIIN MPABHU aKT
omTHHe. YcTaB ofpelyje CKyMIITHHY Kao HajBUIIM OpPraH BIACTH,
JOK He onpelyje u3BpIiHe opraHe, Beh camo mpomucyje aa ux Oupa
ckynntiHa. OBakaB MPHUCTYI MOXKE CE€ CMAaTpaTH ONpaBIAHUM CaMO
JjeTIMHYHO. AKO je yCTaBOTBOpAIl )KEJIHO Ja CKYNIITHHY YUYUHH Haj-
BUIIIMM OPI'aHOM BJIACTH, OTPABIAHO j€ IIITO j€ TO MPEABUIANO YCTaBOM,
nmajyhu y Buay na YcraB uHade npenuha Haveso IMmojjernie BIACTH.
MebhyTtim, Hema moTpebe Ja yCTaBOTBOpal] HABOAW HAIJIC)KHOCTH
CKYIIITHHE jeJMHMIIC JIOKAJHE CaMOyIpaBe, Yak HU MpHUMjepa paju.
[IpBo, y YcraBy cy HaBeleHE yoOWuajeHe HA/JICKHOCTH CKYMIITHHE,
1a HUje jaCHO 3aIlTo je OuIIo HOTpe6HO yomiire ux Habpajatu. [pyro,
HAJUIC)KHOCTH CKYIIITHHE CE MOTY MUjCHhaTH, 'y 3aBucHOCTH 07 Moryhe
pedopmMe cucTema JIOKallHEe caMOyIIpaBe, Ia je HEeMpaKkTHYHO J1a Oymy
yTBpheHe YcraBom.

HcTtum wnanom nponucaHo je 1a he cKynmTiHa OMIITHHE Bp-
LIMTH U300p M3BPIIHUX OpraHa ommruHe. YWHU ce J1a je ¥ 0Ba HOpMa
CYBHIIIHA, jep c€ BOME CyBHIIIE UYBPCTO ofpelyje cucteM JoKanHe ca-
MoyTpaBe. AKO O 3aKOHOZABAIl JKEJINO /12 OBAj CHCTEM JIOKAJIHE CaMo-
yhpaBe 3aMHjE€HH JAPYTUM, OH TO HEe OM MOrao y4uHuTH, Beh Ou mpuje
TOra MOpPao MHjemaTH ycTaBHEe HOpMe. [lpyruM pujeurnma, yBjepeme
3aKOHOJABIIA J1a TIOCTOjehn cucTeM JIoKaJIHE caMoyIipaBe HUje 100ap u
na O6u ra Tpebano MujemhaTH OrpaHUYCHO j€ YCTaBHUM HOpMaMma, Koje
CrpeyaBajy WIHM 3HaTHO OTeKaBajy MPOMjeHE, YaK U ako Ou oHe Ouie
HYXHE.

Wiranom 192 Yeraa npomwcad je HaA30p HaJ pagoM OIIITH-
He. U oBa nurama cy ypelheHa perasbHO. YCTaBOTBOpAIl IPOIHUCYje Aa
Braga nma mpaBo J1a paciycTH CKyNIITHHE ONMIITHHE U ozpehyje mra
he ce gecutn HaKOH ITO JOHECEe Ty OMIyKy. lIpBu mpolOiem je mTo
yCcTaBOTBOpaIl /aje oBO mpaBo Brmaam YcraBoM. Ako Om ce y mpakcu
nokasaiio a Biaga He Tpeba 1a MMa 0BO TpaBo, WM MapiiaMEeHTapHa
BehHa MPUHIMIIM]ETHO cMaTpa J1a je OHO HEeToTpeOHO, OHA He OU MO-
1a J1a ra oxy3Me Biagy ocum ako HHje y CTamy Ja IPOMHjEHH YCTaB.
A YcraB He Tpeba MUjemaTH YeCTO, Y 3aBHCHOCTH OJl CTAaBOBA CBaKe
HOBe mnapiameHTapHe Behune. [[pyru mpoOiieM je Taj mTo yCTaBOTBO-
par ynasu y AeTajbe KOju Cce OIHOCE Ha TO InTa he ce JOTOAWTH akKo
Biaga pacmycty CKynuTHHY onmTuHe. "

1 VYcraBu npyrux OMBIIMX jYTOCIOBEHCKHX PEMyONMKa HE caapiKe CIUYHA JeTalb-
Ha pjeuiema. Jljenumuunu uzyserak je Yerar Llpue Tope, koju y wn. 117, ct. 2
IPOIHKCYje Y KOjUM cllydajeBiMa Brasia MoXe paciyCTUTH CKYIIUTHHY OIMIITHHE,
OJIHOCHO Pa3pHjeLINTH MPEACjeJHUKA OIIITHHE.
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AKO MPUXBATHMO CTaB Jia YcTaB Tpeda J1a caipiKu camo NpUH-
LIUTIC JIOKAITHE caMOyTIpaBe, OHM OM MOTJIM IJIACUTH OBaKko: 1) y jenuHu-
ama JIOKaJIHe caMoyIpaBe, OJUTyKe JOHOCe rpaljaHu, HemoCpeIHO W
MOCPEICTBOM CJI000/IHO M3a0paHUX NPEACTaBHHUKA; 2) jeAMHHUIIE JIO-
KaJIHEe caMOyIIpaBe Cy OIIITHHE U TPAJI0BHU, KOj€ C€ OCHHUBAjy M YKHIA]y
3aKOHOM; 3) jelMHUIIE JIOKAJIHE camMOyIipaBe 00aBJbajy caMOCTaIHE U
MOBjepeHe NocyoBe; 4) jeJUHHUIE JIOKaJTHEe caMOylnpaBe (pHUHAHCHPA]Y
Ce M3 BIIACTUTHUX MPHUXO/Ia, Koju ce yTBplyjy 3akoHOM, 3 Oyiiera Pemy-
OJIMKe WM ayTOHOMHHUX TTOKpajiHa, Te U3 BIACTHTE MMOBHHE; 5) Permy-
OJMKa MOXKe J]a BPIIM CaMO KOHTPOJTY 3aKOHUTOCTH aKara, a KOHTPOILY
IjEJIMCXOTHOCTH CaMO M3Y3€THO, aKO CE PajJH O TIOBjEPEHUM ITOCIIOBH-
Ma; 6) HajBOKHUjH TIOCIIOBH KOjHU CY Y HA/IJIGKHOCTH jeIMHHIIA JTOKATHE
camoynpase Tpeba ja Oyny HaBelleHH y YcTaBy; 7) Tpeba yTBPIUTH Ha
KOjW HA4YMH jeJIMHUIIC JOKAIHE CaMOyIpaBe OCTBApYjy 3alITHTY CBOT
oJI0XKaja.

3a pa3nuKy oz OBOT mpucTyna, Ycras Pemyomuke Cpouje on
1990. roauHe MMao je Mame JeTabUCTHYKH MpucTyr.? buie cy yrt-
BpheHe HajBaXXHM]jE HAJIS)KHOCTH OMILTHHE, MOJjeia HaAJIeKHOCTH Ha
W3BOpHE M MPEHECEHe, MMPaBo OIIITHHA Ja UMajy MPHUX0Je yTBpljeHe
3aKOHOM, NpaBo rpaljaHa Ja o0 JOKAJIHUM ITOCIOBHMA o;myqyjy HeTo-
CPEIHO WM MOCPETHO, MPaBO OMIITHHA Ja UMajy CBO_]C CTaTyTe Koje
JOHOCE HUXOBE CKYMIITHHE, HEHmocpedaH M300p, TajHUM IJacameM
CKYIIIITHHA OMIITHHA, MOryhHOCT 00pa3oBama IrpajaoBa, KOju ce cac-
Toje oj BUje wiu Butie omtuHa. [loceOHe HOpMe Onite cy mocBehene
I'pany beorpany.

YcTaBu OMBIINX jYTOCIIOBEHCKUX pemmyOnnKa Takohe He camp-
Ke JeTajbHe ofpende O JIOKATHO] caMOymnpaBH. Y IhHMa Ce Hallase
cibenche ompende: o BpcTaMa jeTuHUIA JIOKATTHE CaMOYIIPaBe; O TIPaBy
rpahaHa J1a HEMOCPEAHO U OCPETHO OJUTYUY]y O JIOKATHUM ITOCIIOBH-
Ma; 0 HaIJIS)KHOCTHMA jeIWHHUIIA JIOKAJTHE caMoympaBe (oBe ompemoe
He caapxe ycraBu Llpue [ope u Ciosennje, 1ok YcraB bocue u Xep-
IIETOBHHE yomITe He ypehyje MaTepujy okaigHe caMoyIpaBe); KOH-
TPOJIM TICHTPAITHE BIACTH HAJl JJOKAJTHOM CaMOyINpaBoM (jemuHo YcraB
Lpne ['ope cagpxu getaspHEjE onpende 0 KOHTPOIH, TOK OCTaIH yCTa-
BH CaMO TIPOTHUCY]jy 1a he To OUTH KOHTPOJIAa 3aKOHUTOCTH ); ©3BOPHMA
MIPUXOJIA jeIMHUIIA JIOKATHE CaMOyIIpaBe.

2 3a aHamm3y cucTeMa JIOKaJlHE caMoymnpaBe y ycTaBuma PemyOmmke CpOuje ox
1990. u 2006. romune, Bua.: Mapko CrankoBuh, Jlokanna camoynpasa y Cpouju
— npoutnocm, cadawrocm, 6yoyhuocm, [lpaBHu daxynter Yausep3ureta y beo-
rpany, beorpan, 2015.

162



Topan MapkoBuh — JIOKAJIHA CAMOVYIIPABA V YCTABY ...

3. Bpcre jenuHuia T0KaJIHE cCaMOyTpaBe

UnanoMm 189 Ycrara nponucano je na he rpajg umaru ucre Ha-
JUIS)KHOCTH Kao | OIIITHHA, MaJia My 3aKOHOM MOTY OUTH TTOBjepeHe U
apyre HamnexHoctu.” ITonoxaj beorpana kao rmasHor rpaaa onpehyje
ce MoceOHUM 3aKOHOM, a YCTaB MPOITUCYje Jla My C€, OCHM HaJIJIeK-
HOCTH Koj€ MPHIIaAajy ONMIITHHHU U TPay, 3aKOHOM MOTY TOBjEPUTH U
Jpyre HaJUIeKHOCTH. M3 oBOra civjenu Jia je mpuxsahieH MPHHIUIT MO-
HOTHITHE JIOKaJTHE CaMOyIIpaBe.

VY Teopuju nmpeoBnanaBa MULLJBEHE Ja ONMIITHHE U TPaJlOBU
UMajy UCTe U3BOPHE HAMJICKHOCTH, a J]a CE MOTY Pa3JIMKOBaTH camo
y Torieay TMoBjepeHnX HasmexuocTH.” CBpxa pas3inKoBamba OBa J1Ba
TUTIA jeJUHMLA JIOKAJIHE caMOylpaBe caMmo je y TOME WLITO je rpaj y
MOTYNHOCTH /12 OCTBapH U OHE MOBjEepPEHE HAAJIECKHOCTH KOj€ ONILITHHA
He MOXe Ja Bpui. Mehytum, yctaBHa HOpMa HHje 10 Kpaja jacHa. Ona
TOBOPH O TOME JIa 'PaJi BPIIY HAAJICKHOCTH KOje Cy YCTaBOM MOBjepeHe
OIIITHHH, & 3aKOHOM MY C€ MOTY IOBjEPUTH M Ipyre HaJIe)KHOCTH.
VYnotpeba pujeun ,,IOBjepuUTH " MOXKE M3a3BaTH Hegoymune. Msmiena na
OHa OBJIje HUje Mperu3Ho ynorpedsbeHa. Kang ropopu o mosjepaBamy
Ha/JISKHOCTH YCTaBOM, YCTaBOTBOPALl MUCIIM Ha M3BOPHE HAJIEKHOC-
TH. Jla 11 TO 3HaYM /A je y UCTOM 3Ha4eHy YNOTPHjeOHO OBY pHujed u
y IpyroM Jujeny HOpMe, Y KOMe Kaxe Ja Ipajay 3aKOHOM MOry OMTH
MOBjepeHe U Jipyre HajuiexxHoctu? Jpyrum pujednma, 1a Jid rpaiy 3a-
KOHOM MOTY OHTH ,,IOBjepEeHE U APYre HAAJICKHOCTH caMO Y CMHCITY
MOBjepaBama MoClIoBa Ap;KaBHE yrnpase?

Hemoymuiy mojagaBa 3akoH 0 JIOKaJTHO] CaMOYTIPaBH, KOjU Y
wi. 24 npensuba ma Tpaja BPIIM HAUIEKHOCTH OMINTHHE, Ka0 U ApY-
re HaJUIeKHOCTH U TOCJIOBE JpXKaBHE yIpaBe, KOju Cy My IOBjepeHHU
3akoHOM. IlocTaBiba ce muTame Koje Cy TO ,,Apyre HaajeKHOCTH *?
AKO Cy TO camMO TIOCJIOBHH JjpyKaBHE yIpaBe, 3allITO 3aKOHO/aBaIl Ha-
BOJIU ,,IPYTe HAUIKHOCTH " U ,,TIOCIIOBE IpKaBHE yIIpaBe‘’, KOjH MOTY

3 Hexku ayTropu HCTHYY J1a y CHCTeMY JioKaiHe camoynpase CpOuje mocroje jenaHn
OCHOBHM U JIBa M3BeJIeHA OpraHu3anuona obnmka — Crodonan Oprnosuh, ,,Ycras-
HOIIPAaBHU TIOJIOXKA] JIOKasHe camoynpase y Cpouju®, 36opuux paoosa Ilpasroe
¢axyimema y Hosom Cady, IlpaBuu dakynrer Yuusepsutrera y HoBom Cany,
Hosu Capn, 0p. 4/2015, ctp. 1661; Japxo Cumosuh, Brnagan Iletpos, Yemasho
npaso, KpuMrHaINCTHYKO-TIONUIMjCKa akaaemMuja, beorpan, 2014, ctp. 354. py-
T'H ayTOPU FOBOPE O jeIHOCTENCHO] JOKAIHOj CAMOYIIPABH ca TPH TUIIA jeHHUIA
nokaiHe camoynpase: Mapujana Ilajsanuunh, Yemasno npaso, IlpaBuu daxynter
Yuusep3urera y Hosom Cany, Hosu Can, 2014, ctp. 338.

4 O oBoM nuTamy, Bu1.: Parko Mapkosuh, Yemasno npaso, Ilpasan dakynrer Yau-
Bep3utera y beorpany, beorpan, 2014, ctp. 417.
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OuTH noBjepeHu 3akoHOM? UKHH ce J1a je mpaBuiiaH 3aK/bydak 1o KOMe
OIITHHE W TPAJIOBH UMajy MCTE M3BOPHE HAJUIC)KHOCTH, Maja rpamy
3aKOHOM MOTY OWTH TIOBjepeHE U JPYre N3BOPHE HAIUICKHOCTH, I1a Ce
n3Mel)y ommrTuHe M Tpajsa MOXKe MM0jaBUTH pa3iivKa U MO MUTAlky W3-
BOPHHUX HAJJISKHOCTH. He BUIUMO JPYyrH pas3iior 300r Kojer Ou 3aKo-
Homasall, ypehyjyhu HamnexxHOCTH Tpajia, pa3iuKoBao ,,HaIGKHOCTH
OTINTUHE", ,, APYTe HAICKHOCTH U ,,IOCTOBE Np>KaBHE yrpase™. Jla
je To Tako, moTBphyje YMmEeHUNA J1a TPAJ0BH UMajy HaJUICHKHOCT 32
OCHHBambe KOMyHallHe Toynnuje, a u aa ['pag beorpan numa mupe Ha-
JUIEKHOCTHU OJ1 OIILITHHA U Tpafosa. FIcTo Tako, yCTaBOTBOpAL FOBOPH
0 TOME J1a TPajy MOTYy 3aKOHOM OHMTH MOBjepeHe JIpyTe HAISKHOCTH, a
HE HaJJIS)KHOCTH (WM TIOCIIOBH) Ip)KaBHE yIIpaBe.

Hucy npenusna HE Mjepuia 3a YCIOCTaBIbake OMIITHHE U
rpaja Kao jeIMHUIA JJOKaJHe caMoyIipaBe. YCTaB U HE MOXKe Jia ce 0aBu
THUM TIUTakeM. 3aKOH O JIOKAITHO] CaMOYTIPaBH j& TPOTIHCAO J1a OTIITH-
Ha Mopa umaru Butre ox 10.000 cranoBHuKa (wi. 18), a rpaj BuUIIIE 01
100.000 cranoBuuka (wi. 23). Melytum, y oba cirydaja, JOMyIITEHO
je ma Opoj craHOBHHKA OyJle ¥ MamH, KaJl TIOCTOje pa3ino3u 3a To. Tu
paszio3u HHUCY Mpenu3Ho yTBphenn, Tako na HaponHa ckymmTiuHa nMa
MIPUIIHYHY ¢JI0001Ty JTjeoBama MPH OTyYHBamky O OBOM IMUTamky. CMa-
TpaMo J1a HUje OINpaBAaHO JOIYINTATH OBAKBE M3y3€TKE, jep CTBapajy
MOTYRHOCT AMCKPEIIMOHOT TIOHAIIaka MapiiaMeHTapHe sehune mpu ox-
Ty4YHBambY.

CymTrHa pa3IiKoBamka OMIITHHE U Tpaja Kao jeJHHULA JIO-
KaJHE caMoyIIpaBe je Y TOME Ja OHHU, UMajyhu y BUay CBOjy BEJIMUUHY,
Opoj CTaHOBHMKA U €KOHOMCKY CHary, 00aBjbajy MOCIOBE Pa3InIUTOr
o0uMa u cagpxaja. AKO yCTaBOTBOpall cMaTpa Jia Tpeba Jia mocToje oBe
BPCTE jeIMHMIIA JIOKAITHE CaMOYIIpaBe, MOTPEOHO je YTBPAUTH MPEIH3-
Hy pasznuky m3mel)y \ux, koja Ou, puje cBera, oOyxBaraja pasziiuKy y
TIOTVIe/Ty HaUIC)KHOCTH.

[MocraBika ce v MUTaWkE Ja M je OTpaBIaHO Ja OIICTaHEe MO-
HOTHITHA JIOKAJTHA caMoyTIpaBa, iMajyhul y BUIy YHCHUILY Ja Ce jeH-
HUIIE JIOKAJIHE CaMOYIIpaBe 3Ha4ajHO Pa3JIMKy]y y MOIJICAY CBOjE BEJIH-
YrHe, Opoja CTAaHOBHHKA, CTEIIEHA €KOHOMCKOT Pa3Boja M MOryhHOCTH
na 00e30ujene (hrHAHCH]CKAa CPEJICTBA MMOTPEOHA 3a BPIICHEC HAJICK-
Hoctu. [Tomro ce jenuHuIe TOKaIHE caMoynpase Mel)ycOOHO 3HauajHO
pasnukyjy, Huje Mmoryhe na mMajy ucre HamiexHocTtd. Jla 6u Te pas-
JIMKE JIOLUIE 10 u3paxaja, Omino Ou moTpeOHO YyCTaHOBHUTH JBOCTEIIE-
HY JIOKAJHy CaMOyIpaBy® WM MPEABUIjETH Ia OMIITHHE (U TPaJI0BH)
UMajy pa3InInuTe Ha UISKHOCTH.

5 Heku aytopu 3aroBapajy pernoHanu3alujy kao oOIMK JeneHTpanusanuje. Buu.:
paran barasessuh, Ycemaeno npaso, IlpaBan daxynrer YauBep3urera y Kpa-
ryjesiy, Kparyjesa, 2013, ctp. 522.
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[To HamieM MHILBEHY, jeHOCTENIEHa MOHOTHITHA JIOKAHA
camoyrpaga je 00Jbe pjeriee, Mo YCIOBOM Jia Oyly CMambeHe pas3iin-
Ke n3Mel)y OmmITHHA y Morely ’BHXOBE BeJMUMHE, Opoja CTAHOBHUKA
M eKOHOMCKe cHare. J[BocTereHa JoKajlHa caMoyIipaBa MojpasyMuje-
Ba Mpepacrojjeay HaJIeKHOCTH u3Mel)y ApKaBe M jeIUHUIIA JIOKaJI-
HE caMoyIpaBe MPBOT M JPYror cTeneHa. Y TakBOj Mpepactiofjesin
Ha/IJISKHOCTH, OOWYHO JIOIIHje MPoJia3e HIKE OJHOCHO YKE jeIMHHIIS
JIoKaJiHe camoytpase. Y ciyuajy Cpouje, To Ou Ousie OmTHHE, Koje Ou
n3ryouiie 110 HaJISKHOCTH y KOPHCT HOBOYCIIOCTABJbEHHX jeIMHUIIA
JIOKaJTHe camoymipaBe. TrMe Ou JIOKaJlHa caMOyTpaBa U3ryouia Ha 3Ha-
4ajy, jep OM JIOKaJHO CTAHOBHHUIIITBO OJJIYYHBAJIO O Makhe 3HAYAjHUM
JIOKQJTHMM TIOCJIOBUMA.

C apyre cTpaHe, HHje ONPABIAHO MOCTOjarbe OBOJIUKOT Opoja
omnmrtuHa y CpOuju, nMajyhu y BULy Aa HEKe oI BbUX, 300T CBOje Be-
JMYMHE U €KOHOMCKE CHare, BPJIO TELIKO BPIIEC CBOje HAJICKHOCTH.
Moxna je 00Jbe ONpeAMjeTUTH Ce 32 CMamHBame Opoja OMNIITHHA U
IBUXOBO YKPYIIbUBakEe, YuMe OM ce OCTUIIa J1Ba nusba. [IpBu s je
Jla OMITHHE MOoCTaHy (PMHAHCH]CKH CHAXHHU]E, Kako OU MOTJIE J1a BpILe
CBOj€ HaUICKHOCTH. J[pyrn 1Mib je a ce He YCHOCTaBH JIPYTd HHUBO
JIOKaJIHE caMoyTpaBe, Koju OM BOJAMO cMamMBamy ydemiha rpahana y
OITyYHMBaIby O JIOKATHUM TocioBuMa. CMmaTpamo a Ou ce TO HyKHO
Joroauio, jep Ha Behem nmoapy4jy, koje ooyxsara Behu Opoj cTaHOBHH-
Ka, JIaKIIe ce ry61/1 Be3a u3Mel)y nzabpanux TPE/ICTABHMKA H rpahana, a
OBHM JPYTHUM j€ TEeKE /1a HEOCPEIHO YUECTBY]Y ¥ OILTYYHBAbY. I'pabha-
HU BUILE YYECTBY]Y Y HEMOCPEAHOM OUIyYMBAY y MAabUM jeIUHH-
aMa JokaiHe camoynpase.” MehyTum, ako Mame jeIMHUIE JIOKATHE
camoymnpaBe MMajy OTpaHHYEHE HaUICKHOCTH (300T yCIOCTaBIbama
JBOCTEITEHE JIOKAIHE CaMOyIIpaBe), TAKBa HEIIOCPEeIHA AEMOKpaTHja He
OM MMaja BEJIMKU 3Ha4aj, jep Ou rpahann Momin a oIydyjy O BpIIO
OTpaHMYCHOM Opojy MUTamAa.

bosbe je mpenBuajeTH 1a ce y cacTaBy jeNWHMUIIA JTOKATHE ca-
MoyTipaBe 00aBe3HO 00pa3yjy MjecHe 3ajeqHHIle, Kao OOJUITH MjecHE
camoytipaBe. OHe OKyIUbajy Mamu Opoj rpahana, OaBe ce MUTamUMAa
3a Koja ¢y rpal)aHu HEMOCPEIHO 3aMHTEPECOBAHH, a Y ThHMa j€ JIAKIIIe
OOpHUTH CE MPOTHB MOHOIOJNA MOJUTUYKUX CTpaHaKa, KOje HUCY TOJIU-
KO 3aWHTepecoBaHe 3a 0aBJhEHE OBHUM NMUTAUMA. YCTaB ce HEe OaBH
MMATAalkbeM OCHHUBAFha MjECHHUX 3ajeTHUIIAa, HUTH TO MOXE OWTH yCTaBHA
Marepuja. Mehytum, 3aKkoHOM O JIOKaJTHO] caMOyTpaBH Tpeba ma Oyme
MIPOTIMCAHO J1a Cy MjeCHE 3ajeHuIIe 00aBe3aH 00K MjeCHE caMOoyIIpa-
Be, IIITO TIpeMa BaskeheM 3aKOoHy HUje CITydaj.

6  Anekcanmap Ilerpos, ,,O0nuIM HEmocpenHe JICMOKpAaTHje Ha JIOKAJTHOM HUBOY
practu y Cpouju”, Ilpasne meme, Yausepsurer y Hosom Ilazapy, Hosu Ilazap,
rox. 2, 6p. 4/2014, ctp. 75.
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[ITaBuiie, ako ce OCTaHe MPH Ca/IAIIBEM KOHIIETITY BETUKUX
OIIITHHA U jJEJHOCTECIICHOCTH JIOKAJIHE CaMOyIlpaBe, cMarpamo ja Ou
onpen0a 0 MjeCHOj caMOyIpaBH, y CMUCITY Jia OIIITUHE MOpajy OUTH
MOJIUjeJhCHE Ha MjECHE 3ajelHulle, Tpedasio 1a OyJe yHeceHa y Ycras.
Moo 01 ce TBpAWTH A2 je U TO MpeTjepaHo aeTajbucame. MehyTum,
y CHTYallMjH y K0jOj ce Tpaxe oArosapajyha pjemiema 3a Behe ydyenthe
rpahana y ouryunBamy O JIOKQJIHHUM IOCIOBHMA, T¢ 3a e(UKacHHUje
(YHKIMOHNCAKE TEPUTOPHjaTHO M MO OpOjy CTAHOBHHUKA BEIHKHX
OIIITHHA, MjECHa camoOylpaBa MOXe Jia TpeCTaB/ba OHAj yCTaBHU
npuHOMn Koju he omakmary (QyHKIMOHHCAWkE OMIITHHA U moBehartn
yTuIaj rpaana y mporecy oiy4nBama.

4. Opranu3aiuja BiIacTH

VYcraB canpxku HeyoOwdajeHo OpojHe ompemde o opraHu3a-
LIMjY BJIACTH Y jeIMHUIIAMa JIOKaJIHe camoylipaBe. Ha Taj HauuH, mpa-
BO jeJIMHMIIA JIOKAJHE CaMOyNpaBe Ha CaMOOpPraHW30Bame’ J0cTa je
orpaHuueHo. Ycras npensuha aa he cKyniuTHHa OMTH HajBHUILIN OpraH
BJIACTH y JeIMHUIIM JIOKaJIHE camoyrpase (wi. 180, ct. 1) u na he Ouparu
m3BpiiHy BiacT (wi. 191, cr. 4). OBe HOpME yKa3yjy Ha ONPEjeIbCHe
yCTaBOTBOPIIA Ja Ha JOKAIHOM HHBOY YCIIOCTaBH CKYIMIITHHCKH CHC-
TEM BJIaCTH.

YcraBoTBoparnl, mel)ytum, He nipeasuha na he m3BpuIHU Op-
raHu rpaja u rpaga beorpaga Outu 6mpanu HermocpenHo. To pjerieme
HUje UCKJbYUEHO, HETO je MPEMyITeHO 3aKOHO/ABILY JIa OJpEeId HaYUH
muxoBor u3dopa (wi. 191, ct. 4 Ycrasa). Huje jacHo 3amro je ycTa-
BOTBOpAII IIOCTYITHO OBAaKO. AKO Cy OIIITHHE U TPAJIOBH jSJIMHUIIC JIO-
KaJJHEe caMOyIpaBe, JJOTUYHO je Ja HauuH W300pa M3BPIIHUX OpraHa
Oyne naentndad. To pjenee 01 MOroTOBO OMIIO JIOTHYHO KaJ CE y3Me
y 0631/Ip YMBCHUIA Aa T'paJl MOXE MMATH UCTC HAIJICIKHOCTH Kao U
OIIITUHA, TC Aa rpaa HC MOpa y CBOM CaCTaBy UMAaTH OIIIITHUHE.

CMatpaMo Ja je HCIIPaBHO OIPEJjeshbehe yCTaBOTBOPIIA JIa
yBEJIe CKYIIITHHCKY CUCTEM BJIACTH Ha JIOKaJTHOM HHBOY. OH je 6oJbe
samTHheH M3PUYHTHM YCTABHUM PETYIHCAREM, jep MOXe OWTH Ha-
MYIITEH caMo ako O YCTaB OMO M3MHjCHCH, 2 HE OOMYHUM 3aKOHOM.
Hawma ce unH#M J1a je KOpHCHU]je Ja OBO MUTambe OyJie ypel)eHo nckibydn-
BO 3aKOHOM, IIITO OM OMOryhiaBaJio Jja ce CHCTEM JIOKAJTHE CaMOyITPaBe,
aKo ce 3a THM yKaxke motpeda, pedopMuriie.

7  UYnau 179 Ycrasa npormucyje 1a jeMHUIIC JOKAIHE CaMOYTpaBe, Y CKIaay ca Yc-
TAaBOM M 3aKOHOM, CAMOCTAITHO MPOIIKCY]y ypeleme u HaUIeKHOCT CBOjUX OpraHa
U jaBHHX CITYXOU.

166



Topan MapkoBuh — JIOKAJIHA CAMOVYIIPABA V YCTABY ...

Kan je pujed o omHOCY HOpMAaTHUBHE M M3BPILHE BIACTH Y je-
JUHUIAMAa JIOKaJTHE CaMOyIIpaBe M HaYMHY HBUXOBOT H300pa, Tpeda Bo-
JUTH padyHa o jolI jeqHOM nuTamy. Haume, Henocpenan n36op oprana
W3BpILHE BIACTH Y jeMHHUIIaMa JIOKaJTHE CaMOYIpaBe MOXKE OTEKaTh
WK OHEeMOTYhUTH HUXOBY capaliby ca CKyNIUTHHOM, ako BehuHy y
CKYIIITHHY MMa jeJHA KOAIHLHja, a U3BPIIHA BIACT MOTHYE U3 IpyTe
koanuuuje. [lojennnn ayTopu ykasyjy Ha TO Ja je y IepHoLy npuje 10-
HOILIIEHa HOBOT YCTaBa y jeAH0j TpehrHM ommTuHa Jonuio A0 Onokane
y QyHKIMOHHKCAKY ONIITHHCKE BIACTH, 300T TOTa IITO Cy HENOCPEIHO
OMpaHM TPeICjeAHUIN ONIITHHA NPHUIANaTA CyNapHIIKUM TOJUTHY-
KHM CTpaHKaMma y OJHOCY Ha CKYNIUTHHCKY BehHHy 8 Moryhe je maje
ycTaBoTBoparl 610 3a0pHHYT TaKBUM Pa3BOjeM CHTyalwje, 300r yera
je cMarpao Jia HOBUM yCTaBOM TpeGa U3PHIHTO NIPSABHIJETH 1a Ce Op-
TaHU U3BPIIHE BIACTH OMpajy MOCPEIHO, Kako O CIIPHjeuro Ja Heka
HOBa IapiaMeHTapHa BehiHa MOHOBO yBe/e Henocpeaan u300p oprana
H3BpINHE BIACTH.”

Heku ayropu cmarpajy na Baxkehe pjememe HUje OAroBa-
pajyhe, 3aTo mITO ClIA0JBEHE MO3UIHjE TIPE/C]SIHUKA OMIITHHE BOIU
jauarmy TOJUTHYKUX CTpaHaka. AKO je MPEACjeJHUK ONMITHHE OupaH
HernocpeaHo, oH he Outh onroBopaH rpahaHnMa, a MOTUTHYKE CTPaH-
ke hie Texe BpIIMTH MPUTHCAK HA HhEra, IOr0TOBO aKo HHje 4iaH HEeKe
nonuTudke crpanke.'” He MOkeMO ce CIOKUTH ca OBUM MHUIIIBCHEM.
[puje cBera, 1 y MOJCpHUM JIEMOKpaTHjamMa pUjeTKoO ce Jielana Jja Ho-

8  Ha oBaj mpobieM, KOju je IOCTOjao y BpHjeMe KaJia je W3BPIIHA BIACT y OIIITH-
HU OMpaHa HEMOCPEIHO, YKa3yjy u apyru aytopu. Bum.: Bogoljub Milosavljevié,
.Reforma lokalne samouprave u Srbiji“, Hrvatska i komparativna javna uprava,
Institut za javnu upravu, Zagreb, god. 12, br. 3/2012, ctp. 751.

9 Ilpuje moHoIIEma HOBOT ycTaBa, OWIIO je pacrpaBa O TOME Jia JIM MPEJIC)SaHUK
OMIITHHE, KOjU je Taga OupaH HermocpeaHo, Tpeba na Oyae OupaH o crpaHe
CKyHIITHHE ommTHHe. [IpoTnB HemocpegHor wu300pa NpeicjeIHHKa OIIIITH-
HE W3HOULICHA Cy J1Ba aprymeHTa. [IpBu aprymeHT je na Ou HemocpemaH u300p
Hpe/Ccje/HUKa OIMIITHHE MOTao BOAWTH MaHHUIYJIHCamy Oupaunma, KOju HUCY
CIIOCOOHM J1a CaMOCTAJIHO OIIydyjy o u300py. JIpyru apryMeHT UcTude Jia je ca-
pajma CKyIIITHHE W NPEACjeHUKA OIIITHHE W3BjECHUja YKOJHKO CKYMIITHHA
Oupa Tpe/cjeHUKa ONIITHHE, jep MPOUCTHYY M3 HCTE MOIMTHYKE Tpynanuje. —
Omumuncku cmamymu: wanca 0a ce uckopucme ceée mo2yhnocmu Koje npyica
3aron o noxannoj camoynpasu, Swiss Agency for Development and Cooperation,
EBponcku nmokper y Cpouju, Yausepsuret y bepny, ctp. 7. Camo npyru aprymMeHt
cMaTpaMo PEJIeBaHTHUM. 3arajame 3a MocpeaaH U300p Mpe/CjeIHIKa ONIITHHE
360r MoryhHOCTH MaHUIy/IHMCamka OUpadrMa y ciry4ajy HelocpeJHor n3dopa, 3Ha-
M TIOCTOjarhe TEMEJFHOT HENOBjeperba y MOINTHYKY CBHjECT Oupada, 1a ce Moxe
MIOCTABUTH NUTAkE 112 JIM OM ¥ CKYNIUTHHY ONIITHHE, U3 UCTUX Pa3iora, Tpedaio
OUpaTH MMOCPETHO.

10 Bojan Bojanuh, ,Jlokanna camoynpasa y CpOHju HAakoH JOHOLICHa YCTaBa W3
2006. romune”, Yemas Penyonuxe Cpouje — Ilem zoouna nocne (2006-2011),
[IpaBuu ¢dakynrer Yuuepsutera y Humry, IlpaBan dakynarer YHuBeps3urera y
Kparyjesity, Humr, 2011, ctp. 272.
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CHWJIAIl U3BPIITHE BJIACTH, M KaJI je OUpaH HEeMmoCpeHo, Oy/e He3aBUCaH
Ofl TIOJMTUYKHUX CTpaHaKa, jep yIJIaBHOM Oyay HM3a0paHH CTpaHAYKH
KaHauaatd. Jlpyro, HOCHJAIl JIOKaJHE W3BPIIHE BIACTH CYIITHHCKH
HUje o/roBopaH rpaljanuMa, HUTH BErOB HEeMocpeaan n300p Moxe Mo-
Beharu crenieH oe oaropopuoctu. Tpehe, Henocpenan u300p U3BPILHE
BJIACTH y OMIITHHAMA CJIa0U CKYIIITHHY Kao MPEJCTaBHUYKO TH]EJIO,
jep npecjeHuK (MM HaYeTHUK) ONIITHHE HEMUHOBHO MMa jady TO-
3HIIUJy HEro Kaj je OupaH nocpenHo. Jlonasu Jo ciabiberma Mo3uInje
CKYIIITHHE, C IIUJBEM JIa Ce HEMOCPEIHO M3adpaHH TMPE/CjeAHUK I
HaA4YCJIHUK OIIINITHHC OCJ'IO60}:[I/I MPUTHUCKA MMOJIUTHYKUX CTpaHaka, a TO
ce y ImpaKcu CKOpO HUKaJ[ He JelaBa.

VYeraB oapelyje na ce CKyNIUTHHA jeJUHULE JIOKAIHE CaMo-
ynpaBe Oupa Ha MEPUOA Of YETHPH TOAMHE, Ha HENOCPEOHUM H300-
puMa 1 TajHuM macameM (wi. 180). OBa ycTaBHa HOpMa je CyBHILIHA,
jep ontepehyje ycraBuu TekcT, yckpahyjyhu mpaBo 3akoHOnaBILy, anu
W jeAMHUIIaMa JIOKaJHE caMoyIpaBe, Ja OBa MUTamba ypene 3aKOHOM
OZHOCHO CTaTyTOM jeAMHUIIC JIOKaJTHE caMmoynpaBe. YOOHUajeHo je na
ce CKYIIITHHA jJeJUHHULIE JIOKAJTHE caMOyTpaBe Oupa HEMOCPETHO U Taj-
HUM IJIacambeM, I1a je TEIIKO 3aMUCIUTH Ja OM OMJIO KOjU 3aKOHOaBal]
MPEABUINO HELITO APYTO.

Wmak, Heka 3aKOHO/IaBCTBA TTO3HA]Y IpyTravHje pjememne, Koje
ce MOXKE CMarpard ONpaBlaHUM KaJi je Y NHUTamky U300p CKYIIITH-
He rpama. HamMe, mocraBspa ce mutame Kako Tpeba ma Oyme OmpaHa
CKYIIIITHHA TPajia aKo Ce IPajl CacTOj! O ABHjE UM BUIIIC OMIITHHA.'"
Moryha cy aBa pjeliema: 1a onoopHuKe Oupajy rpaljaHu HemocpeaHo,
WK Ja ux Oupajy cKymmuTuHe onmuTtuHa. Mako cMarpamo ja je orpas-
JIaHO J1a 0JI00OPHUKE M Y OBOM CIIy4ajy Oupajy rpaljaHu HermocpeaHo, To
MUTake HE MOXKe OUTH NPEAMET YCTaBHOT peryiucama. O0a pjeiiema
nMajy 1o0pe u JIollle CTpaHe, Ila 3aKOHOAABIlY Tpeba MPEemyCTHTH Ja ce
OIIPE/IMjeNH 32 jEeJIHO O FbUX U JIa Ta 3aMUjeHH YKOJIHMKO OIIH]CHHU Ja He
naje moope pesynrare.

VYcraB canpkd U HOPMY IO KOjOj HAIlMOHAIIHE MarbHHE MO-
pajy OuTH cpa3MjepHO MpEACTaB/bCHE Yy CKYIIITHHAMA jeIMHHIIA JIO-
kxaiHe camoytpase (wi. 180, ct. 4). Hekm ayropu cMmatpajy ma je oBa
HOpMa CyBHIITHA, jep TIPEeICcTaBha HEMOTPEOHO NeTabUCAE U YMAFhH-
Bambe TIpaBa Ha camoopranusoBame.'? C jenme cTpaHe, OBaj apryMeHT
MOXKEMO CMaTpaTH OIpaBIaHUM, jep OM MPEICTaB/LEHOCT HAI[MOHA-

11 ¥V Peny6omuuu Cprickoj n @enepannju bocue n Xepuerosure, enturernma bocHe
1 XeplLeroBuHe, 3aKOHH Cy TPOIHCAITH J1a 0100PHHKE CKYIIITHHA OBAKBHX I'PajIo-
Ba Oupajy CKyIIITHHE OIIITHHA KOje Cy Y cacTaBy rpaja.

12 Parko Mapxkosuh, ,,Ycras Peny6muke Cpouje n3 2006 — Kpurnuku norien™, Ana-
au [lpasnoe ¢paxynmema y beoepady, llpaBau paxynter YHuBep3utera y beorpa-
ny, beorpan, romuna LIV, 6p. 2/2006, ctp. 32-33.
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HUX MamuHa Tpebano aa Oyae ypehena 3akonom (o m3bopuma u/wiu
0 JiokasiHoj camoyrnpasu). C npyre crpane, umajyhu y Buay norpedy
Jla HAIlMOHAIHMM MamWHama Oyle rapaHTOBaHA MPEICTaB/bEHOCT Y
CKYIIITHHAMA jeIMHUIIA JIOKAJHE CaMOyIpaBe, CMaTpaMo Jia OBa yc-
TaBHA HOPMA, MAKO 3HAYH M3BjECHO JeTa/bUCcame, UMaK Tpeda 1a ocTa-
HE y TeKCTy YcTaBa.

VYcTaB canp:ku 1 HOpME 0 Ha/130py Haj pajgom omnmtuHe. Hop-
Ma cajipkaHa y 4wi. 192 y HemocpeaHoj je Be3u ca (GyHKINOHHCAHEM
ckymmTHHe ommTHHE. thome ce mpenBuba mpaBo Bmane na pacmycru
CKYMIITHHY OMIITHHE Yy 3aKOHOM mpeaBul)eHNM cirydajeBuMma. Mcro-
BPEMEHO Ca paclylliTalkeM CKYMIITHHE ONMTHHe, Binana he nveHnosa-
TH TIPUBPEMEHU OpTaH, Koju he, 10 n300pa HOBE CKYTIITHHE OIIITHHE,
00aBJbaTH MOCIIOBE PACIYIITEHE CKYIIITHHE.

OBa ycTaBHa HOpPMa CIIOpPHA je 10 BHUIIE OCHOBAa. YIOpE-
HOTPABHO TIOCMAaTPaHO, OBO MUTamkE Ce ypelyje 3akoHnMa, a He ycTa-
BrMa. 3aKOHH O JIOKAJIHOj CaMOYIIpaBH CajpiKe JUO Koju je moceehen
OJTHOCHMA LIEHTPAJTHE U JIOKAJIHE BJIACTH, Y OKBUPY Kojer ypelyjy u oBo
nutame. [IpeMa ToMe, ycTaBHa MaTepHja ce HEOMPaBIaHO MPOIIHPY]e
YHOIICHEeM y YCTaB HOpMU KojuMa ce Biaau aaje oBo mpaso.

YcraBoTBopar je cmarpao aa Biaga Tpeba na nma oBo mpaso.
MehyTtum, oHO HHje ommuTenpuxBaleHO y CBUM CHCTEMHMa JIOKAJIHE
camoynpase. 3aKoHOaBILy Tpeba NpyKUTH MOTYRHOCT Jia ce onpeau;je-
JIM 32 CYNPOTHO pjelierne, o kome Biaga ne 6u nmana npaso 1a pac-
MyILITa CKyNITHHE onmTHHA. Pedopma cuctema nokanne camoymnpase
Y OBOM MpaBity Ouna ou 0HeM0ryheHa HJTH 3HATHO OTEKaHA YCTaBHOM
HOPMOM O K0jOj Je OBlje pujed. OHpe,Z[JGJ'by]th/I CE 3a OBO pjelIeHe,
yCTaBOTBOpAII T'a j€ YINHHO TEIIKO TPOM]jCHUBUM, a /1a HeMa 010 Kak-
BUX IOY3JaHMX JI0Ka3a Ja je oBO mpaBo Biaxe ompasaano. Y Hekum
CHCTEMHMA JIOKAJIHE CaMOyTIpaBe, OBO MPaBO je AaBaHO Ia OAY3UMAaHO
BJIaJ¥ WJIM MIPEJCTaBHUUKOM THjeIly, Kao LITO MoKa3syje npumjep Pemy-
omuke Cprcke. To je Omito moryhe 3axBasbyjyhu TOME IITO OBO MUTAHE
Huje ouno ypehusano YeraBom PenyOmuke Cpricke, m1a je 3akoHOAaBal]
MOTao Jia Ta U3BOPHO ypeIu.

[IpoGneM Jexu U y YABCHUAIM INTO yCTaB, YaK W Kaj Bla-
T VI TIPEICTAaBHIUYKOM THjETy Jia TIPaBO paclyllTama CKYHIITHHE
OTIIIITHHE, HE MOXKE JCTaJbHO ypenuTu To mutame. Hu Ycra CpoOuje
HHje MOTao0 TMPOIHUCATH y KOjUM CiIydajeBuMa Biaau mpumnama oBo mpa-
Bo. OBo mpaBo Briame 3akoHOM MO)ke OWTH TaKO IIHPOKO ITOCTaBIhE-
HO WJIM HEIOBOJHHO MPENU3HO Je(UHUCAHO, J1a Ta OHA MOXKE 3JI0YIIO-
TpeOsbaBaTH W3 YHCTO TOJUTHYKUX pas3yiora, Kako OW ,,KambaBana“
MOJIMTUYKH HEMOI00He CKyMINTHHCKe BehrHe. YCTaBOTBOpAll HE MOXKE
YHaIpHjeJl 3HaTh Kako he 3aKOHO/1aBal] YPEJUTH OBO MHTAE, OJHOCHO
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na i hie moroauTu npaBy Mjepy ciiydajeBa y kojuMa Biiasia uma rpaso
Ja pacinyuTa CKYIIITHHE OIIITUHA.

Ha kpajy, Huje jacHo 3amro je YcraBoM npeaBuleHo camo npa-
Bo Brage na pacmymra ckynmruHe onmTrHa. Hama ce unHu 1a Hema
pasinora ia ce 0BO npaBo Bnanu He npu3Ha U y OIHOCY Ha CKYIIUTHHE
rpajsioBa, YKJby4yjyhu 1 CKYNIITHHY [IaBHOT rpaja, umajyhu y Buny na
ce oBUM IIpaBoM Bnane ypehyje ogHOC LieHTpasiHe 1 JIOKaJTHE BIACTH.

OBo mpaBo Brname neraspauje je ypeheno wi. 85 3akona o
JIOKaJTHOj CaMOYIIpaBH, KOju TIpenBrha a CKYIIITHHA OMIIITHHE MOXKE
OWTH pacmyInTeHa y TpH ciaydaja: 1) ako CKyNIITHHA HE 3acjena IyKe
OIl TPH Mjecera; 2) ako He n3abepe mpeIcjeqHIKa CKYIIITHHE OTIIITHHE
WJTU OTIIIITUHCKO BHjehe y poKy o Mjecel] JaHa o7 JaHa KOHCTUTYHCAmha
CKYIIIITHHE, OJTHOCHO HbHXOBOT Pa3pjellietha WU MOJHOIICHa OCTABKE;
3) ako He moHEce OyTIeT WK CTaTyT Y POKY IIPeIBUl)CHOM 3aKOHOM.

Ha npBu moren, usriena Jia Cy OB CIIy4ajeBU ONpaBIaHHU.
Temrko f1a 61 ce HEWITO MOTJIO npuroBoputH npasy Biane xa pacryc-
TH CKYMIITHHY OMUITHHE Y CUTYyallMju y KOjOj OHa HHjE y CTamy Aa
BPIIM CBOje HAIUICKHOCTH. Mel)yTuM, mocraBiba ce MUTambe IITa ako
CKYIIIITHHA OMIITHHE HUje Yy CTaby Aa BPIIM CBOj€ HAIUICKHOCTH 300T
TOra IITO M3BjECHE IMOJIMTHYKE CTPAHKE KOje Cy Y 0] MPEICTaBIbe-
HE CBOjOM OIICTPYKIIMjOM KeJe Jja M3a30BY PaCIyIITamhe CKYIIITHHE
OIIITHHE U BaHPEIHE u30ope. Y TOM ciiydajy, mpodiieMu y (GpyHKIHO-
HUCaWy CKYMIIIITHHE OMIITHHE MOCTOje, ajli OHU Cy Y3POKOBaHU Ha-
CTOjarbMa M3BjeCHUX MOJUTHUYKUX CTpaHaKa Ja, N3a3uBambeM BaHpe/l-
HUX H300pa, TOBEAY 70 MPOMjeHE MOJUTHYKHUX ofHoca. [IpaBo Bnane
Jla paciyCTy CKYNIITHHY OMIITHHE Y OBAKBUM CIy4ajeBUMa MOTIIO On
Jla, Ha U3BjeCTaH HA4YMH, NPEJCTaBba ,,HATPAAy " OHMMa KOjUMa HE Ojl-
roBapa TPEHYTHH OJIHOC TOJUTHUYKUX CHAra, ma »eje paclicHBame
BaHpeHUX n30opa. TuMe O MONHUTHUYKE CTPaHKE ,,3a00UILIC" BOJBY
rpahana u3pakeHy Ha MPETXOIHUM HM300pHMa M BjEIITAuK{ M3a3Balie
KpHU3y Y GYHKIIMOHHCAY OMIITUHCKOT TPEICTABHUIKOT THjea.

5. HapnmexxHocTH jeiMHUIIA JIOKAJTHE CaMOYyTIpaBe

HajBarkamje HAUIC)KHOCTH OMNIITHHE HABEJCHE Cy TaKCATHB-
HO. JIucTa HUje 3aKk/bydeHa, TaKO J1a OMIITHHE 3aKOHOM MOTY JTOOUTH
u apyre HamnexxHoctu. Kan ce paau o rpagosuma u I'pany beorpa-
Iy, YctaB He onpehyje \mUxXoBe HAICKHOCTH HH TIpUMjepa paau, Beh
camo Kake 1a he rpagoBu UMaTH HAJUIEKHOCTH KOje MMajy OIIITHHE,
aJM J]a UM 3aKOHOM MOTY OMTH TOBjepeHe U Apyre HauIeKHOoCTH. [ pan
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Beorpan, nak, uma HaJUIEKHOCTH OIIITHHE U I'paja, ajlk My Ce 3aK0-
HOM MOTY TOBjEpPHTH U JIpyTe HaJUIeKHOCTH. Paan ce o M3BOpHUM Ha-
JJIeKHOCTMMA ONIITHHA, rpagoBa U ['pana beorpaaa, anu Ycras y uil.
178 npensubha 1 MoryhHOCT moBjepaBama HaJISKHOCTH. YuHH ce na
je un. 177 Ycrasa, kojuM ce HadenHo onpelyje koja nmurama he outn y
Ha/IJISKHOCTH jeIMHUIIA JIOKAITHE caMoyTpase, cyBulnaH. Marnena cac-
BUM JIOTUYHUM U HECIIOPHUM JIa jeJIMHUIIE JIOKAJTHE caMOyIipaBe Oymy
Ha/IJISKHE Yy TTHTambAMa KOja ce Ha CBPCUCXOJaH HAYMH MOTY OCTBapH-
BaTH y HUXOBUM OKBHpHMA. Takolje, U3riieia JOrHYHO Jla Ce 3aKOHOM
oznpelhyjy nmurtama oj] permyOInIKor, MOKPajUHCKOT M JIOKAIHOT 3Havaja,
jep He BUAMMO YnuMe OU TO MUTake HHAYEC MOIIIO OUTH ypeheHo.

[Tpunuxom onpehrBama HaUICKHOCTH JeJMHULIA JIOKAITHE Ca-
MoyTipaBe, Tpeba BOAWUTH padyHa o aBa Moryha mpobnema. Jeman ce
THYE 00MMa M caJipkaja HaJUIeKHOCTH KOje Mpunaiajy jeJuHuIama jio-
KaJIHE caMOyIIpaBe, OJHOCHO MUTAamba Ja JIM LIeHTpaJiHa BIacT omoryha-
Ba jeJMHMIIAMAa JIOKaJTHE caMOyIpaBe Jia Bpiue oxpelene HaaeKHOCTH
y LMjEIOCTH, WIN MOCTaB/ba OKBUPE Yy KOjUMa CE€ jeAMHHIIEC JOKAIHE
camoynpaBe MOpajy KpeTaTH. AKO IICHTpajHa BJIACT IMOCTaBH CyBHILE
yCKE OKBHUpE BpIICHa HAAJICKHOCTH jeJUHUIA JIOKAJTHE CaMOYIIpaBe,
yMamyje ce lbHMX0Ba ayTOHOMH]a.

Hpyru npobieM THYe ce ogHOca 00MMa U caapikaja HaljIeK-
HOCTH, C jelIHE CTpaHe, ¥ CITOCOOHOCTH jeIMHUIIA JIOKATHE CaMOoyIIpa-
BE JIa UX, ¢ 003UPOM Ha FUXOBY BEITMUUHY U CKOHOMCKY CHAr'y, BpIIIC.
OBaj mpo0OIIeM je y Be3d ca MATamheM Mjepriia 3a 00pa3oBamke jeIMHATIA
JIOKaJIHE CaMOYTIPaBe M Ca MUTAhEM ITOCTOjarba jeTHOCTEIICHE MOHOTH-
ITHE JIOKaJiHe camoympase. J{a Ou ommTuHe U rpajloBU MOTIIU Ja BpIIe
CBOj€ HAJICKHOCTH, TIOTPEOHO je 1a Oyay MOBOJHHO BEIHKE (TTPOCTOP-
HO W TOMYJIAIIMOHO) U €KOHOMCKH CHakHe. Pazymuje ce ma YcraB He
Moke ypehuBatu oBa muTama. OHa Cy MO CBOjOj MPUPOAN 3aKOHCKA
Marepuja.

6. duHaHCHpame jeTUHUIIA JIOKAIHE CaMOyTpaBe

JenuHune nokanHe camoylpaBe MMajy BJIACTHTE IMPHUXOIE,
JIOK TIPEHECEeHEe MOCIIOBe 00aBIbajy Ha OCHOBY CpeZCTaBa Koja J00Hjy
o1 Peny6mxn<e WK ayTOHOMHE rokpajune (ui. 188, ct. 4 Ycrasa). Yeras
W3PUYUTO Jlaje TPaBoO ONMIITHHH Ja JOHOCH 6yueT W 3aBPILIHU PadyH,
MaJia HUIITa He On MPI]eI-BaJIO Ha CTBapH M Ja TO NPaBO HUje U3PUIUTO
HaBeJICHO y YCTaBy, jep je JIOTHYHO Jia OMIITHHA He MOxe 0Oe3 Oynera
yTBphHUBaTH M3BOPHE MPUXOJAE M PAcXoie, HUTH BPIIUTH TOCIOBE U3
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CBOj€ HAJICKHOCTH. 3aHUMJBHBO j€ J1a YCTaB HE CIIOMHUEGE OBO IIPABO
rpaja, HUTH TOBOPH O TpaJICkoM OyIieTy. YcTaBomucall jé BjepoBaTHO
MMao Ha yMy YCTaBHY HOPMY IO K0jOj ,,[pajl ©UMa HaJUIe)KHOCTHU KOje Cy
VYcraBom nosepene ommtuHU (wi. 189, c1. 3). M oBa HOpMa je moBox
Jla IPUMHUJETHMO JIa YCTABOITUCAIl HUje, Y IPAaBHO-TEXHUYKOM CMHCITY,
O0Mo mocsbenaH. Y HEKUM YCTaBHHM HOpMaMa TOBOPH O jeAMHHIIaMa
JIOKAJTHE CaMOYIIpaBe, a y APyruMa camo O OIIITHHH.

YcraB jour yBoau KaTreropujy OnmuTHHCKe uMoBuHe (wi. 190,
cT. 4). OBO mpejcTaBsba HOBHHY Yy OIHOCY Ha JOCAJalliie yCTABHO
pjememse.'” OHO je y Be3u ca mojjenom obrKa CBOjuHe Ha TPHUBATHY,
3aJIpy’)KHY | jaBHY, Koja je yTBpleHa y wi. 86 YcraBa. JaBHa cBOjuHA
je mmpa of Ip’KaBHE CBOjHHE, Koja je Owmia mpeaBuheHa YcTaBoM of
1990. roguae. JaBHA CBOjUHA YKJbyUyje ApKaBHY CBOjHHY, ajlil c€ HE
orpaHuyvaBa Ha iy. OHa 00yXBara Ap>KaBHY CBOjUHY, CBOJHHY jeIMHUIIA
TEePUTOPHjaTHE ayTOHOMH|E W CBOJUHY jeIMHHIIA JIOKAJTHE CaMOyIIpa-
Be. /1o noHoOIIEka OBOr YCTaBa, ONIITHHE HUCY UMaJle CBOjy HUMOBUHY,
HEero Cy KOpUCTHJIE MMOBHHY YHWjU je BiIacHUK Omma PemyOmmka. Ho-
BUM pjellemheM, CTBapa ce OCHOB 3a Behy caMOCTaIIHOCT OMIITHHA, jep
MocjefioBambe UMOBUHE CTBapa MPETIIOCTABKY 3a JIAKIIE OCTBAPHBAHE
HajmexxHocTH. CTora, cMarpaMo a je YcTaBoM HEOINXOHO rapaHToBa-
TH [IOCTOjamb¢ OMIITHHCKE CBOjHHE.

7. 3aKkipydax

VYcraB Perryonuke CpOuje oumiKyje netajbHO ypeleme mare-
pHje JoKaJIHe caMoynpaBe. ¥ OCHOBH, TO C€ MOXKE CMaTPaTH HErOBUM
HEJOCTATKOM, jep omnTepehyje yCTaBHU TEKCT, OTekaBa pedopMy CHc-
TeMa JIOKaJIHe caMOyIIpaBe U OTPaHuvaBa MPaBo Ha CAMOOPTaHN30BAHE
jelMHUIIA JIOKAJTHEe caMoyIpaBe. YCTaB Tpeba Jia cajpku caMo HOpMe
KOje TIpe/ICTaBJbajy Havela CHCTeMa JIOKAJHE caMOyIpaBe, a Of KOH-
KPETHUX pjellerha, Tpeda Aa caapKu caMO OHA YMjUM HOPMHPAaHEM
JIOKaJIHa caMoyITipaBa Tpeba a Oyze 3amTruhena ol caMOBOJbE JIpIKaBHE
BJIACTH, OJAKOT U HEJOBOJHHO MPOMHUILBEHOT pedopMHUcCama CUCTEMa
JIOKAJIHE CaMOyTIpaBe.

[Tocebno cmopHO je To mTo YcTaB caapku OpojHEe HOPME O
OpraHM3alldjy BIACTH y jelIWHUIIAMa JIOKaiHe camoynpase. Onpende
0 HayMHy M300pa CKYNIITHHA ONIITHHA M OpraHa M3BPIIHE BIACTH HE
caMo J1a Cy CyBHIITHE, HETO W TpeTjepaHo yuBpiihyjy moctojehu cuc-
TeM JIOKaJTHEe CaMOYIIpaBe, jep je mapiaMeHTapHOo] BEehWHHM 4eCcTo Tel-

13 Parko Mapkosuh, ,,Yerap Penyomuke Cpouje u3 2006 — Kputnuku morsen”, Has.
njerno, ctp. 36.
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Ko 00e30ujennTu ABoTpehnHcKy BehrHy 3a IpOMjeHy YCTaBHUX HOPMHU
KOje HeMajy CYHITUHCKH KapakTep.

VYnpkoc OBOM Hau€IHOM HEAOCTATKY, KOjH MOXKE UMaTH MpaK-
THUYHE [OCJbEANLIE, Tpeba yKkazaTu Ha OpojHa J00pa pjelema y YCTasy.
[Ipuje cBera, Ycras, 3a pa3jiuKy ol CBOT IPETXOAHUKA, JTJOKAIHY CaMO-
ympaBy u3puuuTo ozpelhyje kao nmpaBo rpahana. [lorom, oH rapantyje
onpeleHe N3BOpHE HA/IISKHOCTH jeIMHAIIA JIOKAJTHE CaMOyTpaBe, Koje
ce MOTy MHjEHhaTH caMo MPOMjEHOM YCTaBa a HE M OOMYHUM 3aKOHO-
JAaBHUM ITyTE€M. YCTaB UCTHYE TEXKHY Ka jauamy HOPMAaTHUBHE BIJIACTH,
OIHOCHO CKYINIITHHE KAO MPEICTABHUYKOI OPraHa, y OJHOCY ca H3-
BpIIHOM Biamihy ¥ IpUHIUNHjeTHO oMoryhaBa mheHy jady MO3HIH]jY
Y OZHOCY Ca M3BPUIHOM Bauthy, 4¥Me JIOKaTHA BIIACT rnocraje cradmI-
HUja. YcTaB rapaHTyJe jenrHUIIaMa JOKaIHE caMoyImpasy q)HHchpIJ CKY
CaMOCTaJIHOCT, KO]y Jaqa yBOhEHEM KaTeropHje OIMIITUHCKE CBO_]I/IHe
Koja paHuje HUje mocrojana. [lo HameM MUILIBEY, IPABUIHO j€ OII-
peljesbehe yCTaBOTBOpIa Aa O4yBa KOHIICIT jEeJHOCTEINICHE JIOKAHEe
camoynpase, Maja TrpanoBu u I'pan beorpaa y ocHOBH MMajy HCTH
MOJIOKaj Kao OIIITHUHE, Ca BPJIO MaJio Pa3IUUTUX HAIJIEKHOCTH KOje
MPUIIA/IaJy OBUM IIPBUM.

XBaje BpHUjeAHA je yCTaBHA HOpMa Koja TpyXa TapaHInjy
CaMOCTAJIHOCTH JIOKAJTHE CaMOyIIpaBe MPHINKOM oapehnBama HadnHa
KOHTPOJIE KOjy BpIIE Ap>KaBHU OpraHu. J[p)aBHa BIacT MOXKe Ja BPIIN
caMo KOHTPOJIy 3aKOHMTOCTH aKaTa jeJUHHIIA JIOKAJIHE CaMOyIIpaBe.
MelhytuMm, cmarpamo ga HHje 700po To mTo YcraB naje Bmaawm mpaso
pacrmymTama CKyIIITHHE OIIITHHE, TIa OM OBy HOPMY, y HeKoj Oyayhoj
u3MjeHu Ycrasa, Tpedajio Opucary.
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Goran Markovic

LOCAL SELF-GOVERNMENT
IN THE CONSTITUTION
OF THE REPUBLIC OF SERBIA:

PROBLEMS AND PERSPECTIVES

Resume

The Constitution of the Republic of Serbia contains numerous pro-
visions on local self-government, which regulate this materia in
detail, which includes some new solutions, unknown in the previ-
ous Constitution. The subject of this work is the analysis of these
provisions, with the aim to conclude whether the legal approach to
the regulation of the issues is appropriate, as well as to understand
the content of the provisions. The basic method of analysis is the
legal method.

The analysis shows that the local self-government has been regu-
lated unusually in detail. This approach has to be criticized, since
the reform of the system of local self-government in this case is
almost if not completely impossible. The Constitution should con-
tain only the principles of the local self-government, while more
detailed regulation could be acceptable only if it is necessary as a
guarantee for protection of the local self-government from the state
power. The work contains some proposals for the regulation of the
materia of local self-government which could be taken into consid-
eration in the case of the revision of the Constitution.

Key words: local self-government, Constitution of the Republic of
Serbia, municipality, city, unit of local self-government

*

OBaj paz je npumibeH 25. maja 2017. roaune a mpuxBaheH 3a MTaMITy Ha CACTaHKY
Penakije 14. jyma 2017. ronune.
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JEJIAH TIOTJIET HA
TEPUTOPUJAJIHY AYTOHOMUJY
YV PENYBJIMLIU CPBUIU

YK 342.4(497.11)“2006:342.26
OpurvHaiHu Hay4YHU paj

Bojan Y. bojanuh

[IpaBHu daxynret, Yausep3utet y [Ipumrunu ca
npuBpeMeHuM cenuinteM y KocoBckoj Murposunm

CaxeTax

[urame TeputoputopujanHe ayronomuje y Cpouju npeacrasiba-
710 je 1 TMpescTaB/ba U3BOP CTANHKMX TEH3Mja U HECTAOWIHOCTH, a
HAKOH BHLIE OJ CElaMJIeCT TOIMHA HEHOT TOCTOjamba 1 Jajbe Cce
Tpara 3a oxrosapjyhnm mozenom. Yeraom u3 2006. roguse Tepu-
TopujanHa opranusauuja Pemyonuke CpOuje Huje nokuBeNa mpo-
MeHe y OJHOCY Ha TPETXOJHO YCTaBHO ypeheme, n3ys3eB wITO je
npensul)eHa MOryhHOCT (opMuparsa HOBIX ayTOHOMHHX TIOKPajHi-
Ha Koje Ou MMane Ha/ieskHOCTH Kao 1 Beh moctojehe. Acumerny-
HOCT Kao 00eIex|e TepUTOPHjaTHe OPTAHH3AII]E Caa TOJTA3H jOTT
BUIIIE 10 M3paxkaja. Hamme, ociM IMmEHAIE /13 je ayTOHOMIja Y-
TIOCTaBJbEHA caMo Ha Jeny Teputopuje Permymike CpOuje, momnoxaj
JIBE ayTOHOMHE TOKpajuHe je pa3mmunt. Tako je YeraBoM mpommuca-
Ho 71a ce nonoxaj Al KocoBo n Metoxuja, koja yxuBa CyIITHHCKY
ayTOHOMH]Y, ypehyje moceOHIM 3aKOHOM, KOjU Ce JOHOCH I10 I0-
CTyNKy npeBuljeHoM 3a mpomeHy Ycrasa. Y kontekery Oymyhux
YCTaBHUX MPOMEHa HYXKHO je MpeUcHuTaTd moctojehn KoHuenT
acHMETpUYHE JELEHTpaTH3aLuje, a YAHU ce 1 1a Ou Ouno ymec-
HO TIOCTABHTH MHTAME ONPABIAHOCTH JAJber MOCTOjarba TePHTO-
pujanHe ayToHomuje. Tpebano 6u, y TOM CMHCITY, pa3MHICIATH O
JIBOCTETIEHO] ¥ TIONUTHUITHO] JIOKAHO] CAMOYTIPABH Ka0 a/IEKBATHOM
MOJIEITy ISLEHTPATH3AI]E BIACTH.

Kibyune peun: Teputopujaia ayToHOMIja, ay TOHOMHE IOKPajHHE,
[pBu cropazyM 0 MPUHUMIMMA KOjH PETYIHIITY HOPMATH3AIH]y
onHoca (bpucencku criopasym), 3akoH 0 yTBphHBAY HALTEKHOCTH
Ayronomue [Tokpajue Bojsomuue, Cratyt AyToHOMHE OKpajiHe
Bojsonune, cymruHcka ayTOHOMHja, PErHOHANM3aLMja, YCTaBHU
CyII, OLICHA YCTaBHOCTH

177



CPIICKA ITOJIMTUYKA MHUCAO INTOCEBHO U3JABE

1. YBoaHe HarloMeHe

AyTOHOMHja TIPEACTaBJhba KAPAKTEPUCTHKY TEPUTOpPHjaTHE
oprannzanuje Cpouje o1 IPBOT CONMjaTUCTUIKOT YCTaBa I1a CBE JI0 cajia
Baxxeher Murposnanckor ycraa. YcraBom u3 1946. ronunae y Cpouju
Cy yCIIOCTaBJbEHE JIBE€ ayTOHOMHE jequHuie — AyroHomHa Ilokpajuna
Bojomuna u AytonomHa KocoBcko-Metoxujcka oOnact. Paznmmantu
Cy pasiio3 KOjU Cy yTHLAJIM Ha yCIOCTaBJbamhe OBE IBE ayTOHOMHE
jenunuue. Bojsohancka ayroHoMuja HacTaja je MPBEHCTBEHO M3 Tpa-
JUIMOHATHUX pa3iiora, TOMITO je o Ha3uBoM BojBonctBo CepOeko n
Tamumku banar y:xuBana ayTOHOMH]jY, UICTUHH 32 BOJbY, Y jeTHOM pe-
JIATUBHO KPaTKOM BPEMEHCKOM MEPUO/y CPEIMHOM JI€BETHAECTOT BeKa,
y okBUpy Ayctpoyrapcke. Ho, Tpeba ucrahm na Ha ycrmocTaBibame
ayTOHOMH]e HUje OMo 0e3 yTHIlaja HU CTHUYKH CacTaB CTAHOBHHILTBA
KOjHU je, u mopen cpricke BehuHe, OMO M3pa3uTO MENIOBHUT. AybaHcKa
HallMOHAJIHA MamkUHA YMHWIA je BehMHY CTaHOBHMIITBA HA IPOCTOPY
Kocosa n Metoxuje, ma je ycrocTaBjbamke ayTOHOMHU]jEe MMaJIO 3a IIHJb
Jla UM ce OMOI'yhn HeroBame KyJlType, je3UKa, Ka0 U Yy4E€CTBOBAKE Y
MIOJIUTUYKOM >KUBOTY Y CKJIAJy ca PernyOIuuKUM YCTaBOM.

Hcrtn nonoxaj KocoBo u Metoxuja 3aipkaBajy u YcTaBoM
u3 1963, uako je craryc gopmanHo yHanpeheH y MOKpajuHy, YUMe je
usjeqHadeH ca BojBomuHoMm. KpajeM 1iesneceTux rojuHa JBajeceror
BEKa MOYHHHE TIPEOKPET Y YCTABHOM IOJI0XKA]y KOCOBCKO-METOXH]jCKE (1
BOjBOhaHCKe) ayTOHOMH]jE, 1a OU JeUHUTHBHO OO 3a0KPYKEH ycTa-
BuMa u3 1974. roaune, Kaja ayTOHMHE MOKpajuHe MOCTajy KBasu-de-
JiepaliHe jeIMHIIe. AYTOHOMHE ITOKPajuHe Cy MocTajie KOHCTUTYTHBHU
eneMeHT Qenepanuje. OHe caMOCTalIHO JJOHOCE CBOje yCTaBe, pacro-
JIaXy YCTaBHOCYIICKOM, CY/ICKOM, 3aKOHOIaBHOM U M3BPIIHOM BIarihy.
Konmko je ycTaHOB/bEHN HHCTUTYITHOHAITHHE CHCTEM OMO arncyp/aH, mo-
Kazyje u unmeHuIa aa je Permyonuka CpOuja 6uina nmonpehena cBojum
ayTOHOMHHUM TIOKpajuHama, 0e3 4uje carfiacHOCTH HUje MOTJIa Ja Mpo-
MEHH CBOj yCTaB, a MPETIOCTaBKa HA/UISKHOCTH OMIIa je pOoKJIaMoBa-
Ha y KOpucT nokpajuna.” To je mepron y kome Oyja BenmkoanbaHcka
njeja U y KOMe ce HHTCH3MBHPA MOJIUTHKA ETHHIKOT uninhema Kocme-
ta. Tpebaio je y mto Behoj Mmepu u30prcaTi TparoBe CpIicTBa ca OBUX
pocTopa, a je, n3Mehy ocTasor, BOJbOM KOCOBCKHX AJrbaHaria, mpBo
W3 3BaHUYHE, & TIOTOM U U3 CBAKOJHEBHE TIOJINTHYKE KOMYHHKAIH]E O

1 [Japkxo Cumosuh, ,,Moh 1 HeMOh MHCTUTYLIMOHAIHOT OKBHpa — MPUMEP TEPUTO-
pujanHe aytoHomuje Kocosa u Metoxuje®, 36opnux padosa Hnmepkamedapckoe
CACMaHKa HACMABHUKA U CAPAOHUKA Ha npeomemy YcmasHo npaeo (IPUPEIHO:
Bnanan Muxaunosuh), [IpaBau dakynrer, KocoBcka Mutposuua, 2012, ctp. 171.
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1968. romune u3baden HazuB Mertoxuja.? TIporiec AerieHTpaar3anmje
COPJ n PenyOnuke CpOuje TOHOCH 3aXTeBe KOCMETCKHX AubaHara
3a 100Mjame cTaryca penyOinKke KOju Cy OJ CaMor IOYeTKa, YCTBAPH,
OWJIM yCMEPEHH Ka CeleCHju OBOr Jiejia Teputopuje Penyonuke CpOuje
M YCIIOCTaBJbatby HE3aBUCHOCTH.

Kaxko je nmeneHTpanu3zanuja BIaCTH Y HMPETXOJHOM IMEPHOILY
BOJIMIIA JIe3UHTErpannju deaepanuje u y ucto speme Cpouje, 1989. ro-
nuHe Penyonuka CpOuja je noHena amanaMane Ha Yeras u3 1974. ro-
JMHE, HacTojehn Ja 3aycTaBu OBaj HETaTWBaH MPOIEC | JIa 1a MOKYyIIa
Jla crace mTo ce cracutu Moxe. CTaTyc MoKpajiHa je OUTHO M3MEHCH.
HuxoBa HOpMaTHBHA OBnalihiemka OUTHO CY CY)KEHa, a 3a YCTaBHY pe-
Bu3njy Cpbuju Buie HHje Omiia moTpedHa carlacHOCT MOKpajuHa. Ay-
TOHOMHE TTOKpajuHe Cy U JlaJbe MMaJie YCTaBOTBOPHY M 3aKOHOIABHY
BJIACT, Ka0 U CBO]j MIPABOCYIHH CHCTEM.

YeraBom Cpouje u3z 1990. uie ce y CynpoTHY KpajHOCT Kaja
je y mUTamy IMoJI0Kaj ayTOHOMHHUX MOKpajiHa y OJJHOCY Ha MPETXOHO
YCTaBHO pemieme. AyTOHOMHja TyOH KapakTep OpUTHHEPHOCTH, TaKO
J1a TIOKpajuHe Bmue HUCY TEPUTOPHjaTHE JEMHULIE Y KOjuMa Ce BPIIHU
apskaBHa Biact.”) HopmaruBHa q)yHKuHJa CBEJICHA je Ha MpaBo JOHO-
LIeHa OJUTyKa U OIITUX aKara KO]I/IMa ce ypehyjy nurama o uHTEpeca
3a muXoBe rpahane y obmactuma Koje cy YCTaBOM TAaKCaTUBHO HaBe-
aeHe,” mpu YeMy MOKPajHHCKH aKTH MOpajy OUTH y CarlacHOCTH ca
penyOnuykuM YCTaBoM, 3aKOHMMA U MOJ3aKOHCKHM aKTHMa. YCTaBHH
WHXUBEPUHT KOjH je MMao 3a IHJb Jia 3ayCTaBH MpoIec Ae3HHTEerpa-
LIMje ¥ OTKJIOHH CBE CJIA0OCTHU KOje Cy Ce UCIOJhaBajie y MPETXOIHOM
Mepuoay, MehyTum, HHje a0 JKeJbeHe pe3yliTare.

YeraBom u3 2006. roguHe TepuTOpHjaIHa opranuzanuja Pe-
nyomuke CpOuje HHje NOKMBENa MPOMEHE Y OAHOCY Ha NPETXOJHO
ycTaBHO ypeheme, npu ueMy aCHMETHYHOCT Kao HeHO o0elekje cana
JI0J1a31 joUI BUIIE /10 u3paxkaja. Hanme, ocuM unmeHuIe aa je ayToHo-
MHja yCIOCTaBJbeHa caMo Ha jieny Tepuropuje Pemynuke Cpbuje, mo-
JI0XKaj TBE ayTOHOMHE NOKpajuHe je pa3nnuuT. Tako je YcTaBom npomnu-
caHo na ce nonoxkaj All KocoBo u MeTOXI/IJa KOja YXKHBa CYIITHHCKY
ayTOHOMH]Y, ypehyje moceOHNM 3aKOHOM, KOjU C€ IOHOCH 10 MOCTYIIKY
npeasueHoM 3a npoMeHy YcraBa. Moro Ou ce, nakie, 3aKJby4YHTH,

2 Jyman T. barakosuh, ,,Cpou Ha KocoBy n Metoxuju: ,,mobena“, mporekropar,
HalMoHaJHa Karactpoda®, Hosa cpncka noaumuuxa mucao, Vol. VI (1999), no.
3-4, beorpan, ctp. 7.

3 Hapxo CumoBuh, ,,Moh u HemOh HHCTUTYIMOHATHOT OKBHUpAa — IIPHMED
TepuropujanHe ayronomuje Kocosa u Meroxuje®, HaB. geino, crp. 172.

4 UYnan 109. tauka 3 Ycrasa PC, Cryorcoenu enacnux PC, 6p. 1/ 90 ox 28.9.1990.
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kako npumehyje Cumosuh, na AIl BojBonuHa yxuBa ,,HECYIITHHCKY

ayTOHOMHjy .Y

2. YcTaBHU OKBHUP TEPUTOPHjaTTHE ayTOHOMHU]E

VYcras Cp6uje ycTaHOBJbaBa IIpaBo rpaljana Ha JIOKaITHy camo-
yIpaBy ¥ MMOKPajHHCKyY ayToHOoMH]Y.® OBO TpaBo rpahanu Mory ocrtsa-
pUTH Ha JBa HauWHA, IOCPEIHO WK HemocpenHo. Kako je oBa ycraBHa
onpenda HamUIa MECTO Yy OCHOBHUM HadeJMMa, TO 3HA4M J1a OHA Y)KH-
Ba HAJBUIIIM HUBO 3aITHUTE KaKaB yKWBa)y (PyHIAMEHTAIHH YCTaBHH
npuHnuny. Kao n mpeTxognn, Tako W HOBW yCTaB NpenBula THIT acH-
METpHUYHE JISNICHTPAIH3aIHje, C TUM IITO 33 Pa3IUKy OJ TMPETXOIHOT,
oBaj npensuha moryhHocT hopMuparma HOBIUX ayTOHOMHHUX ITOKpajHHA
Koje OW MMale HaJIeKHOCTH kao u Beh mocrojehe.” Takohe, mocroju
MOTYhHOCT YKHAama WIN Cliajarba mocTojehnx mokpajuHa. Omryke o
TOME JOHOCE Ce€ IO TIOCTYIKY 3a MPOMEHY YcTaBa. Y OBOM CIIy4ajy
MIpUMEIbYje Ce jeMHOCTAaBHH]H, a He CIIOKCHUJH TIOCTYIAK, JIaKie, y3
MoryhHOCT, a He 00aBe3y paclnucHBama HaKHAIHOT pedepermyma. Jla
Ou yomiTe AOMUIO A0 OCHUBAa, YKHU/Iamha WIH Cliajalba ayTOHOMHHUX
MTOKpajuHa, TIOTPEOHO je a TakaB MpemIor yTBpae rpahanu Ha pede-
penayMy. HajBumm npaBHM aKT ayTOHOMHE MTOKPajUHE je CTaTyT, KOju
JIOHOCH heHa CKYIIITHHA TI0 TIPETXOTHO A00MjeHoj carmacHoct Ha-
ponHe ckymmrtuHe. O HOPMATHBHHUX akara Koje MOTY JIOHOCHTH ay-
TOHOMHE TIOKpajuHe, YCTaB MPOMHCYje OMIYKY W JIpyra OMIITa aKTa.
Hbuma nokpajune peryiuiiny MuTama U3 OKBUPa CBOje HAICKHOCTH.Y)

CBakako, KJby4HO IUTamkhE CBAKE CAMOYTIPaBe, Tj. ayTOHOMH]E
jecTe MuTame pasrpaHnvCHha HaNISKHOCTH, 8 YCTaBOM je Oonpeie/beHa
MpUMeHa Hadyella CyNCHIMjapHOCTH. Tako je mpomucaHa HaaJeKHOCT
JeIMHUIIA JIOKAJTHE CaMOyIIpaBe y MHTamUMa KOja C€ Ha CBPCHUCXO-
JIaH Ha4YMH MOTY OCTBapUTH YHYyTap jeJIMHMIA JIOKATHE CaMOYIpaBe,
a ayTOHOMHE MOKpajHHEe y MUTAakUMa KOja c€ Ha CBPCUCXOJaH HAuWH

5, TeputopujasiHa ayTOHOMH]ja TOCTOjH WJIM HE, TAKO Ja CC YMHU OCCMHCICHHM
kopuihemhe OBOr M0jMa, KOju je y YCTaB yHET, YMHH C€, U3 YUCTO MOJUTHYKHUX
pasnora‘“. Jlapko CumoBuh, ,,Teputopujans ayronomuja y YeraBy Cpouje ox 2006.
romune”, Ilpasnu scueom, Yapyxeme npaBHuka Cpouje, beorpan, 6p.14/2008,
ctp. 734.

6  UYnanu 12. YcraBa Penyonuke Cpouje u3 2006, Cnyorcoenu enachux PC, 6p 98/2006
o1 10.11.2006.

7  Unan 182. Ycrasa Penyonuke Cpouje uz 2006.
8  Unan 185. Ycrasa Peny6nuke Cpouje uz 2006.
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MOTY peali30BaTH y ayTOHOMHUM MoOKpajuHama.” JoMeT Hadena Cyr-
CUJIMjapHOCTH Y U3BECHOM CMHUCIIY j& OrpaHHUYEH OPeI0OM Ja ce 3a-
KOHOM ojipeljyje Koja Cy MmuTama OJ] PeryOIMyYKor, a Koja OJ1 JIOKaJIHOT
3Hauaja.'” Kako 3akoHOJaBHY BJIaCT BPIIH JApKaBa To je, de facto, yc-
TAHOBJbEHA MPETIOCTABKA HAIEKHOCTH Y KOPUCT IIEHTPAIIHE BIIACTH.
VrpaBo cy ozpeade KojuMa ce peryiuiie pacroeia HaaaeKHOCTH 13-
Mely aprkaBe, ayTOHOMHE TIOKPajuHE U jeIMHUIIA JIOKATHE CaMOYITPaBe
Owie peaMeT KpUTHKE BeHelrjancke KOMUICH]E Y3 00pa3iokehe 1a je
mojiesia Ha/IIEKHOCTH J0CTa KOMIUTHKOBAaHA, MPH Y€MY Cy MOTYhHOCTH
3a TyMademe u OmmKe ypeheme HIDKUM 3aKOHCKMM aKTHMa TTPHITHIHO
Benmke. ')

HecymmuBo, nocrojehu ycraBHH OKBHp He Mpyska MoryhHocT
yBol)ema pervoHaiHe Apxase mo ymieay Ha Mramnujy wnu lnanujy,
HaKo cy TakBe onpende Ouie caapikaHe y HEKUM MPEAJIO3MMa ycTaBa
KOjU Cy TOTEKJIH Of] Biagajyiux W ONMO3MLMOHUX CTpaHaKa IpPUBPIKE-
HUX HIEjU MHPOKe JeneHTpainzaurje. OBo je mociuenuna YnbeHULE
Jla YCTaB yBEK NpPEICTaBJba M3BECTAH KOMIIPOMHC, a TO je& HAPOUUTO
H3paKEHO Y TPeHyLMMa U3MEHE ,,TBPAOT ycTaBa“ y IpyIUTBHUMa Koja
Cy HOZIeJbeHA M0 PA3ITUUUTHM OCHOBaMa. Kako je Tpebasno o6e30eanTu
nBotpehnHcKy BehnHy mocnanuka y HapomHoj CKYNIUTHHHM M HATIO-
J0BUYHY BehiHy 071 yKYITHOT Opoja ynucaHux Oupaya, OHJa jeé CaCBUM
pa3syMJbHBO Ja ycTaBa He Ou Omiio Oe3 3HaTHUX MelycOOHMX ycTynaka,
a, Y CBaKkoM clly4ajy, He Ou OMO ycBojeH miacoBuUMa 242 o YKYITHO
250 mocnanuka (3a ycBajame Cy Ilacaldl CBH INPUCYTHHU MOCIAHULIN).
VYcraB nnak ocTaBiba MPOCTOp 3a POpMHUpa-e HOBUX MTOKPAjUHA, TAKO
Jla YdTaBa Jp’KaBa MO)Ke OMTH MPEKPHUBEHA OBAKBHM ayTOHOMHjaMma,
allk ce y MpaKCH HHUCY JCCUIIH HUKaKBEe aKTMBHOCTH HAa TOM IUIaHy.'?
TepurtopujanHa ayToHOMHja y CaJallllbM yCJIOBUMa MOXE CE€ peallu-
30BaTH HUCKJbYYMBO Y BojBomunu, nok je Ha KocoBy m Metoxuju n
Jajbe Ha CHa3Mu Mel)yHapoIHU MPOTEKTOpaT, OHOCHO CaMOIPOKIaMO-

9  Unanu 177. Yerasa Penyonuke Cpouje uz 2006.
10 Ynan 177. cra 2. YeraBa PemyOnuke Cpouje uz 2006.

11 Munmseme o YeraBy Cpouje EBporicke kommcHje 3a AeMOKpaTHjy ITyTeM Ipasa
(Benenujancka komucuja) ycBojeno Ha 70. mieHapHOM 3acenamy, Benerwmja, 17/
18. aBrycra 2007.

12 CnuuHO OPTYTajCKOM MCKYCTBY, IJie Cy Ha OCHOBY YcTaBa u3 1976. ycraHoBIbe-
He 1Be ayToHoMuje, Manepa u Asopu. KacHuje je 1oHeT 3aKOH KOjU je MMao 3a
Wb 12 YUTaBa Ap>KaBHA TEPUTOpHja Oyae MpeKpUBeHa ayTOHOMHjaMa CTOT THIIa,
IITO CE¢ y MPaKCH HHUKaJa HHje JOTOAMIO, jep rpaljanu Ha pedepeHayMy omprKa-
HoM 1998. Hucy namu noxpiky pernonanusanuju. Bunern: Hagua Cxenneposuh
Ayk, ,,EBporicke koHIenIje pernoHanu3Ma — Mperiea U aHanu3a‘“, y 300pHUKY:
Vemasnonpaenu oxeup deyenmpanuzayuje Cpbuje u aymonomuje Bojsooune,
Bojeéooune (pan unmaHoBa excriepTckor TuMa LleHTpa 3a permonammzam), Hosu
Can, 2001, ctp. 170.
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BaHa HE3aBUCHOCT, Ma CIPOBOleHE CYIITHHCKE ayTOHOMHUjE Y CKIIAay
ca Bakehum YctaBoM joir He Moxke OUTH OocTBapeHo. Mehytum, Moske
ce TIOCTaBUTH W MHUTakE ONPABIAHOCTH JaJber MOCTOjamba OBOT acH-
MeTpuyHOr ypehema, a 1o HalieM yBepery OBaj KOHICNT je JaHac
npeBasul)eH 1 HeMa pPeaTHuX OCHOBA 33 HeTOBUM JIaJbHM TIOCTOjAHHEM.
Uctuna, rpahanu y ocratky CpOuje BaH ayTOHOMHHX [TOKpajUHa BUILIE
HUCY JUCKPUMHHHUCAHU Y MEPU M Ha HAUYMH Kako je To Omino YcraBom
u3 1990. rogune (Mako je 010 ¥ IPUroBOpa Jia je ayTOHOMHU]ja YKUHYTA,
HO OHM Cy yIJIAaBHOM JIOJIa3KJIH ca aJipece 3aroBOpHHKA HJieje ayTOHO-
MAIIITBA).

3. ,,CymtuHcka aytonomuja® An KocoBo u Metoxuja

Jour yBek, HM HAKOH JIECET TOIMHA O]l CTyIamba Ha CHary Yc-
TaBa HHje¢ JOHET 3aKOH KOjH OM ypeauo ,,CYIITHHCKY  ayToHOMH]y ATl
Kocoro n Metoxuja, mro y moctojehuM okoHOCTHMA HHUje OHUIT0 pe-
aJTHO HH OYeKWBapw. Y IHJbY MpOHAJIaXKema peliema koje Ou y mpe-
JIA3HOM TIEPHOJY, /IO TTOHOBHOT YCIIOCTaBJbalha IyHOT CyBepeHUTETa
Penryonmuke CpOwuje Ha OBOM JeiTy TEpUTOpHje, OWIIO OAPKUBO H TIPH-
XBaTJbHUBO, MPHUCTYIIAJIO CE TTPETOBAPAYKOM IIPOIECY YHjH j& pe3yiTar
[IpBu ciopasym o MpUHIKUITIMA KOjU PETryIUITy HOPMaJU3aIlijy OIHO-
ca (y majbeM Tekcty bpucencku cropasym).'®

Ha ocHoBy pe3onynuje ['eHepanne ckynmTuae YjeanmbeHUX
Harja A/REneS/64/298 on 9. cenrem6pa 2010. roguHe 3amoyer je mpo-
iec aujanora usmelyy ,,beorpana u I[purruae® y3 mocpemosame EV.!9
Hecera pynna nperosopa, oap:xkana 19. anpuna 2013. rogunae pe3yaTu-
pana je napadupamem bpucenckor criopazyma. Criopasym o 3ajeHHIIN
cprickux ommtuHa (y gasbeM Tekcty Criopasym o 3CO) MOCTUTHYT je
25. aBrycra 2015. rogune.'”

13 MsBemraj 0 nocajgalilmeM MpoIecy HOJUTHYKOT M TEXHHYKOT Jujajora ca
ITpuBpeMEHUM HHCTUTYIMjaMa camoynpaBe y IIpUINTHHH Y3 MOCPEIOBame
EBporicke yHuje, ykibydyjyhu mpolec HMMIUIEMEHTAalMje MOCTUTHYTHX JOTO-
Bopa, Internet, http://www.parlament.gov.rs/upload/archive/files/cir/pdf/akta
procedura/2013/1666-13.pdf 11/03/2017

14 V neser pyHOM Aujanora IIOCTUTHYTH Cy JOTOBOPH y OOJNAacTH MAaTHYHUX
KIbUra, cno0oje KpeTama, ILApHHCKOT Iiedara, KaTacTpa, (QyHKIMOHHCamba
HE®DT-e, npuxsaramba YHHUBEP3UTETCKUX JUIUIOMA, HHTEIPUCAHE KOHTPOJE
aJIMUHUCTPATUBHE JIMHUjE ¥ PETHOHATHOT IIPE/ICTaBIbaha U Capaibe.

15 Crnopasym o 3ajemHunu Cprckux ommTHHA: EBo mita mumie y memy, Internet,
http://www. telegraf. rs/vesti/politika/1720321-sporazum-o-zajednici-srpskih-
opstina-evo-sta-pisen-u-jemu, 14/02/2017.
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Hauwnn yBohewa bpucenckor crmopasyma y MpaBHU CHCTEM
CpOuje je arunuyan. Haume, oH mpencTaBiba pe3ynrar MOIUTHYKOT
mpolieca, HacTao je Kao pe3ylTar MOJUTHYKHX U TEXHHYKUX MPEroBO-
pa y3 nocpenosame EBporicke yHuje, a jenan npumepak Criopasyma
napadupanu cy Kerpun Emrron, npeacraBauna EY ca jenne crpane u
Wsuna auuh ¢ npyre crpase, 0K ¢y APYTH UCTOBETHU MPUMEPAK IO~
trucanu Kerpun Emrron u Xammum Tauu, npencraBHUK ,,I[purntame.
3a pasnauky on Tako3BaHe JapkaBe KocoBo, uuja je CKyMIITHHA JOHEea
,»3akoH 0 patudukanuju [IpBor mehyHapoHOT criopazyma o MpUHIIU-
numa Koju ypehyje Hopmanuzanujy onHoca usmely Penyonmke Kocosa
u Penyonuke Cpouje'®, Bnaga CpoOuje je cBojum 3akibyukom 05 6poj
02-3570/2013 on 22. anpuna 2013. roqune npuxsarmia Criopasym Kao
,»CacTaBHH 7ico oBOTr 3aksbyuka”. Tume je Bnama BpucernckoM mopasy-
My Jana ¢GopMy OMNINTET MPaBHOI aKTa W YBeNa ra y MPaBHU CUCTEM
Cp6wuje.'” Mcrnm 3akibyukoMm Bnana je Hanoxkuiaa CBUM Ap)KaBHUM Op-
raHumMa Jia mpeay3my norpeOHe Mepe U aKTUBHOCTH Paji UMILIEMEHTa-
uyje criopazyma. Hakon Tora, 26. anpuina 2013. Ckyniutina PemyOnnke
CpoOuje nonena je ,,OIyKy O NpUXBaTamkby U3BEIITAaja O J0CATAIIHEM
Mpoliecy MOJUTHYKOT U TEXHUYKOT jaujanora ca [I[puBpeMeHuM HHCTH-
Tylujama camoymnpase y [Ipuintian y3 nocpenosame EBporicke yHuje,
yKJBYUyjyh# Tpoliec HMMIUIEMEHTalldje MOCTUTHYTUX JIOroBopa‘.'®
Onnyka je o0jaBibena y Cayocoenom enacnuxy PC anu je HeBoJba ITO
je Texct Bpucenckor criopazyma u Jlajbe OMO MPEKPUBEH BEJIOM TajHE.
Kocra Yapoiku y cBoM H3aramy Ha jaBHOj pacrpaBH Ipesl YCTaBHUM
cyzoM o0jallmbaBa J1a OH HUje OCTaBJbEeH jep He camo j1a Bnana Huje
o0jaBuiia bpucescku criopa3ym Ha BaJbaH HauuH, Beh ra je u kpuia of
HajIIMpe JaBHOCTH, ,,TAKO JIa CE HU JIO JIaHa JaHaIlber HUje M0jaBhuo y
HEKO] CITy>KOCHO] myOmuKarmju’.'”

Pasnore oBe ruMHACTHKE IPUIMKOM YBOheHa y IPaBHU CHUC-
TEM jeHOT (He)IIPAaBHOT aKTa ca TaKo JaJlCeKOCEKHUM IOCIeIuIIaMa Ha
yCTaBHOIIPAaBHU ITOpEaK JIpKaBe, Kakas je bpucencku ciopaszym, Huje
OMJI0 TEIKO HAcHyTUTH. To je OMO HAauMH J1a ce Ha IUTO AYKU MEPUO

16 3akon o parudukanuju mpsor Mel)yHapoqHor cropasyma npuHIMna Koju ypehyjy
HopManm3anujy ogHoca nzmely Pemy6nuke Kocoso u Pemry6nuke Cpbuje 6p. 04/
JI-199 on 27. jyna 2013. rogune.

17 WzneojeHo munubewe cyamje ap boce Hemamuh y mpemmery 1Vo-247/2013,
Cnyx06enu racHuk Penmyommke Cp6uje, 6poj 13/15, ctp. 9-23.

18 Omryky o mpuxBaTamy H3BEIITaja O J0CATAMIHEM IIPOIECY ITOIUTHUKOT U TeX-
HUYKOT Jujajora ca [[puBpeMeHnM HHCTHTYIMjaMa camoyrpase y [IpuinTunu y3
nocpenoBame EBporicke yHHje, YKIbYUyjyhu Ipoiiec MMIUIEMEHTAIH]E TIOCTHIHY-
TUX goroeopa, Ciyxoenu racHuK Penyonuke Cpbuje, 6poj 38/2013.

19 Kocra Yagorukw, ,,Benuko Behe TOBUT/BUBUX JbYH, M351arame Ha jaBHOj pacpaBH
y YeraBHOM cyny Pemybmmke Cpouje onprxanoj 24. jyna 2014. roqune®, [leyar, 27.
jyH 2014, ctp. 64-67.
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CKJIOHH O]l 0YHjy Kako CTpy4YHe, Tak0 U LIHPE JaBHOCTH M TUME OTYIH
OLITPHUIIA FHErOBE KPUTHKE a BaJbaJIO CE MPUIPEMHUTH U 32, BUIIIE HETO
M3BECHY, OIlEHY IeroBe ycTtaBHOCTH.?? OmnucaHWM HAYMHOM IMPUXBA-
Tama bpucenckor cnopasyma on crpane Binane u Hapoane ckynutune
CTBOpEHA je TPETIOCTaBKa Jia OH Oy/Ie MPEICTaB/beH Ka0 MOJIUTUYKH, a
HE OIIITH TPABHH aKT ¥ THME TPYKH YCTABHOM CYJL ,,KONHKO-TOTHKO
YBEPJBHMB U3TOBOP Ja CE€ Y CIIy4ajy cropa oriiacy HeHa IS KHUM )

Bpucencku cnopasyMm nocraBjba OCHOBE 33 YCHOCTaBJbambhe
Aconujanuje/3ajeqauue ommrrHa y kojuma CpOu umHe BehuHy Ha
KocoBy, a npenBuha 1 0OTBOPEHOCT 3ajeAHULIEC 3a CBE IPYyre OMIUTHHE
YKOJIMKO C€ ca TUM carace wianoBu (wian 1.).”? 3ajennuna he, kako
je To mpeasul)eHo TaukoM 2, OMTH ycriocTaB/beHa Ha OCHOBY CraryTa,
a mpaBHe rapaHuuje he npyXUTH MEpOAaBHO NPABO U YCTABHO MPaBo.
W MepomaBHO W yCTaBHO MPaBO y OBOM CIydajy je mpaso ,,Kocoma“,
LITO HEABOCMHUCIICHO MPOMW3JIa3Hu M3 wiaHa 1. Kao W wiaHa 3. y KoMe
ce Hamtamasa aa he cTpykrypa 3ajenHune OUTH yCIOCTaB/beHA Ha HC-
TOj OCHOBH Kao ¥ noctojehn Craryt Acouujanuje KOCOBCKUX OMILITH-
Ha. Cnopasym o 3CO nocturnyt 25. aBrycra 2015. caapxaH y 10Ky-
MEHTY ,,Acolyjanrja/3ajefHuna OMIUTHHA ca BEhMHCKUM CPIICKUM
ctaHoBHHIITBOM Ha KocoBy — Ommre oz[pezl6e/KJLquH eneMeHTH >
Ipy’ka JIofaTHE apryMeHTe KOjH HOTBplijy Ja je ped 0 MHCTUTYLHjH
,Permyonuke KocoBo®. ¥V wnany 1. ctoju na ce 3ajeHUIa OCHUBA... K0

20 bojan bojanuh, ,,bpucencku (ue)cropasym — okBup Oyayhe ayToHOMHjE cpricKkor
Haposia y CPICKOj TOKpPajUHH WIM CUTYpaH IyT Ka YCTaBHOIPAaBHOM OTyhemy
KocoBa nu Metoxuje?*, y 300pHUKY panoBa: 3akoHomaBCTBO Perrybmuke Cpouje —
CTame, HUJbEBH U JaJbu pa3Boj (mpupeawna: Onra Jouh-IIpnaunosuh), [IpaBHu
¢axynret, KocoBcka Mutposuma, 2015, crp. 473.

21 Kocra Yasoruku, HaB. zieno, cTp. 65; O cBojcTBY Bprcenckor criopa3syma kao akra
Buj.: Patko Mapxosuh, ,,YeraBaom cyny Cpouje, CTpydHO MHIIJBEHE H3T0KEHO
Ha jaBHOjpacmpaBu ox 24. jyna 2014%, Cpncka nonutuyka Mucao, MHCTUTYT 3a
nonuTnuke cryauje, beorpan, 6p. 4/2014, crp. 347-353; Bnanan Iletpos, ,,¥Y3 nu-
JIeMy O KOHTPOJI yCTaBHOCTH Bpucenckor crnopasyma“, Cpricka MOJUTHYKA MHU-
cao, MucrutyT 3a nonuruuke crynuje, beorpan, 6p. 4/2014, crp. 112-115; dapko
Cunmosuh, Tujana Illypnan, ,,O (He)npaBHOj npupoau bpucenckor cropasyma“,
Cpricka nonutiuka Mucao, MHcTUTyT 3a monutuuke cryauje, beorpan, 6p. 4/2014,
ctp. 141-157.; Bnagumup DBypuh, ,,Bpucenckn cropazym — NOHOBO CMHIbEHE
cmyTme”, Cpricka momuTHIKa Mucao, MHCTUTYT 3a monmutHuke ctyauje, beorpan,
op. 4/2014, ctp. 160-168; Tapko Cumosuh, Cperen Jyrosuh, ,,YcraBHOmpaBHe
MIOCIIeINIIe 3aKJbyuerha bpucenckor criopasyma, [IpaBHu jKUBOT, YIpyKeme mpas-
Huka Cpouje, beorpan, 6p. 12/2015, ctp. 519-521.

22 IlpBu ciopa3yM O IPHHIMIHEMA KOjH PEryJInIly HOpMalIn3amnujy ofHoca, Internet,
http://www.kim.gov.rs/lat/ p03 .php, 13/02/2017

23 Aconyjanuja/3ajeqHuIia OMIITHHA ca BEAWHCKUM CPIICKMM CTQHOBHHIITBOM Ha
KocoBy — Onite onpende / kJby4HH eneMeHTH, Internet, http://www.kim.gov.rs/
lat/p17.php, 28/01/2016
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mrto je npeasubeno IlpBumM cropasymom, 3axonom o pamuguxayuju
IIpeoe cnopaszyma u 3axonom Kocosa (xyp3us b.b.).

TakBa Aconmjanyja He TIOCTOjU Y IpaBHOM cuctemy Cpouje,
By HE MO3Hajy YCTaB HM 3aKOH O JIOKAJHOj camoymnpaBu PemyOnuke
CpOuje, anu je oHa MHCTUTYLHMOHAJIM30BaHA y ,,IPABHOM CHCTEMY
Kocoga“.? Kako je ped 0 MHCTHTYLHjU JApYyTe ,,Jp)KaBe’, UCKIbyde-
Ha je Omito KakBa HaaekHOCT PeryOnuke CpOuje y morneny 3ajeqHu-
ue. 3ajeqnuua je, kako Bean Parko MapkoBuh, 00nMK M3pakaBamba U
3aIITUTE MpaBa CPICKe HallMOHAIHE MamuHe y PermyOmunu Kocoso.?
MapkoBuh nasse HaBoau aa Ou y Cpbuju, ¢ 063MpoM Ha yCTaBHY Je-
¢buHMLMjYy Te AprKaBe, TaKBa 3ajeJHHULIA OMJIa HEYMECHaA, jep ca CTaHo-
Bumta YcraBa CpOuje, cBe cy ommrune y CpOuju cpricke, a eKBUBa-
neHT oBe 3ajeanuie Ouna Ou 3ajenHuia anbaHckux ommTrHa.” Kako
Penyonuka CpOuja npema wiany 97. tauka 3. YcraBa Cpbuje ypehyje
u 00e30ehyje TepuTopujaIHy OpraHu3alyjy U CUCTEM JIOKalTHE CaMoy-
IpaBe, HeCcIopHa je HeycTaBHOCT bpucenckor cropasyma, kao 1 Crio-
pasyma o 3CO, jep ce muma Ha xaeny teputopuje Cpouje, na KuM,
CHCTEM JIOKaJIHE caMoyTpaBe ypelyje Ha HauuH CyIpoTaH HaBEACHUM
ycTaBHHM ojpeabama.’”

ITopen Tora mto ce bpucenckum ciopazymom u Criopazymom
0 3CO na HajrpyOspu HaunH Kprmu YcraB CpOuje, muMa ce He 00e3-
0e30ehyjy HUKakBa ayTOHOMHja CPIICKOM Hapoxy Ha KuM, mako 6u ce
Ha OCHOBY TyMauema JapxkaBHUX opraHa Cpowje (1 mokpera Camoomn-
penepeme Abonuna Kypruja koju je ymopehyje ca Pemyommkom Cpric-
KOM) MOTJIO CYNPOTHO 3aKJby4UTH. Hanme, yBHIOM y J1Ba TEKCTa JIAKO
je yountu aa HammexxHocTd 3CO HA y yeMy He TIpeBa3uiia3e HUBO JIO-
KalTHe caMOyTIpaBe, Te Jja Ha OCHOBY OBHIX CITOpa3yMa He MOXe OUTH HU
rOBOpa 0 ayTOHOMHjH KaKBYy Cy HMaJjle ayTOHOMHE TIOKpajuHe TI0 YCTaBy
Cpbuje uz 1990, a jomr mame o oHOj U3 1974. AyroHomuja moxpasy-
MEBa IIpaBO Ha JOHOIICHE 3akoHa, a 3CO Hema TakBe HaIJICKHOCTH,
ayTOHOMHja To/ipa3yMeBa M3BpIHa opnamhema, a 3CO ux Hema, OHa

24 3akon o sokanHoj camoynpaBu Pemy6muke Kocoso 6p. 03/J1 6p. 040; Craryr
acoIyjanyje KocoBCKuX ommutHHa, https://kk.rks-gov.net/gracanice/Za-dokumenta-
na-Srpskom/Statut-Asocijacije-Kosovskih-Opstina-(2).aspx, 15/12/2016

25 Parko Mapkosuh, ,,YcraBaoMm cyny Cp6uje, CTpydHO MHUIUBEHE H3JI0KEHO HA
jaBHOjpacmpaBu o 24. jyHa 2014 Has. meno, ctp. 351.

26 Ucro, ctp. 351.

27 Cnopa3yMmu Cy y CYIPOTHOCTH U Ca WIAHOM 3. CTaBOM 2. YcTaBa pema KoMe ce
BJIaIaBUHA IIpaBa OCTBApYje... IOBHHOBAEM BIACTH YCTABY M 3aKOHY, WIAHOM 4.
CTaBOM . IO KOME je MpaBHHU MOPEIAK jeJUHCTBEH, Ka0 U Ca WIAHOM §. IO KOME je
tepuropuja Peryonuke CpOuje jetMHCTBEHA U He/eJbHBA, a TPAHNIIA HETTOBPEANBA
1 MeHa ce T10 MOCTYTIKY penBul)eHoM 3a mpoMeHy YcTaBa. Bua. Yeras PemyOmike
Cp6uje u3 2006. roguue.
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MOpa OUTH rapaHTOBaHa ycTaBoM M 3akoHOM, a 3CO HHje ycTaBHA HU
3aKOHCKa Kareropwuja ,,Permyonuke KocoBo®, Beh ce ycrocraiba Ha oc-
HOBY yka3a Bnajie KocoBa koju he ce MUpeKTHO MpUMEHHUBATH M KOjU
he pasmarparu TakozBanu YcraBau cyn Kocosa (wian 2. Cropaszyma
0 3CO). Hagnexuoctu 3CO, ako ce yommTe Tako MOTY Ha3BaTH, CY
OHE HaJJIC)KHOCTH KOje OMNIITHHE Beh nMajy 1o KOCOBCKOM ,,3aKOHY" O
JIOKAJTHOj CaMOyTpaBu,” , 3aKOHY" O 3aIITHTH M MPOMOBHCAbY MpaBa
3ajeHMIA U BUXOBHX MpumnaaHuka y Permyonumu Kocosa,” a onpelene
HA/IJISKHOCTH MOTY joj OUTH JieJierupane u of ,,IICHTPaJHUX BIACTH
(mTo takohe Baxku | 3a ommrune). lraBume, ckynmruaa 3CO nma
MambU ACMOKPATCKU JICTUTUMUTET O ONMIITUHCKUX CKYIIIITUHA LII/IjI/I ce
YJIAaHOBH OHMpajy MyTeM HEMOCPEIHUX U300pa, jep je CKyMITHHA 3aje-
HUIIE ,,caCTaB/bEHA O]l MPEJCTABHUKA KOje€ MMEHYje CBaKa CKYIIITHHA
OMIITHHA-YJIAHHUIIA U3 PEIOBA N3a0paHUX MMOCIaHUKa™ (4iaH 6. a)).

Haenenn neo bpucenckor cnopasyma koju Biaga CpoOwuje
cMaTpa CBOjUM BEJIMKHM IPETOBAPAUYKUM YCIIEXOM, a KOjU Yy CYLITHHH
HE 3Ha4M HUKaKBY ayTOHOMH]Y, Majga O, Kako Beau AHTOHHMD, Morao
OUTH OKBHpP y KOME Ce MOKe BOaWTH Oopba 3a my,’” jour yBek je, u
HAKOH YETHPH TOAMHE Ofl HEroBOI' YCBajama, MPTBO CJIOBO HA IAlH-
py. Ocrana pemrema koja Ham Criopa3yM JI0HOCH, 0€3 HKaKBe CyMmbe, Y
3HaTHO Behoj MepHu JONPUHOCE YCTaBHOIIPABHOM yrmajbaBamy Kocora
u Metoxwuje ox Peryonmuke Cpowuje. Tako cy umanosuma 7-9 bpucerc-
KOT' CIIOpa3yMa peryiicaHa IUTamba Be3aHa 3a OpraHu3aLnjy IoJInLyje.
[IpenBuleno je mocTojame jeAMHCTBEHHUX MTOTUIN]CKUX CHAra Mo MMe-
HoM KocoBcka monmunuja. CBa NONUIMja y YeTUPU KOCOBCKE OTIIITHHE
ceBepHo o1 Mopa Ouhe unterpucana y oksup Kocoscke monuiyje, koja
he OuTH jeaMHO HAAJIEKHA 32 UCILIATY TuIaTa. PerHOHANHN KOMaHJaHT
MOJIMIIMje 3a ONMIITHHE ceBepHa Murtposuna, 3Bedan, 3youn [lotok u
JlenocaBuh Owuhe ,,xkocoBcku CpOuH* Kora mMeHyje MHUHHCTapCTBO
YHYTpAIIlbUX MOCIOBA Ca CHHUCKA KOjU JOCTaBJbajy YETHPH IpajoHa-
yenHuKa y ume 3ajennune. OBaj HAYMH MMEHOBamba CKBHBAJICHTAH je
OHOM KOjH j€ MPOIUCAH KOCOBCKUM ,,3aKOHOM"‘ O MOJHUIMjU Y OMIITH-
HaMa y KojuMma je cprcko craHoBHUINTBO Behuna (wian 41.)°) u ko-
COBCKHM ,,3aKOHOM" 0 JIOKaJIHO] camoynpasu (wiaH 23.)*?, ma H1 0BO
peleme He npeBa3uiasu nocrojehin HUBO JokanHe camoynpase. Cac-
taB KocoBcke monuuuje Ha ceBepy he oncinMkaBaTH €THUYKH CAacTaB

28 3axkoH 0 j0okaHOj camoympasu Pemyomuke Kocoso 6p. 03/J1-040.

29 3akoHy O 3alITHTH U IPOMOBHCAmY IIPaBa 3ajeHUNA U HBUXOBUX MPUIIATHUKA Y
Peny6muu Kocosa 6p. 04/L-020.

30 Ciuoboman Antonuh, 3CO um cprcka ayroHomuja, Internet, http://kossev.info/
strana/arhiva/zso i srpska autonomija/6132, 25/11/2016

31 3axon o nomunmju Peny6mike Kocoso 6p. 04/J1-076.
32 3axoH 0 JoKanHoj camoympasu Pernyonuke Kocoso 6p. 03/J1 6p. 040.
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CTaHOBHHIITBA y OBE YETUPHU OMIUTHHE, IITO je o Parky Mapkosuhy,
camo jOIlI jefaH BUJ MambWHCKE 3aIITHTE HEall0aHCKOT CTaHOBHHUIIITBA
y omHocy Ha Behuncko anbancko.’® ITo Yerasy (wian 97. Tauka 4.) ox-
Opana u 0e30emHOCT cy HaexHOCTH Penyonuke CpoOuje, na je, Kako
HU 10 YcraBy HU 3akoHHMa CpOuje He moctoju ,,KocoBcka momummja‘
kao opranusainuona jenunuia MYIl-a CpOuje, HeycraBHOCT bpucerc-
KOT cIiopa3yMa y TOM Ioriiey OenoaaHa.

IIpema cioBy bpucenckr criopa3dyma, cyucka Biact he outu
nuHTerpucana u (ynkunonucahe y okBupy npasHor cucrema Kocosa,
IITO je y MUPEKTHO] CympoTHOCTH ca wianoMm 142. YcraBa CpOuje mo
KOME je Ccy/AcKa BIacT Ha Teputopuju Permybmuke CpOuje jennHCTBEeHA,
a CyZI0BH cyzie Ha OcHOBY 3akoHa (CpOwuje, b.b.), xao u ca wianom 143.
110 KOME CE€ OCHHUBAbE, OpraHu3alija, HaaJIeKHOCT, ypeheme u cactan
cynoBa ypelyjy 3akoHoM (a He bpucenckum criopazymom). Y OKBUPY
Amnemnanmonor cyna y llpumruan Ouhe ycmocraBibeHo Behe koje he
OuTH cactaBibeHO o1 BehnHe cyanja ,,kocoBckux Cpba“, a oHo he Outn
HaJJIe)KHO 3a CBE OIMIITHHE y KojuMa cy CpOu BehMHCKO CTaHOBHHIIITBO,
ITO Takol)e TOBOPH Ja je ped 0 MambHHCKO] 3aTuTH. Ofesbeme Arnena-
LMOHOT cyna nMahe KaHIenapujy y ceBepHoj Mutposuiw, a 6uhe cac-
TaBJbeHO o7 BehnHe cynmja kocoBckux Cpba. OBe cynuje, ¢ 003upoM n1a
j€ CyIcka BIacT MHTETpHcaHa y mpaBHU cucteM KocoBa O6uhe Oupane
Y CKJIaJly ca KOCOBCKHMM ,,3aKOHOM" 0 CyIOBHUMa, CyNPOTHO wiany 147.
YcraBa CpOuje mo kome Hapomna ckymmruHa, Ha mipeuior Bucokor
caBeTa Cy/CTBa, OMpa 3a Cy[ujy JIHIle Koje Ce IMPBU IyT OUpa Ha CyICKY
(hyHKIH)jY, TOK Cyauje 3a TpajHO 00aBibame Cynujcke (yHKIHje Ompa
Bucoku caBer cyacTBa, KOju ouTydyje U 0 H300py CyaHja KOju Ccy Ha
CTAITHO] CYIH]CKOj (PYHKIIMjU Y APYTH WU BUIIHU CY/I.

OnprkaBame ONIITHHCKAX M300pa y CEBEpPHUM OIIITHHAMA
y3 nocpenoBambe OEBC-a, a cBe y ckilagy ca KOCOBCKHUM ,,3aKOHHMa*
npeasuleHo je wianom 11. Bpucenckor cropa3dyma, IITO je Y CyInpoT-
HOCTH Ca HaBEJICHOM YCTaBHOM OJIPEI0OOM O jEJMHCTBY MPABHOT IO-
petka, kao u oapendama wiana 180. YcraBa xoje oapelyjy HaumH n
BPEMEHCKH MHTEPBaJ y KOME C€ CIPOBOJIC JIOKAIHU U300pu U 00e3-
oehyje cpa3mMepHa 3aCTyIJbEHOCT HAIIMOHAHUX MabHHA, Y CKIaay ca
3aKOHOM.

Ono mTo je OMiIo 3a OYEKMBATH, JOTOIWIIO ce. bpucencku
CIIOpa3yM HaIllao ce mpej YCTaBHUM CYy/IOM, ann YcTtaBHU cyy PemyOnu-
ke CpOuje H1je HCTYIIHO ca ayTOPUTETOM OpaHHoIla YCTaBa U yCTaBHUX
BPEIHOCTH U XHjepapXuje MpaBHUX HOpMHU. OH HHje 3ay3€0 jeHHO MO-
ryhu craB — a OpaHM BpeTHOCT CPIICKOT YCTaBa 0J] OHUX TEHICHIIM]a

33 Parko Mapxkouh, ,,YcraBaoMm cyny Cpouje, CTpydyHO MHUILBEHE H3JIOKECHO Ha
jaBHojpacmpaBu ox 24. jyna 2014, uas. neno, ctp. 352.
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W CHara Koje IMOKyIIaBajy Jia ra OIPHjy U O[y3My MY ayTOPHUTET HajBH-
mier npasHor akta. OJ leroBor OpaHuoIa U YyBapa, PETBOPUO CE Y
WHCTUTYIH]Y Koja ra Herupa u odesspelyje. Urnopumyhu cra Behnne
KOHCTHTYLIMOHAJIMCTA KOJH Cy YYECTBOBAJM Ha jaBHO] pacrpaBH, Yc-
TaBHH CYJ j€, CYIIPOTHO CBaKoj (IIPaBHOj) JIOTUIIH, U3BEO 3aKJby4aK Jia
Bpucencku criopasym HHje TpaBHH, Beh MOTUTHYKH aKT, TE C TOra HE
MOJKe OUTH MpeIMeT OlleHe YCTaBHOCTH.

4. OcTBapuBame TEPUTOPHjATTHE AyTOHOMU]E Y
BojBoaunu

Kynmunanujy npoueca oOXuBJbaBamkba BOjBOhAHCKE ayTo-
HOMHUje, [0 yIlieAy Ha nocieamy (azy COLUjaluCTHYKE YCTaBHOCTH,
omoryhuna cy 1Ba Kpajime npodieMaTiyHa 1 HeyCTaBHA [IPaBHA aKTa —
3axoH 0 yTBphHBamy HaJIe)KHOCTH AYyTOHOMHE NIOKpajune Bojoanne
u Craryr AyToHOMHE MOKpajuHe Bojsoaune.> OBaj 3aKoH je Jomao
Kao IOCIE/MIA y3aBpeie HOTMTHIKe arMocdepe koja ce 13 Bojsonn-
He npemia 1y beorpax. OH Huje 1010 mocie caspeBama Hieje o
BOjBO)aHCKO] ayTOHOMHjHM HUTH HEKaKBOT MHUPHOT M Pa3JIOKHOT MpO-
MUIJbakha BOjBOhaHCKE TIOJUTHYKE CTBAPHOCTH, HETO je OMo m3HyheH
penyonuukoj BracTu. Pagm odyBama jequHCTBa Bianajyhe xoanummje
HOBA BJIACT j€ BHIIE MOJUTHYKH KAJKyJIHCalla U 3a/I0BOJbaBalia CBOjE
MapTHEpEe HETO IITO j€ BepoBaa Ja je JOIIIOo BpeMe aa ce BojBoamHm
Jla OHO IIITO jOj IPHUTIaja, IMITO jOj j€ ,,HeTIpaBeIHo oay3eTo . Kao u MHO-
TO IyTa TIpe, jOII jeIHOM Ce ITOKa3alio Jia ceé MHOTa pellieka MpoHaa3e
1 OTIpaBAaBajy MTHEBHOIOJIUTUYKUM ToTpedama. Ha Tom Tpary, Bophe
Byxanunosuh u Mupocnas Camapuuh npumehyjy na, n kana je ayro-
HOMHM]a yCIIOCTaBJbeHa, nporupuBana (1974) wiu nox MusomesuhieMm
CyXaBaHa, TO j¢ YBEK OWJIO MOCIIC/INIA HEKOT TIOJIMTUYKOT CyKoOa M
KOMIIPOMHCA HALIMOHAIHUX MM MAPTHjCKUX BPXYIIKH, AOK j€ jJaBHOCT
Owuna myku mpomarpad cera tora.’® Ho, cBakako Hally maxkiy mMopa
HajIpe Ja MPUBYYE OBaj KOHTPOBEP3HHU 3aKOH O BOjBO)aHCKO] HAJICHK-

34 3Baxpyuak YcraBHor cyma y mnpeamery [Yo-247/2013, Cuyocbenu enacnux
Penybnuxe Cpoéuje, 6p. 13/15.

35 Bunanan Muxajnosuh, bojan Bojanuh, ,,BojBoanna o ayroHoMuje 10 KBa3uapKaBe
1 He3aBHCHOCTH (cemecuje)”, y 300pHUKY: [Ipaso u opywmeena cmeapnocm
(mpupenuo: Ilerap Cranojesuh), [Ipasan daxynret, KocoBcka Mutposuna, 2014,
crp.168.

36 Dophe Bykamunosuh, Mwupocnas Camapyuh, ,,AyroHomHa Bojsomuna wu
nemokparcka CpOuja: cTBapHOCT M mepcnektuse”, Hosa cpncka nonumuuka
mucao, Bojpohancko nurame, [locebno n3name 1, ML Hosa cpricka monuTudka
mucao, beorpan, 2005. rox, ctp. 4.
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HOCTH, ¢ 003upoM Jia je BojBoanHN HEOCHOBaHO (HEYCTaBHO) J]a0 HEKE
arpuOyTe Ap>kaBHOCTH 1 oMoryhuo joj Bpahame Ha mo3uIuje KBa3uap-
xaBe. OBaj 3aKOH 3HAUajHO MPOIIUPYje U yTBPhyje Crucak mociioBa o
MOKPAjUHCKOT 3Hauaja, MoYeB OJ] MOKPAjUHCKOT TUIaHUpakbha, pErHOHA-
HOT pa3Boja, MOJHONPHUBpPEIE, CTOYAPCTBA, BOIOIPHUBpPEIE, IIyMapCTBa,
JI0Ba, MPEKO TypU3Ma, HHIYCTPHje, PyIapCTBa, 3alITUTE )KUBOTHE Cpe-
JMHE, CBE /10 MMPOCBETE, KYJITYpPE, 3APABCTBEHE U COLMjaHE 3alITUTE U
ap. OBe nmocnose 3akoH yTBphyje Kao H3BOpHY HaaeKHOCT U THME [To-
KpajuHH rapaHTyje BUCOK CTEIEH caMOCTaIHOCTH. To ce Ha Kpajy BUan
U U3 caMe TePMHUHOJOTHje 3aKoHa. YMECTO paHHje 3aKOHCKE KBaJH-
dukauuje ,,onpehene HagmexHocTH,>” cama ce OBUM 3aKOHOM TOBO-
pH 0 MIOTIYHHM HaJUIe)KHOCTHMA. Ho, MHOTO Cy OmacHHUje U BaH CBaKe
yCTaBHE JIOTHKE ofipen0e 3akoHa Koje IIPOMOBHIILY Pa3IMuUTEe acleKTe
BojBohaHCKe npkaBHOCTH. [Ipe cBera, To je nedunucame BojBoamne
Kao perrje Koja camMOCTaJ HO UCTyna y MeljyperHoHaJTHOM IpPaBHOM
CMHUCITy: TIPHCTYIIa Pa3HUM YApYKCHHUMa, OCHHBA INPEACTaBHUILTBA,
3aKipydyje Meljyperrnonaine cropasyme.*® Takohe cy ancypiaHe u He-
ycraBHEe U onpende 3akona o tepuropuju All BojBomnHa kojy dmHe
JeTUHUIE JIOKATHUX caMoyTlpaBa y reorpadckum obmactuMma: badka,
banar u Cpem. OBakBy TepUTOpHjaTHY OpTaHHU3AIH]Y, Ca TIOMHHAFEM
reorpad)ckux 00IacTH He MO3Haje U He 103BOJbaBa HU Bakehn ycTas o
2006. roguHe K20 HU 3aKOH O TEPUTOPHjAITHOj Oprann3anuju Pemyomm-
ke Cp6wuje ox 2007. rox.

Hajnanexocexxnuje nocueauie no caallmby yCTaBHA Pa3BH-
tak Peny6nuke CpOuje cBakako nmajy onpende HoBor Craryra AyTto-
HOMHe nokpajune Bojsoanne. OBaj Craryt AIIB je ycBojeH u mpor-
nmamreH Omnykom CkymnTrHe AyTOHOMHE MOKpajuHe BojBommHe Ha
cemnauiy ox 14. nenem6Opa 2009. rox., a y3 mpeTxoaHy carmacHocT Ha-
ponne ckymmruae Penyonmuke Cpouje nary 30. cemrem6pa 2009. rog.
Tpeba HaoMeHyTH 112 je yTBphuBamy KoHadyHOT TekcTa CTraryTa mpet-
XOIUJIa U MPaBHO-TEXHUYKA PelaKlija NCIPaBKU IIPBOOUTHOI TEKCTa
npemmora CraryTta, mTO MOKa3yje Aa je Taj akT Of IModYeTka OHo IMpo-
OymeMaTHdaH U ca OpojHUM MamkaBocTHMa. CBe TE TPaBHO-TEXHUUYKE
WCIIPaBKe HUTH Cy Ta MOOOJbIIANe HUTH ycariacuie ca YcraBoM Perry-
6muke CpOuje ox 2006. roqune, mna gynu kako je Hapogana ckymmrruna
Peny6nuke CpOuje yomniure u mpucTana jga Aa MPeTX0oIHy cariacHOCT
Ha MCTH. 3aTO M HE YYJIU IITO je yOP30 M MOKPEHYT MOCTYIAaK 3a OLEHY
yCTaBHOCTH W 3akoHHTOCTH Behmue oapendou Craryra AIIB. Taj mo-
CTymnak npej YcraBHUM cynoM Perny0irke CpOuje je mokpeHyia nocia-
HUYKa rpymna ,,Jlemokparcka crpanka Cpouje — BojucnaB Komrynu-

37 Bunern 3akoH 0 yTBphuBamy onapeheHHX Ha/UISKHOCTH AyTOHOMHE ITOKpajuHe,
Cnyorcoenu enacnux PC, 6p. 6/02

38 Bugern: Unan 3. 3akoHa o yTBphHBamy HaUIC)KHOCTH AYTOHOMHE ITOKpajuHE
Bojsoaune, Cuyorcoenu enacnux PC, 6p. 99/09.
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na“ u geBer HaponHux nociannka Hose CpoOuje. OcHoBHU TipoOiiem
BojBohanckor CraryTa je y TOME IITO jé OH UCIOJbUO aMOMIIMje KOH-
CTUTYTUBHOT' aKTa, Ja UMHTHPA yCTaB MAaKo TO HHje HUTH CME Jia UMa
eJIeMeHTe W aTpulyTe KOHCTUTyTHBHE Biactu. [lomTo je ymao y Ty
3aMKy, CTatyT je 1ao cebu 3a mpaBo Aa gorpalyje, Mema, Mpomupyje u
nomnpassba OHO 1ITO nuine y Ycray.”” Kako ncnpasno npumehyje Bia-
nad [lerpos, CtraTyT To He cMe HUTH je oBaj BojBohaHCcku CTaTyT cMeo
na peneUHUIIE YCTaBHY KOHLENIH]Yy ayToHOMHE mokpajune.’” To u
He TpeOa J1a yyIu KaJa ce UMajy y BUAY CTaBOBH MOjEeANHUX BOjBOhaH-
CKMX MHTEJIEKTyasala Koju OTBOPEHO 3aroBapajy IOBpaTak Ha CTapo,
Ha colmjanucTuaky AytoHomHy [lokpajuny BojeoauHy ca moTmyHoM
yCTaBHOM (KOHCTUTYTHBHOM), 3aKOHOAABHOM H cyAckoM Biamthy. OHu
pu TOMe 3a00paBibajy Ja ayTOHOMHja HUje IpKaBa, HEMa UCTH HUBO
BJIaCTH Kao OHA HEro HIDKHM of me. CarmacHo ToMe, M HeH HajBHIIN
npaBHH akT — CTaryT HUje ycTaB HEro, kako To 1oopo mpumehyje bo-
rosby0 MmiocasibeBrh, akT UCIIOJ YCTaBa M 3aKOHA, HY)KHO carjiacaH
U ca jeHuM U apyrum.*)

To mopa na Oyzme Tako jep je ayTOHOMHja HUXa jSIUHMIIA
BJIACTH Yy OIHOCY Ha IICHTPAJIHY, Ap)KaBHY BiacT. OHa HEMa M3BOPHY
CaMOCTAJIHOCT M HA/JICKHOCT, Beh by ycTaHOBJbaBa JpKaBa M yT-
Bphyje joj kako U3BOPHE HAUICKHOCTHU (YCTABOM), TAKO U IIPEHETE Ha-
JUIe)KHOCTH (3akoHOM). [TomTo ayToHOMH]ja HeMa U3BOPHY WIIN YCTaHO-
BJbaBajyly BIACT, by yCTaHOBJbABA (M YKHUJA) JpiKaBa CBOJUM aKTOM,
mna je Taxko moctynuo u Ham Ycras o 2006. roa. M3a YcraBa 3akoHOM
ce Omke U JieTajbHUje pa3pal)yje cTaryc ayTOHOMHU]E, BeH OOJIMK, Ha-
JUISKHOCT, OpraHu3aiuja, pyHKIHoHHCambe u octano. Tek u3sa tora [To-
KpajiHa MOJKe Ja JIOHeCe CBOj HajBUILM MTpaBHU akT, CTaTyT, 1 pa3pann
yCTaBHE W 3aKOHCKE olpeade 0 MOKPajHHCKOj ayTOHOMUjH. Y Cllydajy
BojBohancke [Tokpajune u menor CraryTa cTBapy Cy, yMECTO Ha HOTe,
noctaBsbeHe Ha miaBy. CraryT AlIB ce y3nurao msnan Ycrasa Pemy-
omuke Cpouje ox 2006. roauHe, y3e0 3a IpaBo Ja CyBEPEHO TyMauu U
MeHa BOJbY yCTAaBOTBOPLIH yHocehu OpojHa periema 0 BOjBohaHCKO]
ayTOHOMH]H Koja YCTaB HJIH HE n03Ha]e HJIH CY My IMPEKTHO CYNPOTHA.
Ognie he OUTH TOMEHYTO HEKOJIMKO HAjKPYITHUJUX HEYCTABHUX PElICHa

39 Bunanan Muxajnosuh, bojan Bojanuh, ,,BojBoanna o ayroHOMHje 10 KBa3UApKaBe
¥ HEe3aBHUCHOCTH (cerecuje), HaB. jaeno, cTp.170.

40 Buanau Ilerpos, ,,Cratyt Ayronomue [Tokpajune Bojsoaune on 2009. rox. npen
VYeraBHUM CynioM — mocienmsy uuH, Anau IIpasnoe ¢axynmema y Beoepaody,
[IpaBuu dakynrer Yausepsurera y beorpany, beorpax, 6p. 2/2013, cp. 269.

41 borosmy6 MunocasiseBuh, ,IlokpajuHckn cTaTyT M OpraHu3alyja MOKPAjHHCKE
Biactu npema YcraBy PemyGmuke Cpouje”, [lpasnu sanucu, IlpaBau ¢akynrer
VYuuBep3urera YHuoH, beorpan, 6p. 2/2013, ctp. 469; Borosbyd Munocasssepuh,
,,YCTaBHOTIpAaBHH KOHIIENIT TEepUTOpHjalHe ayToHoMuje y CpOuju, IlpasHu
arcueom, Yupyxemwe npasauka Cpouje, beorpan, 6p. 12/2012, ctp. 836. u name.
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BojBohanckor Craryra ¢ TuM jaa Tpeba pehu na je YcraBuu cyn Pe-
nyonuke Cpouje y Omryu Ha 88 cTpaHa OCIIOPHO YCTAaBHOCT 4ak 22
opende 3akoHa*? u Herme npeko 40 onpendu Craryra AIIB.

CBakako 1a Ha MPBOM MECTy YIIajia y Oud HEycTaBHa Jedu-
nunuja tepuropuje All Bojsogune. Craryt npeasuba ga Teputopujy
All BojBoanHe unHe TEpUTOPHUjE jEANHHUIIA JIOKATTHE CAMOYTIPaBe y Hhe-
HuM reorpadckum obiactuma (banar, bauka u Cpem)* mro Yeras u
Bakehn 3akoH o TepuTopHjanHoj opranuzauuju Pemyonuke CpOuje He
MO3Hajy ¥ HE IOMHUIbY HUKakBe reorpadcke obmactu. [ame, cnopHa
je u cama }.‘Le(bI/IHI/ILII/Ija BOjBO,I[I/IHe kao permje* ¢ O63Hp0M Jla ycTaB
KOPHCTH L[pyran/IJy TepMI/IHOJIOFI/I]y — TOBOPH O ayTOHOMHO] TIOKpaju-
HU a He peruju. Jou je CHOpHI/I_]e nomumbambe HoBor Caza kao miaBHOT
rpaga AIIB*), kana ce 3Ha 1a je maBHHU rpaj obesexje IpKaBHOCTH
n na Penmybnuka CpbOuja kao ap:kaBa MOXKE MMaTH CaMmo jelaH IIaBHU
rpaa. Y cBeTly OBaKBOI' MPOTHBYCTABHOI PETMOHAIHOT AeduHUCama
Bojsoaune, CratyTt uae u aajee 1 Jaje npaBo BojBoaunu aa ce permo-
HAJIHO YIpPYKYj€ U MOBe3yje, 3aK/bydyje MehyperuoHaiHe cropasyme,
OCHHBA pETMOHAIIHA MPEICTABHHUINTBA U ApP. LITO j€ OYHUIVIEAHO HEyC-
TaBHO. CBaKaKko HajBaKHHUjE W HAjCIIOPHUjE j€ MUTAE HAJICKHOCTH,
HBEHOT yTBphUBama OAHOCHO Memwara. HanMe, n3BopHE HAJIC)KHOCTH
AIIB cy yrBphene YcTaBoM a moBepeHe HaJICKHOCTH C€ TOBEpaBajy
3akoHOM*™ Tako fqa Ty CTaryT Hema IiTa a Meba, J0/1aje WITH MPOLIH-
pyje. Cynpotao Tome, Ctaryt AIIB HeycTaBHO OIUCYje ¥ YBOAM HOBE
obmactu?” y M3BOPHO] HA/UIGKHOCTH ayTOHOMHE TOKpajuHe M THME
HaHocH TpyOy moBpeny YcraBy PemyOmuke CpoOuje. Y neny Craryra
nocseheHOM opranuzanuju AyTOHOMHE IMOKpajuHe BojBoanHe U me-
HuUM opranuma CratyT yBoau HoBM opraH: Brnany AIIB kao Hocmona
u3BpIIHe Biact (ymecto M3BpmrHor Beha) mTo je Takohe HeycTaBHO,
jep je Bnana npxaBuu opran u 'y Peny6nuun CpOuju Moxke mocTojatu
camo jenHa Biaaa. Y CIHCKY OCTalMX CIOPHUX MecTa BOjBOohaHCKOT
Craryta Tpeba momeHyTH U cieaehe craTyTapHe MHCTHTYLHUje U pe-
LIeHa: MOKPAjUHCKH YIPaBHU OKPY3H, BojBohaHCKa AKaneMuja HayKa

42  Jlapxo Cumoswuh, TepuTtopujaiiHa ayTOHOMHja y CBETIOCTH OATyKe YCTAaBHOT Cyaa
Cpouje Y3 353/2009, Ceecke 3a jasro npaso, Ponnaruja llenrap 3a jaBHo npaso,
Capajeso, 6p. 11/2013, ctp. 80-86.

43 Buneru: YUnan 3. ctaB 1. Craryta AyroHoMHE mokpajune Bojsomune, Cnyorcoenu
auem ALl Bojsoouna, 6p. 17/2009.

44 Bupneru: YUnan 1. cras 2. Craryra AIIB
45 Buneru: Ynan 10 Craryta AIIB

46 Bmanan Iletpos, ,,Ctatyt Ayronomne Iloxpajune Bojsoguue on 2009. rox. mpen
YcraBHUM Cy[IOM — OcHeqwby YuH, Ananu Ilpasnoe ¢paxynmema y beozpaoy, 6p
2/2013, IlpaBuu dakyarer YHuBep3urera y beorpany, beorpan, ctp. 270.

47 Buneru unan 29 Craryra AIIB.
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M YMETHOCTH WM nak rpahanu BojBonuHe ka0 HOCHOIM TpaBa Ha IMmo-
KpajHHCKY ayTOHOMH]Y.

OHO mTO HUje crnpeuno MoNUTHYKU pasym CpOuje — pas-
Oujame ApP)KaBHOI jeIMHCTBA W YBOhEHE ACHMETPUYHOT YCTABHOT
ypehema y 3eMJbH, OCTAJIO je JIa Ce 0YeKyje caMo oJ] YcTaBHOT cyna Pe-
nyomuke Cpouje.*® Tlakmba HETOKyIHe CPIICKE jJaBHOCTH OKPEHYIa ce
0BOj PECIEKTa0MIHOj MHCTUTYLIMjU CBAKe IIPaBHE JApKaBe. Y OICYCTBY
CBHUX OCTaJUX IPYIITBEHUX MONH, ocTaja je jenuHo Bepa y Moh u ayTo-
puTeT YCTaBHOT CyJa Kao MocieImer OpaHnona BiajaBuHe Mpasa, 1mo-
LITOBala YCTABHOCTH M 3aKOHUTOCTHU. 3aTO U HE YYIH IITO CYy CE HEKU
3arOBOPHULM ayTOHOMAIKe BojBOIMHE OIITPO M HENPUHLIMUIIH]ETHO
OKpeHyNH NpoTuB YcraBHOr cyna Pemy6nuke CpOuje m merose On-
JYKE KOjOM C€ M3jaCHHO O BaJIMJHOCTH, OHOCHO YCTAaBHOCTH U 3aKO-
HuTOCTH BOjBohanckor Craryra. Texxumire oBHX Oocyda M Hamajaa Ha
YeraBuu cyn u meroBy OuIyKy je OMI0 Ha TOME J1a ce JOKaxke Ja ce
Cyn HUje cioy)XHo NPaBHOM, OJHOCHO YCTaBHOIIPAaBHOM apryMeHTa-
LI1jOM, HETO /1a je MOCTYIao Kao MOJIMTHYKK oprad. To Ou 3HaumiIo na
je Cyn, ymecTo nmpaBHe aHAJIM3€ U TyMauera AyXa 1 BpeJIHOCTH YCTaBa
CKPEHYO Yy TMOJIMTHYKE BOZAE, OCJIOHHO C€ Ha MOJIUTHYKA MEpUia U U3-
peKao MoNMTHYKE KBaJH(HUKAILMje O CYIITHHHU BOjBO)aHCKE MOTUTHYKE
CUTyalllje U lbeHe ayToHoMuje. [lojequHn KpuTudapyu U MHCHH Y TOj
JUCKBaMM(pUKaUju YCTaBHOT cyaa Uay JoTie 1a TBpae Aa je oH (Cym)
CTao Ha CTpaHy IOJUTHKE LEHTpalu3aluje, a NpoTUB npasa rpahaHa
Ha MOKpajuHCKy ayToHOMH]y. TakBo je, peuumo, cranoBure Tamaia
Kopxeua koju TBpau aa ce YcraBuu cyn Penyonuke CpOuje Huje cHa-
1a0 y TyMauyeky MPOTHBYPEUHHUX YCTABHUX HOPMHU U BpPEeAHOCTU' u
Jla c€ Y TOM CMHCIY PYKOBOAMO AP’KaBHOLEHTPAIUCTHYKOM JIOTHKOM
KaJia ce M3jacCHUO NMPOTHB BOjBOhaHCKe ayTOHOMH]jE U mbeHor Craryra.
O301JbHOM, KOMIIETEHTHOM U CBEOOYXBaTHOM (yCTaBHO)IPAaBHOM aHa-
JIM30M CHIOPHUX CTAaTyTapHHUX OAPENOH, JOTHYHO je IITO je YCTaBHU Cy/
Peny6nuke CpOuje y oueHu BasjbaHOCTH BojBohaHckor CraTyTa 3ay3eo
cTaB Aa je Heknx 40 meroBux ope 01 HEYCTaBHO U HecarmacHo ca Yc-
TaBOM, Kao M ca JPyrHM 3aKOHHMa Koju ypelyjy mMarepujy ayTOHOMHE
nokpajuse.>”

48 Binagan Muxajnosuh, bojan Bojaunuh, ,,BojBorHa o ayToHOMHEjE 10 KBa3HUIpKa-
BE M HE3aBHCHOCTH (cenecuje)™, HaB. J1ero, cTp. 172.

49 Tomas Korhecz, ,,Craryr Ayronomue [lokpajune y ycraBHOM mpaBy PemyOuke
Cp6wuje, [Ipasuu 3anmcwy, [IpaBau paxynrer Yausepsurera YauoH, beorpan, rox.
1V, 6p. 2/2013, ctp. 440

50 Bua. Omgnyky YcraBaor cyna Penmyomuke Cpouje 6p. I Yo-360/2009 on 5. neuem-
6pa 2013. rox.
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5. YmecTo 3aKkpyyka

Be3 003upa Ha Halle JIolie UCKYCTBO Ca ayTOHOMHJOM, OHa je
JIaHaC jOII yBEK aKTyeJlaH MOJIell JIeleHTpaiu3aluje Biactu. Mako je
JI0 cajia OWJIO M YCIICIIHUX U HEYCIICIIHUX ayTOHOMHja, OHE MOTY Jia
MoCITy’ke 3a €(pUKaCHO pellaBare YHYTPAIlbUX APYUITBEHHUX, MOIH-
THYKHUX, HAHMOHAJTHUX, CKOHOMCKHX, I/ICTOpI/IjCKI/IX u Ipyrux HpOGJ'IeMa
U KOH(IIMKATa y JEAHOM JAPYIITBY. 3a Pa3jIiuKy OJl COIUjaJIUCTHUKHX
ayTOHOMH]ja, ayTOHOMH]jE MOJICPHUX TpaljaHCKUX JpkaBa Cy cadyBaie
CBOjY ayTEHTHYHOCT, KapaKTep CPEAUIIHET HUBOA BIACTH — BHUIIIET O]
HaJHWKHX, JIOKAJTHUX jEJMHHUIIA CaMOYIpaBe, a HIKET Of IICHTPaJIHE
Jp>kaBHE BiIacT. To je OCHOBHU MOCTYJIAT CBaKe Ay TOHOMHU]E U OKBUD Y
KOMe OHa Mopa Jia ce kpehe 0e3 003upa Ha u3pakeHe Cueu(PpUIHOCTH
1 MOJIAJIUTETE.

TaKolje j€ BayKHO J1a ce MOIITY]y KPUTEPHUjyMH 3a GOpMHUparbe
ayTOHOMMja U J1a C€ OHE CTBAPHO o6pa3yjy TaMo IJIe 32 TO UMa OCHO-
Ba. Haxkanoct, y Haloj moauTu4Koj (COIMjaIuCTHUKO)) TPAKCH TO HUje
010 cityuaj, ma ce ¢ IpaBoM [IPUTOBAPAJIO 1a Cy ayTOHOMHjE HAMETHYTE
camo CpOuju, a 1a ce HaMEpHO HUCY O00Opa3zoBajie M y APYIUM JAEJO-
BHMMa OuBLIe Jyrocnasuje e ¢y NOCTOjald HAIIMOHATHH, HCTOPU]jCKU
W JpYyTH YCJIOBH 32 TO. ¥3 CBE TO, MOPajy Jia C€ yBEK MOLITYjy I'paHH-
LI WIA OKBUPH CBAaKE ayTOHOMH]eE. AyTOHOMI/I_]a HE CMe Ja HJIe MPEKo
THUX OKBHpa HUTH CM€ JIa IIOBPEAX Pa3Jiore KOju je omnpasnaBajy 1 300r
KOjUX TIOCTOjU. AyTOHOMHja MOpa Jia cadyBa CKJIaJ LEJIMHE U JeI0Ba,
n3pa3u NOCeOHOCT, ay TOHOMHOCT jeTHOT MOAPYYja, ajlk He U JIa yTPo3u
WHTETPUTET U CHary came apxase. U mopen Goraror ynopemHor nojim-
THYKOT UCKycTBa, CpOuja HUKaKo jaa mpoHal)e u U3rpagu MOAENT ayTo-
HOMHUje Koju joj oaroBapa. Jor yBek Jiyta uzmel)y KpajHOCTH — Ipejake
ayTOHOMHje (KBa3uAp)KaBe) WM OHE Tpeciiabe, Koja HUKOM He KOPHCTH
1 Ha CBOj HAYMH M3a3MBa YHYTPAIIHE TEH3H]€ Y 3eMJIbH.

Tpebano 6u 10OpPO pa3sMUCIUTH W O TOME Jia JIK je JIOILIO
BpeMe Jia ce TOCTAaBU MMUTAkE ONPABIAHOCTH JaJbeT MOCTOjamba TePH-
TopHujanHe ayToHOMHje y PermyOmuim Cpbuju. Y ToM cMuCITy, MOXKIIA
Ou OATrOBOp y TOIVIEAY OAPKHUBOT OONMKA JIEIEeHTpaH3allije BIacTH
Tpedao TPaKUTH y jeJHOM HOBOM MOJEIY JBOCTEICHE M TOJUTUITHE
JIOKaJTHE CaMOyTIpaBe.
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Bojan Bojanic

ONE VIEW
OF THE TERRITORIAL AUTONOMY
IN THE REPUBLIC OF SERBIA

Resume

Autonomy represents the characteristic of the territorial organiza-
tion of Serbia, from the first socialist constitution up to the current
Mitrovdan constitution. By the constitution from 1946, two autono-
mous provinces - the Autonomous province of Vojvodina and the
Autonomous province of Kosovo and Metohija, were established
in Serbia. The autonomy of Vojvodina appeared primarily from the
traditional reasons, since, to tell the truth, it had the autonomy un-
der the name Vojvodstvo Serbsko and Tamiski Banat in a relatively
short span of time, in the middle of the nineteenth century, as part of
the Austrian-Hungarian monarchy. The Albanian minority consti-
tuted most of the population on the territory of Kosovo and Meto-
hija, therefore, the aim of establishing the autonomy was to enable
nurturing the culture, language, as well as participation in the po-
litical life according to the Republic constitution. By the constitu-
tions from 1974, the autonomous provinces become quasi-federal
units - they are a constitutional element of the federation, they pass
their own laws and hold constitutional, judicial, legislative and ex-
ecutive authority. The constitution of Serbia from 1990 carried on
to the other extreme when it comes to the position of autonomous
provinces as opposed to the previous constitutional decision-they
lost the right of passing the laws, which is a fundamental aspect of
any autonomy.

The constitution from 2006 did not bring many alterations to the
regional organization of the Republic of Serbia compared to the
previous constitutional structure, wherein the asymmetry as its as-
pect is now even more prominent. Namely, except for the fact that
the autonomy was established just in one part of the territory of the
Republic of Serbia, the position of the two autonomous provinces is
different. Therefore, the constitution prescribes that the position of
the autonomous region of Kosovo and Metohija, which has the sub-
stantial autonomy, is regulated by a specific law, which is passed
in a procedure that anticipates the alteration of Constitution. The
asymmetrical decentralization according to the current constitution,
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unlike the previous one, anticipates the possibility of forming the
new autonomous provinces, which would have the jurisdiction as
the current ones. The current constitutional frame does not offer the
possibility of establishing the regional country as in the example of
Italy or Spain, although those amendments were included in some
of the proposals of the constitution coming from the ruling and op-
position parties which adhered to the idea of broad decentralization.
Thus far, after ten years since the constitution is in effect, a law
that would put in order the ,,substantial” autonomy of Kosovo and
Metohija is not passed, which, in any case, was not expected in
the current circumstances. With the aim to find the solution which,
until re-establishing the full sovereignty of the Republic of Serbia
on this part of the territory, would be sustainable and acceptable
in the transition period, the negotiation process was entered, the
result of which was the First Agreement of Principles Goverining
the Normalization of Relations (Brussel Agreement). Apart from
the fact that the Brisel Act and the Association/Community of Serb
majority mnicipalities in Kosovo blatantly violated the constitution
of Serbia, they do not even provide any autonomy for the Serbian
people in Kosovo and Metohija, although according to the interpre-
tations of the state authorities of Serbia (and the movement of Self-
determination led by Aljbin Kurti, who compares it to Republika
Srpska) other conclusions could be reached. The Brussel Agree-
ment, as it was expected, was challenged before the Constitutional
Court, but the Constitutional court of the Republic of Serbia did not
appear as the authority defender of the Constitution and the consti-
tutional values and of the hierarchy of legal norms. From a defender
and guardian, it turned into an institution that denies and discredits
it. By ignoring the attitude of the majority of constitutionalists that
participated in an open debate, the Constitutional Court, contrary
to any (legal) logic, concluded that the Brussel Agreement is not a
legal, but a political act, and therefore cannot be the subject of the
constitutional review.

Long before Brussel Agreement was adopted, two fairly problemat-
ic and unconstitutional legal acts that were supposed to put in order
the position of the autonomous province of Vojvodina were passed
- Act of Establishing Jurisdiction of the autonomous region of Vo-
jvodina and Statute of the autonomous region of Vojvodina. The
Statute and the Act came as a consequence of the fierce political
atmosphere that spread from Vojvodina over to Belgrade. It was not
the result of the idea about the autonomy of Vojvodina that mature-
dor of some calm and rational consideration of the political reality
of Vojvodina, but was actually forced on the republican authority.
The Statute of the autonomous region of Vojvodina rose above the
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Constitution of the Republic of Serbia from 2006, and assumed the
right to interpret and alter the will of the makers of the constitution,
adding multiple solutions about the autonomy of Vojvodina, which
are either not recognized by the Constitution or are in a direct op-
position to it. This is most evident in the fact that the Constitutional
Court of the Republic of Serbia in the 88-page judgment denied
the constitutionality of 22 provisions of the Act and more than 40
provisions of the Statute of the autonomous region of Vojvodina.
The question of the territorial autonomy has been the source of con-
stant tension and instability, and after more than seventy years of
its being inexistence, the suitable model is pursued. Regionalisation
as in the example of Italy or Spain was often mentioned as one
of the possible solutions. The fact that the citizens did not, in ten
years, use their constitutional right to form new provinces, informs
us that this topic was artificially imposed and that it is often used
for daily political purposes. In the context of future constitutional
alterations, it is necessary to re-examine the existing concept of
irregular decentralization, and it seems that it would be reasonable
to raise a question of the existence of territorial autonomy. In that
sense, bilateral and political local autonomy should be considered
as an adequate model of the decentralization of authority.

Keywords: Territorial autonomy, autonomous provinces, First
Agreement of Principles Goverining the Normalization of Rela-
tions (Brusssel Agreement), Law on Establishing the Compe-
tences of the Autonomous Province of Vojvodina, Statute of the
Autonomous Province of Vojvodina, substantial autonomy, region-
alisation, Constitutional Court, constitutional review

*

OBaj paj je npumibeH 25. maja 2017. roauHe a mpuxpahieH 3a MTaMITy Ha CACTaHKY
Penaxmmje 14. jyma 2017. ronune.
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HE3ABUCHOCT CYICTBA

Y PEITYBJIMIU CPBUJA —
[TPEJIJIO3U 3A ITIPOMEHY
YCTABHOI' OKBIPA 3A
N360P CYINJA U ITIPECTAHAK
CYINICKE ®YHKIMIE®

VK 342.4(497.11):342.56

OpuruHaIHU HAYYHH pajl

Hophe Maprosuh
[IpaBHu daxynret, YauBepsutet y beorpamy

CaxeTacxk

HesasrcHo cyncTBo mpercTaiba jeiaH 0jl KJbYYHHX eeMeHaTa
CaBpeMeHe JIEMOKpATcKe W IpaBHe Ipxase. be3 mera Hema HH
€KOHOMCKOT, HH TIOJTUTHYKOT HU CBEKOJMKOT APYIITBEHOT Pa3Boja.
On yBoljema BuimecTpanyja 1 goHomema Yerasa ox 1990. roxu-
He, HaIa JPKaBa 1 APYIITBO MPOIILTH Cy KPO3 MHOTE TypOy/IeHTHE
(pase. OBHX HAIMHX, M 4€CTO HETATHBHKX NPOMEHa, HUje OHIIO MO~
mteljeHo Hu cynctBo. GopManHo M CYIITHHCKO OfBajambe CYJICKe
BJIACTH 0] IPEKOMEPHOT yTHIIaja 3aKOHOJ[ABHE, & IPE CBEra W3BpIII-
He BITAcTH, HempecTaHo Tpaje. Hu manac, 27 rogmHa mocie, cyfcka
BracT y Pemyommrm Cpbuju He Tocenyje OHaj CTeneH He3aBHCHOC-
TH Y CBOM JIENOBATbY, KOjH j& HEOTXOaH Jia Ou ce CpricKa ApiKasa y
TIOTIYHOCTH Ha3Baa IeMOKPATCKOM U IIPaBHOM. Y paiy fie ympaso
Outi peun Koje 61 Kopake Ka MOMpaBIbamby YCTaBHOT OKBHpA, Oy-
nyhu ycTaBoTBOpAIl MOPAo Jia Tpey3Me, Kako Ou OWimm uCTymeHn
CBH TIPEJTyCITOBH JIa CYJICTBO KOHAYHO [TOCTAHE HE3aBHCHO.

KibyuHe pedn: HE3aBHCHOCT CYJICKE BIACTH, CTATHOCT CYIHjCKe
dynkumje, u300p cymuja, mpecTaHak cyujcke QyHKimje, Bucokn
caBer cyjcTsa, [IpaBocyna akazemuja

*  Paj je HacTao y OKBUPY CTpaTEUIKOT pojekTa Moenmumemcku npeoopasicaj Cp-

ouje — Ilpeobpadicaj jasnoe npasa Cpouje na [IpaBHOM paxynTeTy YHUBEp3HUTETA
y Beorpany, (02-6poj: 30/122).
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1. He3aBUCHOCT Kao MpeayciioB 3a HEOMETaH
paj cyjicTBa

Yysenn necHuk llunep je u3pekao 3aHUMIBUBY OIIACKY:
I [pudyBajTe ce, MIeMEHUTH JIOPAE, [1a BaM C€ KOPHUCT JIpyKaBe HE y4u-
HU Kao IpaBaa‘“. YKOJIMKO OBOM, J0AaMO U APHUCTOTEIOB CTaB Ja uhu
Cynuju 3Ha4M Whi NpaBM, OYMTO je Ja je OJf CYIITHHCKOT 3Hadaja Ko
npocyhyje o Tome mrTa je npaia. Y MOACPHUM Jp)aBaMa 0Ba yIora,
Tj. QyHKIIMja TpUTIaia je CylIoBHMa KOju 00pa3syjy ,,CHCTeM He3aBHC-
HHUX JpKaBHUX oprana™ a TUMe W MoceOHy rpaHy JpsKaBHE BJIACTH
,K0ja ayTOPHTAaTHBHO, CHaroM JP)KaBHE BIACTH, PeIlaBa CIIOPOBE O
mpaBy“?. Crop o paBy ce M3/Baja Kao jeaH O KJbYUHHX 3aJaTaKa
CYICKe BIIACTH 6€3 KOjer ce HCHO MOCTOjarke He MOXKE HH 3aMHCIIH-
ti.Y Tlommro ce ocuMm crmopoBa u3Mely HO]CI[I/IHaHa jaBJbajy U CIIOpPO-
BU H3Me1jy rpahaHuHa 1 IpKaBe, y CIIydajy OBHX JAPYTUX J0 MOCEOHOT
u3pakaja 10/1a3n 3alITHTHA yora Cy/0Ba (3alITHTa NpaBa U crodona
TMojeTMHaIa), KOjU ce IPHU TOME jaBJbajy Kao ,,KOHTpa—BiacT !y omHO-
Cy Ha 3aKOHOJABHY M M3BPIIHY BIACT. KIby4HH yCIIOB KOjH CyIOBHMA
omoryhasa 0GjeKTHBHO M HENPHCTPACHO NpEeCyhuBarbe jecTe HUXOB
HE3aBHCaH IOJI0XKa] PeMa IPYTHM JBeMa BIacTHMa. Y CYNPOTHOM, Off
rpalhanrHa, ojeHAaIl OM TTOHOBO MOCTao Noaanuk. OBO je mpe BUIlle
on ctoneha jacao ommcao XK. Ilepwuh: ,,[...] ako 6 ce cymoBm Mopanu
yIIpaBJbaTH, Y JeJbCHY MpaBlie, HEe 0 3aKOHUMa HETo MO YIMYTCTBHMA
yIpaBHE BJIACTH U O]l OBE OMJIN y 3aBUCHOCTH, OH/1a OM OMJia orpaB/iaHa
60jasan Ja Ou mpasa MojeHaIa YeCTOo MyTa ocTana HesamTrnhena®.y

1 Bomko Mujarosuh, Mnuja Byjaunh, Tanacuje Mapunkosuh, /1ojmoerux aubepai-
ne oemoxpamuje, Ciyx0enn riacHuk, L{enrap 3a nubepanHo JeMOKpaTCKe CTy-
nuje, beorpax, 2008, ctp. 186.

2 Parko Mapkosuh, Ycmasno npaso, IlpaBun ¢akynretr Yauepsutera y beorpa-
ny, beorpan, 2015, ctp. 514. B. Pakuh-Bonunenuh nHemro apyraumje neduHu-
re nojam cyna: ,,CyaoBu ce 00MYHO Ie(UHHIITY Kao CIeHjaTH30BaHu IPKaBHH
OpraHy KOjHMa je MOBEPEHO BPIICH:E CYACKE BIACTH y 3aKOHOM IIPOITUCAHOM II0-
CTYIIKY, Tj. OJUTyYHBaH-E O PABHUM CTBAPHMA ITOBOJIOM KOjHX je HacTasa morpeda
3a mpaBHOM 3amTuToM . Becna Pakuh-Bonunenuh, IIpasocyono opeanusayuono
npaso, CaBpeMeHa agMUHUCTpanHja, beorpaxn, 1994, crp. 41.

3 ,,Vmajyhu 3a miaBHHM 3a/aTaK Jia pacrpaBiba CIIOPOBE OKO MPUMECHHBAA 3aKOHA,
CyJICKa BJIACT He MOXKe ofipehu J1a TakBe CIIOpOBE pacIpaBu Kajl Ce jaBe; mOj Ce He
oCTaBJba HA BOJbY JIa UX pACIpaBH MM HE; HE PACIPABIbaTH CIIOPOBE, 3HAYMIO OU
3a By npectat QpyHkuuonucaru. Cnodonan Jopanosuh, /Jpocasa 2, llpocsera,
2005, cTp. 432.

4  Tanacuje Mapunkouh, ,,IIpaBHa jeMCcTBa CyJHjCKe HE3aBHCHOCTH , y 300pHHKY:
Vemasne npomene y Cpouju (npupenwnu: Munan [lerposuh, Becna [lankosuh),
Cgen, Huur, 2004, ctp. 296.

5 XKusojun Ilepuh, /panuye cyocke enacmu, beorpan, 1899, crp. 10. Cnnuno je
o oBome nmcao u b. Tacuh: ,,Kan npxauu cyx cynu cnop meby nojenuHumma,
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IMonasehun ox Havyesna mojene BIACTH U CXBaTama Jia CYJCTBO
MpeCcTaBiba MoceOHy, Tpehy rpaHy, IOTHYKH IPOU3JIa3H eroBa Kapak-
TEPUCTHKA CAMOCTAIHOCTH Kao MOCEOHOT HJIM Hayelia YCKOT OBE3aHOT
ca HezaBucHouthy. CamocranHocT ce Hajuemhie THYE ,,0praHnu3aIKo-
HE KOMITOHEHTE CY/ICKe BIACTH'* IITO MOJApa3yMeBa Ma by BPIIH ,,HU3
oprana mcTe Bpcre, Tj. ,,IOCeOHN aApkaBHHU opranu‘.® HeszaBHCHOCT
CYJICTBA MPE/ICTaB/ba Haj3HAYAJHU]E U HAJKOMIUICKCHU]jE HAYeJIO KOje ce
THYe ofipehuBama MoNoXkKaja U OJJHOCA CYI0BA Ca OCTAJIHUM JP)KaBHUM
OopraHvMa W BjiacTuma. 300T Tora mocroje pasnudyuta oapehema mwero-
BE CaJpXKHMHE, KOja ce Y HEeKHM JIeJIOBIMA MPEKJIANajy WiIH JOMYbhY]y.
Taxko I1I. lerpur (Shimon Shetreet) neduHuIIE HEKOJIUKO OCHOBHHX
MPUHIIMITA Cy/ICKe He3aBucHOCTH.” Ha mpBOM MecTy UCTHYE JIMYHY He-
3aBUCHOCT (0e30eIHOCT Cy/uje, JOKUBOTHUA MaHJAT, aJcKBaTHA IMPH-
Mama U CJi), Ka0 U CylcTaHuujainy (QyHKIMOHAIHY) Koja ce oriena
y HE3aBUCHOM 00aBJbamy Cyaujcke QyHKIUje — ,,pyHKIHje npecyhu-
Barba“Y. Pa3Boj v 3HaYaj Cy/ICTBA K0 IPYINTBEHE HHCTUTYIIH]€ YCIOBHO
je IIUPEee OBOT Havesia ca Cy/uje MOoje/MHIIa Ha YUTAaBO CY/ICTBO, T1a Ce

HEMa OMAcHOCTU OJ HEOOjeKTUBHOCTH CyAHje, Kao IITO je MMa KaJ CyId CIHOp
Mely npkaBoM U rojeanHIMMA. Y IIPBOM CiIydajy Cyll HeMa HUKaKBOT HapOYHTOT
pasiora ja Oyne HenpaBu4yaH. AJM y JPYTOM OH TOT pasiora Moxke uMari. OTyna
ra BaJbaTU HAUMHUTHU HE3aBHCHUM OJ IpyTux IpxkaBHUX BracTu.” Bophe Tacuh,
O jemcmsuma cyocke nesasucrocmu, IloceOnn otucak n3 CoMeHHIe KOHTpeca
npaBHuUKa, beorpan, 1935, ctp. 4.

6 Y Hamoj Teopuju 1octoje 6ara OACTyINama y CXBaTamby U Ae(HHUCAY OBOT Ha-
yena. Tako P. Mapkosuh u B. [leTpoB mumry o Hauenly caMOCTaJIHOCTH M He3a-
BHCHOCTH, Kao jeJlHOM Hadely ca JBe KoMmroneHre, M. [1ajeanunh camo o Hauey
He3aBUCHOCTH, NOK B. Pakuh-Bomunenuh monsinadn BaXKHOCT pa3iaHKOBama OBa
nBa Havena. OHa HA4eNO CTAJHOCTH JIeJM HA OPraHU3alMoHy U (QYHKLHOHAIHY
KOMITOHEHTY, IIPU YeMy HCTHYE Ja: ,,[...] He3aBHCHOCT CyJCKE BIACTH HE 3HAYH
caMo MpUMEHY OHHX IIPAaBHMX MpaBHiIa KOja MOTHYY U3 aKaTa KojuMa IPaBHU I10-
penak IpH3Haje CBOjCTBO M3BOpA MpaBa, HUTH HEMOABPraBamba CyJa HAJIO3HUMa
HOCHJIANA ApyTHUX BIacTH. Te KaTeropuje crajajy y camMocTainHocT. HezaBucHocT
CyIICKe BJIACTH ce, Aoxyuie, obe30elhyje, anu camo noHekne, camocTtanHomhy Te
BiacTd. MehyTuM, HE3aBUCHOCT Cy/ICKe BJIACTH 3HA4M HpE CBEra HE3aBUCHOCT
IIABHUX M HETIOCPETHUX HOCHJIAIa T€ BIACTH — CyAHja, KOja je 3aCHOBaHa Ha JIpY-
raqujuM, pa3IM4uTUM HadelInMa y OfHOCY Ha camocrtanHoct. Becna Pakuh—Bo-
munenuh, IIpasocyono opeanuzayuono npago, HaB. 1eio, ctp. 12—13. YnopennTn:
Parxo MapxkoBuh, Yemasno npaso, nas. neno, crp. 519; lapko Cumosuh, Bnagan
[erpoB, Yemasno npaso, KpumuHammcTHYKO-TIOMHIMjCKa akaaeMuja, beorpan,
2014, ctp. 260; Mapujana [1ajanunh, Yemasno npaso, IlpaBuu dakynarer HoBu
Can, Hosu Cap, 2014, cTp. 245.

7  Shimon Shetreet, “The normative cycle of shaping judicial independence in do-
mestic and international law: the mutual impact of national and international juris-
prudence and Contemporary Practical and Conceptual Challenges”, Chi. J. Int’l L,
Vol. 10, No 1, 2009, ctp. 284—-287.

8  Kopucru ce nn3pas ,,peanna’. Ymopeantu: Parko Mapkosuh, HaB. ferno, ctp. 520;
Hapkxo Cumosuh, Bnanan [letpos, HaB. aeno, ctp. 260. OHa Hajupe moapazymeBa
noapeheHoCT cyauje camo 3akoHy oapeleHe 3emibe.
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300r Tora cienehu MPUHIMIT Ha3UBa KOJICKTUBHOM He3aBucHoiihy. Ca
UM j€ YCKO MOBE3aH MPUHIIHIT HE3aBUCHOT CYJICKOT a/IMUHUCTPHUPabha
(memoryhHOCT M3BpIITHE BIACTH J1a yTHUYE HA MTOCIOBE CYACKE aJIMUHHU-
CTpalmje Kao IMTO Cy J0JeJbHBAE MPEIMETa, 3aKa3UBAKBE POUHUINTA U
ClI), YMME Ce OCTBapyje MoJie/beHa OATOBOPHOCT YUTABOT opraHa. Ha
Kpajy, MOABIaYM Ce 3Ha4yaj HHTepHe (YHyTpaimke, Mehycobne)? Hesa-
BUCHOCTH KOja c€ orvie[ia y 3allTUTH O]l He03BOJbEHUX YTHIIAja KOjH
MOTUYY O] FbBUXOBHX KOJIETa, a Mpe CBera OJl NPe/ICeHUKA Cy/I0Ba, W
CyAMja MHCTAHIIMOHO BHIIMX CyaoBa.'?

Kako 61 cBM OBM NpUHIMITY OMIIM OCTBAPEHHU Y TIPAKCH U KaKO
Ou cyauje 3aucTa MOIVIe J1a CyAe caMo y CKiaxy ca 3akoHuma (pyHk-
LUOHAJIHA HE3aBHCHOCT), MOPa MOCTOjaTH 3alITUTa HUXOBE JTUIHOCTH
u craryca. Karanor rapanTuja TuuHe HE3aBUCHOCTH j€ HCLPIIaH: HAYUH
n300pa M HampenoBama, CTATHOCT M HEMOKPETHOCT cyaujcke (yHK-
Lyje, pa3sio3n KOju I0BOJE A0 NpEecTaHKa Cynujcke (QyHKIHje, Kao U
COIIMjaTHO-TICUXOJIOMIKH YHHHONK' KOju yTHUY Ha pal Cyauja: Mare-
pHjaTHH NIOJIOKaj cyauja (CyaujcKa HaKHaa, yyemhe y Kpeupamy Cya-
CKOT Oylera), Cy1jCKH HHKOMIIATHOMIUTET U UMYHUTET. Jla mu cy u'y
K0jOj MEpHU OBE rapaHTHje OCTBApEHE y MPAKCH MOXKE TIOKa3aTy IIpUMe-
Ha T3B. TeCTa HE3aBUCHOCTH CY/ACTBa, KOjH je Kpenpao EBporncku cyx 3a
Jbyacka mpasa.'? TecT ce cipoBOAM pa3MarparmbeM HEKOJIUKO eleMeHa-
Ta: HaYMHA N300pa YIaHOBA CYACKOI Tella, IOCTOjamba rapaHiyja yre-
PEHMX TIPOTHB CIOJPHMX YTHIIAaja Ha CyH (HEMOCTOjare MHCTPYKIH]ja
U TIpaBHJjIa O paspelleny Cynuja), Ty’KHHE Tpajarba CyIWjCKOT MaHaa-
Ta, OCTOjama (00jeKTUBHOI') YTHCKa O HE3aBUCHOCTH Cyla — TeopHja
crioJbmer usniena.'?

9 Taxo IletpoB oBaj OONMK HE3aBUCHOCTH Ha3WBa ,,yHyTpammoMm“. Has. nerno,
ctp. 261. Jlox 3. Kperuh xopuctu uspas ,,MehycoOHa“ He3aBHCHOCT. 30paH
Kpcruh, ,,CaMOCTamHOCT CyAcTBa M OATOBOPHOCT cyauja“, 3axkoHooaeHu u
UHCTNUMYYUOHATIHU OK8UD He3asucHoz cyocmea y Penyoauyu Cpouju, (Mpupeanu:
Mupocnas Jlasuh u Upena [Tejuh), lenrtap 3a nyonuxanuje [IpaBror dakynrera y
Humry, Hum, 2009, ctp. 65.

10 Wnak, oHa HHUje amcoiyTHa, jep Ce CyIAHje MOopajy MOBHHOBATH OJIyKama
JpYTuxX Cyadja 3amyKeHHX 3a CIIpoBoheme cyrncke agMmuHHCTpanuje. Shimon
Shetreet, ,, The normative cycle of shaping judicial independence in domestic and
international law: the mutual impact of national and international jurisprudence
and Contemporary Practical and Conceptual Challenges”, HaB. nemno, ctp. 287.

11 B. Becna Pakuh—Boaunenuh, Ha. neno, crp. 13; Jlapko Cumoruh, Branman
[etpos, HaB. neno, ctp. 261.

12 B. 3opan Pangusojeuh, ,,MelhyHaponnu craHmapau HE3aBHCHOT CyACTBa™, y
300pHUKY: 3aKOHOOABHU U UHCIUMYYUOHATHU OKGUD HE3ABUCHO2 CYOCMBA Y
Penybonuyu Cpouju (npupeannu: Mupocnas Jlazuh u HUpena Ilejuh), LienTap 3a
myommkanuje [Ipasror daxynrera y Hunry, Hum, 2009, ctp. 47.

13 Hcro, cTp. 48-49.
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Y HacTaBKy pajza JieTajbHuje ieMo aHaM3upaTy CBaku O] Ha-
BEJICHUX €JIeMEHaTa.

2. ly>xvHa Tpajama cyaujcke GyHKIU]je U YTUCAK O
HE3aBHUCHOCTHU

Jenny on HajcHAXXHMjUX TapaHIMja HE3aBHCHOCTH TpyXKa
HAYeNlo CTAJHOCTH Cyaujcke (yHKumje,'¥ koje ce ommena y mHEHOM
Tpajamy Ha ,,Heozapeheno Bpeme. Takole, cTaHOCT je ycko MoBe3aHa
1 Ca YyTUCKOM KOjH YUTAaB CYACKH CUCTEM 0/Iaje Y JaBHOCTH. YKOJIUKO CY-
JMje cTpaxyjy'> 3a cBOj MOJNIOXkKaA] U YKOJIHUKO OJUTYKE JOHOCE MOl Mambe
WM BUIIIE IPUKPUBEHOM IIPHCMOTPOM JAPYTe JBE BIACTH, jaCHO je Ja
he yTucak o BEUXOBOM pajly y jaBHOCTH OUTH HeratuBaH. To je yrpaBo
CITy4aj ca HallloM 3€MJbOM TOKOM IOCIIEANX YETBPT BEKa.

TpeHyTHO, jeMHA CTAIHOCT Y CPIICKOM JIPYIITBY U JPKaBH
jecTe HeCTAHOCT, Tj. CTalHa MPOMemUBOCT.'® HakaaocT, cyacTBo je
camo oJipa3 TaKBOT CTama y ApymTBy. Tokom unTaBor 19. Beka Tpajana
j€ eMaHIunaIuja CyJCcTBa of] yrpaBe y MjaJioj CpIcKoj Apxasu. [la u

14 Ommre je MecTo Ja HE3aBUCHOCTU CyIOHje W CYICTBa Hema 0e3 CTalHOCTH, a
MOCTOjabe CTAMHOCTH Hajuemhe JoBoaM a0 He3zaBHCHOCTH. Mmak, mocroje
JIOHEKJIE Pa3INYUTHU IPHUCTYNHN Y BHUXoBoM onpehuBamy. [1pBu, koju nx oxpehyje
Kao J[Ba OJ[BOjeHa Hayesla, ca HAlIACKOM Ha HHXOBY IyOOKY ITOBE3aHOCT M
Mel)ycoOHy yCI0BIbEHOCT, M IPYTH, KOjH TIOJJBOIH IIPHHIIMI CTATHOCTH I10]] I0jaM
HE3aBHCHOCTH M ojpehyje ra Kao jeaHy O KJbYYHHX TapaHTHja 3a OCTBapeHe
He3aBHCHOCTH. Moruio Ou ce pehu 1a je cBpXa CTalIHOCTH y CTBApatby U O4yBamby
HE3aBHCHOCTH, TaKO Jla OHH CTOj€ jeZHO IpeMa JIpyromMe Kao CpeiCTBO (jeIHO O
cpezcTaBa) M IIHJb, TAKO 1a CE YHHU jOII yBeK akTyenaH cta U. Kpbeka: ,,1 3ato,
MaKO HHjE TCOPETCKH OMPAaBIAHO, & OHO je BPJO PasyMJbHUBO HACHTH(HUIHPAHE
CyAMjcKe HE3aBUCHOCTH ca cTanHomhy u HemoxperHoihy“. IIpBu mpuctyn
3actymnajy: iBo Kpoex, ,,I'apanuuje cynujcke He3aBUCHOCTU, [Tocebru omucax u3z
Cnomenuye xonepeca npasénuxa, beorpan, 1935, ctp. 5; Parko Mapkosuh, Yemasrno
npaso, HaB. 1emno, ctp. 522; Bnanan Ilerpos, dapko Cumosuh, Yemasno npaso,
HaB. Jien1o, ctp. 264. Jlok ce 3a npyru 3anaxy: bophe Tacuh, O jemcmeuma cyocke
HezasucHocmu, Ha. neno, ctp. 10; u Becna Pakwh-Bomunenuh, I1pasocyono
OpeaHu3ayUoHo npaso, HaB. 1eIo, cTp.13.

15 ,,[...] OHO IITO HAC YMHM HE3ABHCHHKM € TO IIITO HAM HUKO HUIITA HE MOXKE YUHHUTH.
He tpeba mu Humta HE ox kora.” Guido Calabresi, “The Current, Subtle--and Not
So Subtle--Rejection of an Independent Judiciary”, U. Pa. J. Const. L. 4 2001, ctp.
644.

16 ,,0mn 2001. mo 2006. romune ¢yHKUUjy mpencenHuka BpxosHor cyma CpOuje
BpIIWJIA Cy YETHPH MpEACeNHUKa W TPH BpIIMOLA IYyKHOCTH. [...] om 2001.
HPaBOCY/IHO 3aKOHOABCTBO C€ MEHaJI0 y NMPOCEKy jeaHoM roauimke. Tarjana P.
Kanguh, Cyocka enacm y Penyonuyu Cpouju, locuje, beorpan, 2015, ctp. 132 u
269. Baxehu 3akoH o cynujama je ox cBor goHomema (2008. rogune) mpoMemneH
Yak ocaMm IyTa.
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MopeJ BeoMa HalpeJHHUX pelieka Koja ¢y caapxanu Ycrasu ox 1888.
u 1903. ronune, cyicka HE3aBUCHOCT je ,,Ha Manupy Ouiia peaaTHBHO
COJIUJIHA, Al Y KHUBOTY Kpajibe Kpxka“.!” BypHa moiuTHyka 30MBama
TOKOM TIocTOjamba KHexxeBune u Kpasbepune CpOuje octaBuie Ccy 1y-
OOKOT Tpara M Ha CYACKY BJIACT, KOja je YIPKOC MPOKJIaMOBaHUM Haue-
JIMA IEPHOAMIHO ona peH3a6npaHa npeMa yKycy akTyeJIHUX BIAcTH.
VY 1pBOj jYyrOCIOBEHCKO] ApKaBU Je JIOLJIO /IO OTafama U caMor KBa-
JUTETa HOPMAaTUBHOT OKBHPA, 0K je Apyra jyrocjIoBEHCKa ApiKaBa J10-
HeJla MOTIYHH PacKHUJl ca MPETXOAHUM HOPeTKoM: ,,CylnoBH Cy Y CBUM
HallUM yCTaBUMa, MOYEB Of MPBOL, oHOTr of 1946, no mocienmer, oxa
1974, npornamaBaHu HE3aBUCHUM y pany |[...] Mehytum, mux cy Ha
oz[peljeHH POK Ompalie i paspeiasane CKyMIITHHE JPYIITBCHO-IOMH-
THUYKHX 3ajeHULa — Of OIIUTHHE A0 (eaepauuje — a ycios 3a u300p
YBEK je Ouita ‘MOpaaHO-MOIUTHYKA TToa00H0CT’ [...] 18

Yeras ox 1990. roaune 10HEO je Haay Aa Ou CyacTBO Oap Ha
MOYETKY HOBOT MUJICHHjyMa MOIJIO ia Oy/ie MOCTaBJbEHO Ha 3[paBe Te-
Mesbe. CmuHO Kao u'y 19. Beky, Hako je HOMHHAITHO Ouiia mponucana
(un. 101 ct. 1), ctanHOCT cynujcke (DYHKIIMj€ TOKOM Tpajama OBOT Yc-
TaBa HUje noctojana. [IpBo je 1992. roqune nonuto A0 onmTer pen3oo-
pa cynuja, na 6u onza Beh 1997. yenen nomuruuke kpuse, ofpelheH 0poj
cyaMja OMo pa3pelieH y3 HEelOIITOBAkE MPOMKCcaHe IPoLeaype, 1a Ou
TOYETKOM 2003. roguue y KPATKOM IEPHOLLY Cpbuja ,,octana 6e3 cyno-
Ba““ ycJe/ XUIeprpoayKIHje MambKaBUX 3aKOHOITAaBHUX PEIIeHha Koja Cy
Ce THIAJIa CyJICKe BiacTu.'”)

Haxo Baxkehn Ycras Pemyomnuke Cpbuje ox 2006. rogune®”

Takohe rapaHTyje cTamrHoCT cyaujcke pyaknmje (41. 146 ct. 1), oHa je
y TIpaKkcH MOTITYHO JEBaJIBUpaHa Ha JBa HaumHa. Hajmpe je camum Yc-
TaBOM OHA PEJIATHBM30BaHA, TAKO IITO je y CT. 2 UCTOor wiaHa oapeheH
OrpaHMueH MaHJaT JIMIA Koje ce MPBH My T Oupa Ha CyaujcKy QYHKIH]Y.
OBo peleme ce Nmokaszajao Kao Beoma Jjole u 'y Oyayhoj peopmu 6u
ra Tpedaio yKIoHUTH U3 YcraBa.’) YcTtaBHY HOPMY O CTaTHOCTH TIOT-

17 Tanacuje MapunkoBwuh, ,,JeMcTBa CyHjcKe He3aBUCHOCTH y ycTaBuma KHexeBnHe
u Kpamesune Cpouje*, Ananu Ilpasnoe gaxynmema y bBeoepady, romuna LVIII,
2/2010, crp. 162.

18 Muoapar Josuunh, ,,Haueno noxene Bnactu u cyactBo™, Ilpasnu scusom, Yupy-
xKemwe npaBHuka Cpouje, beorpan, 6p. 7-8/1993, ctp. 819.

19 Tarjana P. Kanauh, Cyocka énacm y Penyonuyu Cpouju, HaB. neno, ctp. 131.
20 VYcraB Penyomuke Cpbuje, Crnyorcoenu enacnux PC, 6p. 98/2006.

21 Taxo u EBporcku cyn 3a Jbyiacka IpaBa JOBOAM JOBOAM y Be3y OIPaHUUYCHO
Tpajare CyJHjCKOT MaH/aTa ca OCyCTBOM HE3aBUCHOT JienoBama. Incal vs Turkey,
No. 41/1997/825/1031, 9.6.1998, ctp. 24 u 26. CIUYHO CTOjU M y MHIUBCHY
Benenujancke komucuje. Venice Commisssion, Judical Appointments, Opinion No.
403 /2006, CDL-AD(2007)028, ctp. 9. Ynopenutu: Brnanan Iletpos, ,,[Ipemiosn
3a pedopmy YcTaBa y ey KOjH ce OZHOCH Ha mpaBocyhe — MpeHCHHUTHBAE
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MYHO je 00e3BpeniIO Kpajie MOTPElIHO0 MHTEPIPETHpame YCTaBHOT
3aKoHa 3a crpoBoheme Ycrapa PenyOnuke CpOuje. M3BpiiHa Biiacr je
TyMauuia wi. 7 oBor 3akoHa Tako ja je 2008. roauHe 3armouera mpaBo-
cynHa pehopMa Koja ce MpeTBOpuiIa y oIt peu3dop cynuja. Tek mo-
clie HEKOJIMKO TOIMHA OBY HEYCTaBHY peOopMy 3ayCTaBHO je YCTaBHU
cya Cpbuje,” anmu jocta KacHUje HEro IITO Cy TO MPUIIMKE Hajaralie.
Jlakie, nmocieamux 25 roqMHa HaYesao0 CTaTHOCTU Cyaujcke (QYHKIH)je
je yctaBuMa GopManHo OMIIO TapaHTOBAHO, allil y MPaKcH je OUIo rpy-
00 KpIIEHO, IITO Ce OAPA3HIO ¥ Ha caMe Cy[Hje Y Ha KBAIUTET HUX0-
BOT' pajia, y3poKyjyhu Hu3ak crereH nosepema rpahana y nmpaBocyaHu
CHCTEM U HETOBY He3aBHUCHOCT.”> OBaKBO CTame je IMOCIEIUIIa JaB-
HO M3pEUYCHE TBP/HE: ,, YUM MOJUTHKA IPOJPE Y JCIOKPYT CyJ0Ba, Ma
KakaB OMO HAYMH W HaMepa, KOjuMa je TO YYHEEHO, MOpa TpaBie Jia
HecraHe.

3. Hauun uzbopa cyauja

Cyjicka BIacT U Cyjidje cy mperuie Iyr myT of ,,ycTa 3akoHa™
U ,,IPOCTOT JIOTHYKOT ayTOMara““ 0 ,,IOJIUTHYKH aHI'a)KOBAHOT CYJI-
cTBa“?® Koje Mopa JIOHETH OJTyKY OofroBapajyhe caapxwune, Tj. ,,100py
OITyKy*?® yreMesbeHy Ha OCHOBHUM IPHUHIIAIIMMA Ha KOjUMa Ce 3aCHH-
Ba IpYyHITBEHU mopenak. CXomHO TOME, Y MOIEPHOM JAPYIUTBY CYAHja

HallOHAaHe cTpareruje”, y 300pHuKy: 36opnux padosa Ilpasnoz ¢haxyimema
v Huwy (npupemnna: Cnobomanka Crojuumh), Hum, 2014, crp. 100; dapxo
Cumosuh, ,,JlHCTHTYyIMOHANTHA jeMCTBa CyAMjcKe HE3aBUCHOCTH y PemyOmuim
Cpouju“, y 300puuky: Cyouje y npagnom cucmemy (npupenwnu: Exaun [llapueuh
u Bnaman IlerpoB), ctp. 98; 3opan PamuBojesuh, ,,MelhyHaponnu cranmapau
HE3aBUCHOT Cy/ACTBa', HaB. JIeJo, cTp. 48.

22 TloBomoM OBOT MHTama YCTaBHH CyJ je JOHEO cemam oainyka. Bua. Tarjana P.
Kauguh, Cyocka eracm y Penyonuyu Cpouju, HaB. neno, ctp. 214.

23 Ilpema jennom nctpaxusamy 13 2015. roqune gyak 68% rpalhana He Bepyje y cynose
y Penyomuum Cpouju. I'pahanu CpOuje He Bepyjy HHCTUTYLHjaMma, Internet, http://
www.euractiv.rs/pregovori-sa-eu/8212-graani-srbije-ne-veruju-institucijama-,
06/02/2017

24 Jespem Yrpuh, Cyocka énacm u odzosoprocm cyouja, llltammapuja Cs. Casa, be-
orpaz, 1930, ctp. 60.

25 Tanacuje Mapunxosuh, ,,IlpaBHa jeMcTBa CyamjcKe HE3aBHCHOCTH', HaB. JEIO,
ctp. 295 n 296.

26 ,,JloOpa omryka™ je OHa KOja IITHTH WHIUBHUIyalTHY CIO0OMYy M KoOja 3acTyma
COLMjaTHO-eKOHOMCKY TIOMUTHKY INTUTEhn Jbyne o Hempaeau U oxpabpyjyhu
NIPOAYKTUBHU AKTHBH3aM Yy OKBUPY KallUTAIUCTHUKHX OJHOCA, KA0 TPEHYTHOT
IpymTBeHOT oKkBHUpa. Brian Leiter, The roles of judges in democracies: A realistic
view, Internet, http://www.brianleiter.net/talks.shtml, 30/01/2017.
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BUIIIC HE CyAH y3uMajyhu y 003Hp jeMHO 3aKOH, Beh MHOTO IIUpH KOH-
TEKCT, ITO NMOTBplyje n Ham ycraBoTBopal y 4wi. 142 ct. 2 u un. 145
ct. 2.7 Jlakie, yaK ¥ Kaja HE [EHEe MaTepHjaiHy yCTAaBHOCT 3aKOHa,
Kao IITO j€ CIIy4Yaj Y HaIllleM CHUCTEeMY, PEIOBHH CYIOBH MOpajy MMaTu
Ha yMy Wb KOjH je 3aKOHOAABAIl MMao IPUINKOM JIOHOIICHA 3aKOHA
Kako O OH OWO TIPAaBIITHO IPUMEHCH Y KOHKPETHOM CITy4ajy. Y OBOME
ce y IyHOM Cjajy OIvieZia caBpeMeHa yiora CyJcKe BIIacTH, OHa Ce Haja-
3u y meljynpocTtopy usmely ,,cynokparnje’ u ,,HajMame OnacHe rpaHe
Bracti.”® 300r OBaKkBe CIIOKEHE yJIOre Cy/10Ba, BEOMa je BaKaH HAYUH
BUXOBOT HACTaHKa. AKO Ce 3aHeMape M3y3eTHHM CIIy4ajeBH KOojuMa ce
CyZIOBH 00pa3syjy BoJboM rpahaHa, ,,[...] cya He HacTaje cam u3 cede, He
paba ce kao AdpoauTa U3 Mopcke nexe. J{ok Apyre JBe BIaCTH MPETXO0-
Jie CYAICTBY, OHO HACTaje U3 HhHX, U TO 110 TPaBHITY, Ha jeaH WIH APYTH
HA4MH, y capa/ibH 3aKOHOJ[aBHE U M3BpIIHE BiacTu.?” Nnak, naHac je
cBe yernha cuTyalmja Kajia CyJCTBO HacTaje caMo u3 cebe (Majia je yBek
y HEKOM TPEHYTKY MOTEKJIO Ol M3BPIIHE WM 3aKOHO/IABHE BIIACTH), 1A
Ce OHJIa TIOCTaBJba MUTAHE FHETOBOT JICTHTUMHUTETA M JIEMOKPATCKOT
yreMesbema. [lopen cTpydHOCTH, Kao jeqHOT on Hajuenrthe HaBOheHUX
OTIpaB/iama, jaBjba Ce M 3aHUMJBbHBA T€3a J1a CBU OHH KOjU YUECTBY]Y Y
,»(popMynanmju 3akoHa“ n3paxkaBajy ommTy BoJby rpahana, ,,0e3 003u-
pa Ha Ha4YMH Ha KOjU Cy UMEHOBaHU >

VY yrnopeaHoM TpaBy ce jaBJba HEKOJIMKO HAUYMHA 3a J0J1a3aK
Ha cynujcKy (GyHKIH]y: rpahanu Oupajy cyauje HermocpenHo Ha uz0o-
pnma (CA/l, mojemuHy mBajIapCKu KAHTOHH ); TTAPIaMEHT BPITH U300
cynmja (Pemyonmuka Cpbuja mpema Ycrasy o 1990, CnoBenuja, Ykpaju-
Ha); U3BPIIIHA BIIACT 00aBJba MMOCTABJbEHA CyAHja HajuenThe Ha IpeTor
He3aBUCHOT TipaBocyxaHor Tena (Dpanmycka, Hemauka, Pycuja, Uemika,
Cromauka, IlIBeacka, Upcka, Xonanamja, I puka, Pymynnja, Anbanuja
1 JIp); CTIeTIHjaJTM30BaHO MIPABOCYIHO TEJI0 BPITH H300p cynuja (OmBIIe
jyrocioseHcke pemnyonmke, Typcka, Byrapcka, Mahapcka, Kumap).’!

27 Un. 145 cr. 2 ,,Cyacke ominyke ce 3acCHHBajy Ha YCTaBy, 3aKOHY, TOTBpheHOM
MeljyHapoIHOM YroBOpy M TPOIMCY JOHETOM Ha OCHOBY 3akoHa.” Um. 142
cT. 2 mopex MehyHapomHHMX yroBopa HaBOAM M ONIITeNpHxBaheHa mpaBmiIa
MehyHapogHOT MpaBa, IITO TNPEACTaB/ba HHTEPHY HEYyCKJIaheHOCT HajBUIIETr
IIPaBHOT aKTa, Koja O Tpedaiio ja Oyne OTKIOmEHa.

28 Michel Rosenfeld, Andras Sajo, Comparative constitutional law, Oxford
University Press, 2012, ctp. 871.

29 Muogapar Jouuuh, ,,Hadeso mozene Bnactu u cyncTso®, HaB. aeno, ctp. 817.

30 Mumen Tpomep, Ilpasna meopuja Opoicase, IlpaBHu (paxynTeT YHUBEp3HUTETA y
Beorpany, Cinyx6enu macHuk, beorpan, 2014, ctp. 242.

31 Becna Pakuh-Bommnenuh et al., Ilpasocyonu casemu, VIHCTHTYT 3a ymOpEmHO
mpaBo, beorpan, 2003, ctp. 7-9. Tanacuje MapunkoBuh, ,,IIpaBHa jemcTBa
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Penybonuka CpOuja ce onpenesuia 3a MOCIEABE pelickhe, na he oHo
outu y hokycy aHamuse.

Mopen npeMa KoMe ce y IOCTYIKy u300pa Cyauja mocperHo
WK HETIOCPEIHO jaBJba MOCEOHO TEJO, HAJIpe je HACTA0 Y POMAHCKUM
3eMJbama Ja Ou ce KacHHje IPOLIMPHO U Ha MHOT'€ APYTe eBPOIICKE -
xape. Crora JaHac MOXKEMO CacBUM CJIIOOOJHO Ja TOBOPUMO O AOMH-
HaIMj1 OBOT PelICHa, jep U Y OHUM JprKaBa I7ie OBAKBO TEJIO HEMA I0-
cienmwy ped (Beh nmocrasibeme GOpMaTHO BPIIM HEKO O TPEICTaBHUKA
W3BPILHE BIACTH), BETOBa yJI0ra y caMoM IMOCTYIIKy U300pa ce jaBba
Kao He3zaoOmnasHa. Mnak, unmeHnna Ja BeroB NpeTesKHH CacTaB, 110
MIPaBUITYy YMHE CYJIHje, HUje CaMo 10 CeOU rapaHT HE3aBUCHOCTH CY/ICKE
BJacTH. BUTHO je Ja Cy 1 MPHUIIMKOM HErOBOTI' KpeHpama 3a10BOJbEHU
oapehenn cranmapay, Tj. Aa je OCUrypaHa HE3aBUCHOCT CaMor MpaBo-
cyaHor casera.’?

Ja je To 3amcTa Tako mokasaina je u npaxca Bucoxor caBeta
CYZICTBa y TIPETXOIHUX JECET TOJNHA, Of CTynama Ha cHary MuTpos-
JTAHCKOT yCTaBa. YMECTO 4yBapa CyJCKe He3aBUCHOCTH, O] CHAKHUM
YTHIIajeM U3BPIIHE BIACTH M HeaIeKBaTHE 3amTHTe YcTaBHor cyna Cp-
Omje, cacTaB OBOT OpraHa ce MoKa3ao Kao HeaaeKBaTaH /1a UCIIYHHU CBE
OHO TIITO C€ Off Fbera OUYeKNBaJo.

3.1. Heonxoone npomene y cacmagy
Bucoxoe casema cyocmea

CacraB 1 n300p wianoBa Bucoxor caBera cynctsa (y JabeM
tekcty: Caser) ypehen je wn. 153 c¢1. 2 u 3 VYeraa Penyonuke Cpouje.
Cager uma 11 wianoBa on Tora: Tpu no (GpyHKIHjuU (peacenHuk Bp-
XOBHOT Kacal[MoHOT Cy/la, MUHHUCTAp HaJJIeKaH 3a mpaBocyhe u npej-
CeIHHUK HaIJIS)KHOT omoopa HapomHe CKymmTHHE) B ocaM H300pHHX
yranosa. [llect n360pHUX WIaHOBA JOTA3W U3 CYIH]jCKUX peaoBa (OCHM
IpefceqHrKa Cy0Ba), a ABa Cy W3 PeNoBa aJBOKaType u npodecopa
paBHUX QaxynreTa. Jeman of cyauja Mopa OUTH ca ,,TepUTOpHje ayTo-
HOMHUX TTOKpajuHa™,

T'oToBO 11a je HEMOmEeJbEeH CTaB M TEOPHje U CTPYyKE Ja Mpe-
ceqauk BpxoBHOT kKacanuoHor cyna (y masbeM Tekcty: BKC) Tpeba ma

CYIHUjCKe HE3aBUCHOCTH, HaB. aej0, cTp. 298—300. Ymop: Venice Commisssion,
Judical Appointments, HaB. nemno, cTp. 4.

32 .,V MepH y K0joj je oCHrypaHa HE3aBHCHOCT M ayTOHOMHja MPaBOCYIHOI CaBeTa,
BETOBO TUPEKTHO yuemhe y TOCTaBJbelY Cyauja TmpeacraBibahe ompaBman
mozen.” Ucro, ctp. 5.
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Oyzae wiaH 1o (YHKIMjU, aji Ja He Tpeda 1Mo ayToMarusMy ja Oyiae u
npeaceanuk oBor Tena.>) CaudHo je W MOBOIOM WIAHCTBA TPEICE]-
HHKA HAJICKHOT CKYIIIIITHHCKOT 0100pa, caMo 0O0pHYTO, mpeornalyje
CTaB Ja OH He Tpeba ma Oy/e diaH, Maja OBAaKBO PEIICH-¢ HUje IMOTIIYHA
HETO3HaHMIA ¥ yropeaaoM Tpasy.’® 11ITo ce THUe MUHHCTpA HAIIEK-
HOT 3a mpaBocylje, cutyaigja je Hemro ciokeHuja. [locroje nBa crasa:
MPBH, J1a U HETOBO YWIAHCTBO TpeOa M30CTABUTH, JPYTH, 1a OH MOXKE
Jla OCTaHe 4iiaH, anu 0e3 mpasa riiaca O CTaTyCHUM MUTambuMa Cy/IHja,
Behi caMo j1a mpejicTaBiba CIOHY M3Mel)y cyicke W M3BpIIHE BIIACTH,
HAPOYHTO MOBOIOM Oy[IETCKUX HajiexHocTH.>> Wnak, YuHu ce aa cy
CYIOBH HAaKJIOHCHUJH PEIICHY O MOTITYHO] SIMMHHAIIN]U MUHUCTPA U3
pemoBa CaBeta. Mako ymopenHo mpaBo®® He mpyka jeAHO3HAYaH O
rOBOp, @ HU BeHenujancka KOMUCHja HEMa M3PUYUTO HETaTHBaH CTaB
npema ydemihy U3BpIIHE BIACTH (FEHO MPUCYCTBO MOXKE OUTH OIpaB-

33V pany he 6utn xopuntheHu TepMuHH ,,CTpyKa™, ,,CyOBH U CII., KojuMma he Outn
NpHKa3aHa MHUIIJBCHA HAJBUIINX CY/10Ba (CBA YETHPH alleNalioHa cy/ia, YIPaBHOT,
[TpuBpennor anenanuonor u IIpexpiuajHor amenanuoHOr cyaa) y PemyOmunm
Cpb6uju, xoja cy Owmna mpezncTaBibeHa Ha KoHpepeHmmjn V cycpem usmenama
Vemasa: yemaesnu nonoocaj cyocmea, oppxanoj 29. 11. 2016. ronune y beorpany,
y opranuzanuju BpxoBHor kacamnuoHor cyna y capaamu ca Mucujom OEBC-a y
Cp6uju u CaBerom Epore.

CrnnyaH ctaB 0 oBOMe NuTamy 3ay3umajy: Mpena Ilejuh, ,,MHcTHTYnMOHAMHE
rapasilfje HEe3aBUCHOT CyIcTBa: Bucoku caBer cynctea”, y 300pHHKY: Cyduje y
npasnom cucmemy, (npupenunu Exun [apueBuh m Bnanan Ilerpos), Llenrtap
3a jaBHO mpaBo, Capajeso, 2013, (113—127), crp. 122; Brnanan Ilerpos, ,,J1360p
cynuja ymopenHo u 'y PemyOmumm CpOuju — mpemno3u 3a mpomeHy Ycrtasa”, y
300pHuKy: Cyouje y npasnom cucmemy, (npupenwin Enxun lapuesnh n Boagan
[erpos), LlenTap 3a jaBHo mpaso, Capajeso, 2013, (39-71), ctp. 51.

34 'V xpsarckom Jlp>kaBHOM cyn0eHoM Behy mpucyTHa cy jiBa cabopcka 3acTyIHHUKa,
0]] KOjUX je jefian n3 peosa onosunuje. . 124. cr 7 Yeraa Pemryonmke Xpsarcke,
Hapoone nosune, 56/90, 135/97, 8/98, 113/00, 124/00, 28/01, 41/01, 55/01, 76/10,
85/10, 05/14.

35 ,,Munucrap npaBocyha 61 Morao ia Oyae npucyTaH, 6e3 npaBa oAIy4nBamba, Kajia
ce pacrpaBiba O OyIETCKHM HHUTamUMa, Tj. IPUXOANMA M pacxoavmMa CyacTsa.™
Upena [lejuh, ,,MHCTUTYIMOHATHE rapaHIije HE3aBUCHOT CyAcTBa: Bucoku caBet
cy/AcTBa“, HaB. Jieno, cTp. 123.

36 VY cactaB MOJCKOT, MahapcKOr M pPyMyHCKOT MpPaBOCYIHOT CaBeTa yila3u H
MuHHCTap npaBocyha, y Byrapckoj MuHHMCcTap mpezacenaBa pajoM caBeTa, ajiu
HeMa TpaBo Iaca, 10k ce y Uranuju y caBery Hanasu IIpencenuux PemyOmuke
kao npezactaBHuK u3BpiuHe BiaacTu. Gilles Charbonnier, Panorama des systémes
Jjudiciaries dans |'Union européenne, Bruylant, Bruxelles, 2008, ctp. 58,201, 237,
329 u 360. Y OUBIIMM jyrOCIOBEHCKUM JpkaBaMa caBeTH y CrnoBeHmju u buX
HeMajy Ipe/ICTaBHUKE PYTHX BJIACTH y CBOJUM PEIOBUMA, 0K je y MakeoHHju U
Lpuoj Topu 3anpkanHo pelietse Koje npeBula YIaHCTBO MUHHUCTpA Ipapje. Bu:
Bnanan Iletpos, ,,1360p cyauja ynopeaso u 'y PemyOnuim CpOuju — npeiiosu 3a
npoMeHy Ycrasa“, HaB. JieJI0, cTp. 52—54.
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JIAHO aJli Y3 3HATHA OTpaHHYCHa),’”) UCKYCTBO ca pehOopMOM IMpaBo-
cyha koja ce y CpOuju oqurpana y npeTxoHOM IIepHUOyY, HABOJIU HA TO
1a O WIAHCTBO MHHHUCTPA y OBOM TeJy TPebasio H30CTaBUTH.

YmaHCcTBO aziBOKaTa ce Takolhe Mokasano Kao CIOpHO. YIo-
PEIHO IOCMAaTPaHO, Ko U KOJI MPETXOTHHUX MUTaka HeMa jeJHHCTBEHOT
O/ITOBOPA, JIOK je CTaB CTPYKE jacaH, WIAHCTBO aJBOKATa Y OBOM TEILy
HHUje moTpeOHo.’® 3anuMipuBy aprymenrtanujy uzHocu C. Opnosuh:
,,[I0CTaB/ba ce MUTamke ONPAaBIaHOCTH WIAHCTBA aJBOKaTa, [...] y Ip-
’KaBHOM OpraHy KOjH je IIUpe MOCMaTPaHo, 10 CYJCKE BIACTH U OaBU
ce TPETEKHO N300pOM cyauja. AKO Ty HE BHIMMO TPaBHY JIOTHKY, HE
HaJla3MMO HH QHAJIOTH]y Y WIAHCTBY CYyIHje Y TelIuMa CTPYKOBHE Op-
ranmzanyje [...]“.* T. Kanguh 3ay3uma jomn puruiHuju CTaB, 1a OCUM
aJIBOKaTa HH MMPHUIAIHUIM OCTaJINX MPABOCYIHUX mpodecuja He Tpeda
Jia yna3e y cactaB oBOT Tena.*” 3aucTa ce YMHM J]a y HallluM yCJIOBHUMa
BUCOKE KOpYIILHje, Cllajabe CyIuja U aJBOKaTa, WIM HAPOJICKH PEUYCHO
,,BaTpe U ciiaMe’, HUje Haj0oJbe pelleme. 3aTo Ou Kao nobap mpumep
MOIJIO JIa TIOCHTYXH ypelherme pPyMYHCKOT CaBeTa y UHjH CacTaB yila3u
JIBOj€ MPENICTaBHUKA IIMBUITHOT APYIITBA. TO Cy MPaBHUIIM Ca HajMambe
cellaM TOJMHA MCKYCTBa, Ca BPXYHCKUM NMPO(ECHOHATHUM U MOpa-
HHUM KBaJIUTETHMAa, Koje Oupa CeHar ca JIHCTe KOjy MPeIaxy CTPyKOB-
Ha YAPYKeHa, aKPSUTOBAHU TIPAaBHU (PaKyJITETH, KA0 U OpraHu3aluje
Koje ce GaBe 3aIITUTOM JbyAcKux mpasa.*) OBo pelewe O MOTIIO 1a
ce TPUJIAroy HAIIUM YCJIOBHMA TaKoO IITO OW ce aJBOKaTypa M30CTa-

37 ,llpema oueHu Benenujancke KOMHCHje, YHHHM C€ Ja IPUCYCTBO MHHHCTpA
IpaBJe caMo 10 ceOM He Mopa YTHIaTH Ha HE3aBHCHOCT IPAaBOCYIHOI CaBeTa.
Wnak, muH#CTap He OU Tpedao Aa yuyecTByje y NOHOLICHY CBHX OJIyKa CaBeTa,
Kao ILITO Cy HIIP. OHE KOje ce THYy JUCLMIUIMHCKE OATOBOPHOCTH cyauja.* Venice
Commisssion, HaB. AeJ0, CTP. 8.

38 Taxo je y Wrammju, Mabhapckoj, Cnoenuju, buX, byrapckoj je npensubheno
YJIaHCTBO a/IBOKata y caBeTy. BecHa Pakuh-Boaunenuh et al, Ilpasocyonu casemu,
HaB. 7eno, cTp. 58, 164, 146, 89, 161.

39 Cnasuma Oprnosuh, ,,CramHocT cyaujcke QyHKIMje vs. OMmUTH pen3dop cyauja y
Peny6nui Cpbuju®, Ananu Ilpasnoe ¢axynmema y beoepaoy, 6p. 2/2010, ctp.
183.

40 Owma cBOj craB MOTKpemsbyje Mmo3uBoM Ha apyre aytope: Crnoboman Cmacuh,
He6ojma lapxuh u Bophe Cubunosuh, [Ipasocyone npogecuje, CiyxdeHH
IJTACHUK, ATCHIMja 3a JMICHLUUpAmhe CTEUajHUX yIpaBHUKa, beorpan, 2011.
Hageneno mpema: Tarjana P. Kawmguh, Cydcka eracm, HaB. nemo, ctp. 273.
CynpotHo, ITeTpoB cmarpa jga ycraBHy (opMmynanujy ,,He TpeOa OrpaHHYHTH
camo Ha JiBe mpaBHUYKe mpodecuje, npodecopcky u aaBokarcky™, Beh je Tpeda
NIPOLIMPUTH U Ha octane. Branan [lerpos, ,,[Ipemnosu 3a pedopmy Yerasa y nemy
KOjU c€ OIHOCHU Ha IMpaBocyhe — MpencnuTHBamkE HAIIMOHATIHE CTpaTeruje’, HaB.
neno, crp. 103.

41 Gilles Charbonnier, Panorama des systémes judiciaries dans I’Union européenne,
HaB. Jieno, cTp. 360.
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BHJIA Ca CIIMCKA CTPYKOBHHX YAPYKeHa WK 1a ce U300p cBeJe camMo Ha
npodecope U MpaBHUKE U3 OpraHU3allMja 3a 3alTHTY JbYJICKUX TIpaBa.

HajBuie Henoymua n3a3nBa MUTamEe N300PHUX YJIaHOBA U3
pena cyamja. Y OBOM /ey YMHH c€ Jia je HajMame CIIOpPHO Opucame
onpende mpeMa Kojoj jemaH o M300pHUX YIIaHOBA MOpa OWTH Cynuja
ca TepUTOpHja ayTOHOMHHX MOKpajuHa.*? [ToBomoM muTama Koje Cy-
nuje 6u Tpedano na yhy y cacra CaBera, Hau€JIHO, MOTY C€ 3ay3€TH
JIBa MIPHUCTYyMA: MPBU OM MOTao J1a ce Ha30Be merit (CUCTEM 3aciyre), a
JpyTH ,,IEMOKPATCKU .

IIpema npBoM, y cactaB CaBera ynasuie Ou caMo Cyauje Koje
Cy TO TIpeMa CBOjeM 3Hamy W MCKYCTBY HajBHIIC 3aCIYXXHUIIE, CYIHje
HAjBUILIUX CYIOBa y 3eMJbH: BpPXOBHOT KacallMOHOT, YETHpH areia-
nuoHa, [TpuBpenHor anenamuoHor u [IpexpiajHOr anenanuoHoT, Kao
u YnpasHor cyma. To 3Haun ma 6w y cacrtap CaBeTa yia3wmin cienehn
yranoBH: peaceaauk BKC (to 6u yjeaHo O1o 1 jequHu 9iad 1o QyHK-
nuju), o jeman cymuja n3: BKC, cBa yeTupwm amenmandje ¥ TpH cyda
roce0He HAIJIS)KHOCTH; Kao W JIBOje WIaHOBa M3 pemoBa mpodecopa
npaBHUX (akyiaTeTa, anMe On yKkymnad O6poj uianoBa CaBera ocTao He-
MIPOMEHCH Y OHOCY Ha TPEHYTHH cacTaB (jemaHaecr).

VY npusor oBakBoM ypehewy Caera Mmoxe ce ncrahu Heko-
ko aprymenara. Ycras KpasseBune Cpouje on 1903. roaune, koju je
yHarpenuo peuiewma Yeraa o 1888, y ocHOBH je mpensuhao cimyHO
petierbe (Mako HUje mpeaBuljao mocedHo Temo 3a u3bop cyauja).* Vio-
peaHo mocMarpaHo, Ha Kumpy, npaBoCyIHH CaBeT YHMHE CaMo CYIuje
BpxoBHor cyzna.*¥ 3a 0BakBO pelliemhe ce HEeIBOCMHCICHO 3aiaxy M.
I'py6au u H . lllapkuh: ,,[...] n36op uranoBa Bucokor casera cyjicrsa
MoOpao OM ce OrpaHUYUTH Ha cyAuje BpXoBHOT cyna v eBEeHTyaIHO IPO-
LIIMPHUTHU HA ApYTe CyAuje permyOIuuKor panra, 4nja je caMOCTaIHOCT U

42, Yax u kax 6u Cpbuja Ouna ¢penepanmja, a He yHUTapHa Apkasa, npupoaa BCC
He OM Hayaraja 3acTyIUCHOCT (efepalTHuX (TepUTOPUjaTHIX) jJeJHHUIA Y OBOM
oprany. Yocrajiom, cyAcku cucteM y PenyOnuun CpOuju je jeIuHCTBEH U Hema
OIIpaB/IaHOT Pa3jiora Jia ce jeANHHUIIaMa TEPUTOPHjaTHE ayTOHOMHU]e, Koje HeMajy
CBOje CyIOBe, NpH3Haje MOCEOHO MECTO y OpraHy 3aIyKeHOM Jia TapaHTyje
HE3aBUCHOCT M CaMOCTAJIHOCT pernyonnukux cynosa.” Biaman Ilerpos, ,,M360p
cyauja ynopenHo u'y Pemy6muu Cpbuju — npeyiosn 3a mpomMeHy YcTaBa“, HaB.
Jeno, cTp. 65-66.

43 'V u3bopy cyauwja M IpeAceiHHKa CyoBa ydecTBOBAIM Ccy camo Kacammonu n
Anenanuonu cyn (y oapeheHoj mepu cy MOCTYNKy H300opa yd4ecTBOBANU Cy H
Jlp>xaBHU caBeT U MuHHCTap npaszae). Bun. Un. 154. Yerasa KpasseBune Cpouje
on 1903. u Tanacuje Mapunkosuh, ,,JeMcTBa cynujcke HE3aBHCHOCTH Y YCTaBUMa
Kuexesune n Kpassesune Cpouje’, Has. aeno, crtp. 155 u 156.

44  Gilles Charbonnier, Panorama des systémes judiciaries dans I’Union européenne,
HaB. JIeo, cTp. 72.
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JIMYHA HE3aBHCHOCT HEYNOPEAMBO M3Pa)KEHHja, a CTPYYHOCT JI0Ka3a-
Ha.“?)

Jpyru npucTy nosnasu of ,,p)aBHOMEPHE 3aCTyIJbEHOCT CBUX
cynoBa“® Tako na 6u y cactaB CaBera yiasuiie Cyauje ,,pa3ananuTe Bp-
CTe U CTeNeHa (0] HajHIKET 10 HajBUILET CyAa, CyIuje CY/10Ba OMILITE U
nocebHe HaaexHocTh)“?. OBO pemiemne O 3ampaBo Ouno yHamnpehe-
Ha Bep3Hja caJalliber pellenha Koje ce MoKa3ano Kao HeaJaeKBaTHO. 3a-
KOH 0 Bucokom casety cyactsa y ui. 22 npensuba ,,u300pHY OCHOBY*
3a u300p cyauja wianosa Casera: jeqHor cyaujy oupajy BKC, IIpus-
pelHM anenanuoHy U YIIPaBHU CyJ, jeHOT anelalMoH! CYJOBH, jeJaH
JI0JIa31 U3 PEA0oBa BUILUX U IPUBPEIHUX CYIOBA, a jeAaH ca TEPUTOpHja
ayTOHOMHUX TOKpajuHa, 0K J1Ba J0JIa3€ U3 OCHOBHHUX, IPEKPIIAJHUX U
IMpekpuiajHor anenanuoHor cyaa.*® Kopurosana Bep3uja 0BOT peliekha
Koja OM yBakija MCTakHyTe mpumende moria OM aa u3riega OBaKo:
CBAaKH PaHT U BPCTa CyJa OW JaBaiy MO JeJHOT CyAH]jy U3 CBOjUX PEHO-
Ba, IITO OM yKYITHO OMJIO IBaHAECT Cynuja; nope] bux y cacraB Casera
ynazuo 6u npeacennuk BKC no ¢yHKUuju, U jour yeTupu UCTaKHyTa
MpaBHUKA U3 pena npodecopa u opranusanmja koje ce 0aBe 3alITHTOM
JbyAckux mpasa. OBakaB CaBeT OM MMao yKynHO 17 ujaHoBa M He-
CYMIHMBO OM pacronarao BEIMKUM JeMOKPAaTCKUM KarmauuTteToM. Mak
MOIJIO O Ce MOCTaBUTH MUTAE: ,,[...] mTa he cyauja OCHOBHOT cyna y
BucokoM caBety cyzacTBa U Kako je Moryhe na omurydyje o u30opy u Ha-
MpeaoBamy Cy/uja y CyJOBUMA BUILIET paHra WX JIa OLCHYje KBATUTET

U CTPYYHOCT BUXOBOT paga“.*)

Muiberma Cy/loBa 0 OBOM MUTalky Cy MOJEJbEHa, Tj. CBH 3a-
CTYIIajy CTaB Jla CYIOBH MOpajy OWTH ,,paBHOMEpHHje* 3aCTYyIIJbEHU,
aJIM JIOK HEKU U3PUYKMTO MCTHUY Jia 300p Mopa OUTH CBEJIEH caMo Ha
HajBUILE CYJIOBE, PYTH HABOJE CaMO Jia MOAPYYja CBE YETHPH areia-
[je Mopajy OWTH 3acTyIJbEeHE, alli J1a TO HY)KHO HE MOpajy OWUTH Cy-
JIje aneixaluoHuX cyfoBa. Mako ce v IpBOM peliemhy MOTY YIIYTHTH

45 Momumio I'pybau, He6ojma Iapkuh, ,,IIpunor nuckycuju o mpeyiory Haruo-
HaiHe cTpateruje o pedopmu npasocyha y Cpouju 3a nepuon ox 2013. mo 2018,
H360p cyocke npakce, I'mocapujym, beorpaz, 6p. 5/2013, ctp. 8.

46 U pena [lejuh, ,,JIHCTHTYHIMOHAIHE TapaHIHje HE3aBUCHOT CyACTBa: Bucoku caBet
cy/ACTBa“, HaB. JieJo, cTp. 124.

47 Bnanan Ilerpos, ,,1360p cyamja ymopenno u 'y Penyomumm Cpouju — npemio3u
3a mpoMeHy YcTaBa“, HaB. neino, cTp. 65; Tatjana P. Kauauh, Cyocka énacm, Has.
neno, crp. 272 n 273.

48 3Bakon o Bucokom casery cyactBa, Cmyorcoenu enachux PC, op. 116/2008,
101/2010, 88/2011, 106/2015.

49 Mowmumio I'pybau, Hebojura [lapkuh, ,IIpuior auckycuju o mpeayory Hammo-
HasHe cTpareruje o pedopmu npaBocyha y Cpouju 3a nepuon ox 2013. mo 2018,
HaB. JIeJIo, CTp. 8.
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3aMepKe Ja je HelIOBOJHHO JIEMOKPATCKO, Kao U Jia OM ImocTojaa onac-
HOCT Y OJ1 ,,Tpema‘’ cTapujux u Miahux cyauja, ga O TO TYIINIIO ,,0pH-
THHAJHUje U cI000HHje TyXoBe™, a J1a OU ce HUKE CYJIUje TIOCTaBJbeHE
o7l BUIKX ocehaiie ,,TOTYHeHO Y, YuHH Cce Ja je OHO IETUCXOIHH]E.
Kao Opana eBeHTyallHO] ,,CyIOKpaTHjU " HAJBUIIUX CyI0Ba MOIIH OU
MIOCIYKUTH ciefehn MexaHu3Mu: J1a ce n300p MpeAceTHrKa CyaoBa
MPENyCTH CEJHUIaMa CBHX Cy/AHWja MOjeJUHaYHOr Cy/a; Ja u300p aBa
HCTaKkHyTa npaBHHKa (podecopa) Bpm Haponna ckymnmTuHa (Kao 1
710 caja) Kao u Ja npenceanuk Casera Mopa Johu U3 pesia UCTaKHYTHX
mpaBHUKa — npodecopa.’’) 3aHUMIBHBO je Ja je BehimHa cymoBa mpej-
JIOKHUIIA CYTPOTHO pelewe: ja npencequuk CaBera He Mopa MO ay-
toMatu3My Ja Oyzae npeacennuk BKC, Beh na wera Tpeba aa uzabdepy
YJIaHOBM U3 pena cynuja. Ounro je na pyHkiuja npeaceaauka Casera
HUje 3aHeMapJbuBa y OUMMa CyArja, Tako Aa Ou peniemne npema kome Ou
Ha 4elly OBE MHCTHUTYIHje OMO MCTAaKHYTH MPAaBHUK MOIJIO Ja CIpedn
CTBapame ,,ecHaCKor ayxa‘,>? jep Ta TEHAEHIM]a OUYUTIIEAHO MOCTOjH.

Manzar n300pHHUX WiaHOBa TPeOaio OM MPOMYKUTH TAKO Ja
Tpaje ,,Ay’Ke O]l MaHJara MPeJACTaBHUKA TOJUTUYKUAX BIACTH, 3HAYU
HajMame mmect roauHa”,> 6e3 moryhHoctu pensbopa, OWIO Ja je oH
y3aCTOIaH WX He.

IIpennoxxenn cactaB CaBera Tpebajgo OW KOHCTHTYITMOHA-
nmm3oBatd. Y YcraB O Takohe Tpebano YHeTH OCHOBHY OpTaHH3aIdjy
cynoBa y CpOuju, kako OM ce TUME OHeMOTYhmiIo 00eCMHUIILaBamHEe
Havella HETIOKPETHOCTH YCJied HelpecTaHe (pe)opraHu3aliije CyIcKe
Mpeke 1 00e30emmIa cTabmiHa n300opHa ocHOBA 3a cactaB CaBera. Kao
puMep OM MOTJIH Ja TTOCTY Ke Halm! y30puTH Yctasu ox 1888. m 1903.
rofuse.’?

50 Bophe Tacuh, O jemcmeuma cydcke nesasuchocmu, HaB. neno, ctp. 11 u 12,

51 To mcruue u IletpoB mosuBajyhu ce Ha MunIbeme BeHenmjancke KoMmucHje:
,,BeHeljancka KOMUCHja Iperopydyje 1a ‘TpelCeIHUK caBeTa Tpeba jna Oyne
n3zabpaH o7 cTpaHe caBeTa W3Mel)y He-CyIMjCKMX 4iIaHOBA caBeTa’ 4MMe OH ce
MIOCTHUIVIa PAaBHOTEXA M3Mel)y HEOIX0oJHe HEe3aBUCHOCTH INPEeJICeHUKA U TOTpede
na ce m30erHy Moryhe KOpIOpaTHBHCTHYKE TEeXHIe yHyTap caera.” Braman
[etpos, ,,Ilpennosu 3a pedopmy YeraBa y aeny Koju ce OZHOCH Ha mpaBocyhe —
MPEUCTIUTHBAE HAIIMOHATIHE CTpareruje’, Has. neino, ctp. 102.

52 "Bophe Tacuh, O jemcmesuma cyocke nesasucrnocmu, HaB. 1eno, crp. 11 n 12.

53 Upena Ilejuh, ,,MucTuTyIIOHaNHE TapaHIje HE3aBUCHOT CyACTBa: Bucoku caser
CyZICcTBa®, HaB. A€o, cTp. 125.

54 Yn. 149. Yerasa on 1903. u un. 150. Yerasa on 1888. cy upenruynu: ,,CynoBu
cy y Cpbuju: IlpBocrenenu, Anenanuonn u Kacamumonu Cyz. 3a nemy Cpoujy
ouhe camo jenan Kacarmonn Cyji, KOju HE Cyau O JIeiy Hero camo o mpasy. OBaj
Kacammmonn Cyp pemaBahe u o cykoOuma msmel)y cyacke W aIMHHUCTpaTUBHE
BiacTu. [Ipencenuuk Kacaunonor Cyna uma 4uH JpKaBHOTa CaBETHHUKA.
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Tabena 1. lpenno3u ctykType Bucoxor caBera cyncrsa

WN3BOPHU:
CACTAB BCC ggﬁg)cg;lyno W3BOPHMU: CYJIAJE WCTAKHYTH
ITPABHUILIN
TIpencennuk 1 u3 BKC, ITAC, VC;
BKC, munucrap 1 u3 anenanmoHux;
HaJJIeXKaH 3a | ¥3 BUIINX U IPUBPEIHHX; Jlpa uctaxmyTa
CAJJALLIBE npasocyhe, 2 U3 OCHOBHHX, PEKPIIAjHUX haBHMKA: 3’ b "
PEHIEILE MPEAICETHUK u [IkAC; P - fpopecop
. aJIBOKaT
HaJJIeKHOT 1 ca TepuTOpHje ayTOHOMHHX
CKYIIITHHCKOT MOKpajuHa
onbopa
—Ilo jenan u3 BKC, ITAC, YC [IBa ucrakHyTta
PEILIEWBE CA n u IIkAC (4); NIpaBHUKA U3 peloBa
11 YWIAHOBA Tpencenmi BKC  _ TTo jenan u3 cBakor npodecopa npaBHUX
anenanuoHor cyna (4); (akynrera
—Ilo jenan u3 BKC, ITAC, YC 4 ucrakuyra
u u IIkAC (4); MIpaBHUKA: TI0 JIBa
PEIIEILE CA - BKC —Ilo jenan u3 CBaK?Z)- u3 pena ngoq)ecopa
17 WIAHOBA  llpeacemn anenannoHor cyna (4); npaBHuX daKyrTeTa
— Ilo jenaH U3 OCHOBHUX, 1 OpraHu3aluja Koje
BUIINX, IPHUBPEIHUX H ce OaBe 3aIITHTOM
TIPEKpIIajHUX cyoBa(4); JbYJICKUX TIpaBa

Ckpahennne: BKC — BpxoBuu kacarmonu cya, [TAC — [IpuBpenuu anenanuonu cyj,
Y C — Vrpasuu cyx, [IkAC — IIpekpariajan aneiaionu cy;

3.2. Ilpowupere naonexcnocmu Bucokoe cagema
cyocmea

[Ipereua capammer Casera Ouo je Bucoku caBer mpaBo-
cyha® koju je Ouo HamIexkaH 3a U300p U Cymuja U Ty)xuinana (ma je u
HETOB cacTaB OMO MEIIOBHT), TAKO J1a C€ TIOCTaBJba MIUTAKE /1A JIU j€ OII-
paBaaHoO MITO €aJia IOCTOje 1Ba OJ[BOjeHa Tela: Bucoku caBeT cyacTBa 1
JpxaBHo Behe Tykuiama.*® Yipkoc aniieMama, y OBOM TPEHYTKY YHHH
ce a OM OHOBHO ,,pECTPYKTYHpambe™ OBOT Teja OMIIO KOHTPAIpOIyK-
THBHO. [Ipomuio je necer roguHa o JoHOMEHa MUTPOBIAHCKOT yCTa-
Ba M CTBOPEHA je KaKBa-TaKBa IpaKca OBa J[Ba HE3aBHCHA TEJa, & OCHM
TOTa, CYAUjCKa M TYXXHIadka (PyHKIIH]a, TToOpea HECITIOPHUX CIUNIHOCTH

55 Ox 2001. mo 2006. ronune y Cpbuju je dpyHkmonucao Bucoku caset mpasocyha,
npereva JaHamrmer Bucokor caBera cyncta. B. 3akon o Bucokom casery mpa-
Bocyha, Cnyorcoenu enacnux PC, 6p. 63/01, 42/02, 39/03, 41/03, 44/04, 61/05,
116/08.

56 Becna Pakunh-Bomunenuh, ,,Pedopma mpaBocyha y Cpbuju“, Cgecke 3a jasHo
npaso, Llenrap 3a jaBHo npaso, Capajeso, 2012, 6p. 9/2012, ctp. 8.
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uMajy ¥ ,,cBOjux ocobeHoctu.’” OBaj mpeator ce Mopa MPUXBaTUTH
y3 BakaH YCJIOB: 00a Teina Mopajy CYIITHHCKH NMPOMEHUTH CBOj cac-
TaB, Kako Ou ce y mto Behoj Mepu qucTaHiupaia off yTHilaja u3BpIIHe
BJIACTH KaKo OM BUXOBa HE3aBUCHA MO3UIIMja OWIia HEYIIUTHA.

VYrkonuko 6u CaeT 610 pedopMucan y CKIaay ca jeTHUM O
MPEUIOKEHNUX pelieha, IMA0 OU JIETHTUMHUTET J1a J0OUje HEelTo Mupe
HajuexxHocTH. Tpebaso Ou nmpormcary 1a oH Oupa Cy/uje CBUX Cy/10Ba,
na 1 HajBuuIer,’® Ha HeorpaHumdeHH MaHIaT. OBaKBO PEIICHE CYI0BH
CYy jeIHOIIIACHO MOAPIKAIIH.

[IITto ce THuYe TpeaCemHHKa CyA0Ba,>” camallibe pelIeHhe
npema kome Hapomna ckymmtuna 6upa npeacenanka BKC n ocramux
CYlIOBa, Kpajie je npobiemarnyHo. thera Ou Tpebano pemuTu Ha je-
IaH of cieneha qBa HadWHA: MpeNICeHUKE OM OWpana CemHWIa CBUX
cynuja oapeheHor cyma caMoCcTarHo Wik 6u nx 6upao CaBeT Kao U oc-
tane cynuje. JIpyro peuieme 0 MOX1a OUIIO JIOTHYKH 320KPYKEHH]E,
anu 300T cnenu(uIHe W Ba)KHE yJI0Te KOjy TMPeACeTHIK 00aBiba TIPBO
pelieme Ieyje MPUXBATJBbUBH]E U3 ABA Pasiora: CyIoBHMa OU pyKOBO-
TIATH JhyIU KOjU HajOOJhE MTO3HA]y pagHy CpPEeIUuHy U BEeHE MpodiieMe;
noBehaBaa Ou ce ayTOHOMH]ja M HE3aBUCHOCT CBAKOT CyJla Kao IeJH-
me.% Viomuko 61 ce yCBOJHIIO APYTO pelieihe, Tpebanro 01 pasMoTpH-
TH MOryhHOCT J1a ce yBezie o0aBe3a MocTojama IMO3UTHBHOT MUIIIBCHA

57 ,,Crora O6u 3aaprkaBame ABa He3aBUCHA apkaBHa oprana, BCC—a u JIBT—a umano
cBOj raison d’etre”. Bnanan Ilerpos, ,,/1300p cyauja ynopenuo u y PemyGmummm
CpOuju — mpeasio3u 3a MpoMeHy Ycrasa', HaB. elo, cTp. 62.

58 ToToBO Hemome/heH CTaB M HayKe M CTPyKe je MOBOAOM Ha3WBa M IIOJIOXKaja
cajarmber BpxoBHOr kacannoHor cyna. I[Tomro je ycraBoTBOpall o OBOM IUTaY
YUYHHHUO jeIHYy ,,HEIOIYCTHBY, TEPMHMHOJIOIIKY OMAIIKy', Ha3UB OBOT Cyna Ou
Tpebano mpomennuTH y npehammu — Bpxoau cyn Cpouje. Mapko Crankosuh,
,.Cyzcka Biact y YeraBy o 2006. — kputuuku nomien’, y 30opauky: Cyouje y
npasnom cucmenmy, (npupequn: Enun Illapuesuh, Branan Ilerpos), Llenrap 3a
jaBHo mpaso, Capajeso, 2013, ctp. 80.

59 IlpencemHuk cyga nMma ,,aMOMBaJIeHTaH  rmosoxkaj. OH je Ha MPBOM MECTy Cynuja,
anu nocenyje u oapehena opnamhema Koja ce THUY Cy/ACKE yIpaBe U HHUje YBEK
npeu Meby jennakuma. Becna Paxuh-Bomunenuh, Ipasocyono opeanusayuono
npaso, HaB. ieno, crp. 100. Kanauaar 3a npeaceHuKa cyia MOpa HCIIyHUTH TPH
BPCTE yClioBa: 00jeKTHBHE, Cy0jeKTHBHE M KpUTEepHjyMe Koje je mporucao CaBer.
Cmmba Cnacojesuh, ,Ilonokaj u (yHKIHMOHANHA yiora NpeAceJHHKa cyna y
cprickoM nipaBocyhy®, Ilpaenu osrcusom, Ynpyxeme npasHuka Cpouje, beorpan,
Op. 12/2016, Tom 4, cTp. 633.

60 OBakBO pememhe MOXKE Ja Ojada M KalaluTeT CEAHUIIe CBUX CyaHWja, jep aKo je
oHa mu3a0palia MpejceHUKa Cy/a, JaKile he NpeiIoKUTH HEroBo paspelieke.
TpeHyTHO peliewme je u3a3Bajo cheluUYHO MOHALIAke Cyadja mpema
HPEACEHUKY CyAa: ,,[...] y NMpaKcu ce MoKas3ano Ja je Ha CHa3M KOJerujaiHa
He3aMepJBUBOCT Y CyAckoj Opanmm.* Cmmba Cracojesuh, ,,Pazpememe cyanja u
npeaceanuka cynosa y Pemyomum Cpouju’, Ceecke 3a jasno npaso, llentap 3a
jaBHo mpaBo, CapajeBo, 6p. 25/2016, ctp. 26.
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CeIIHUIIE CBHX Cy/Mja KOHKPETHOT Cy/a O KaHAMJATy Yuju ce u300p Bp-
i,V a na CaBet omtydyje kBanudukoBanoM BehrnHOM racosa.®?

Ja Ou ce 10OMO KBANIUTETAaH CYIUjCKH Kajap, BaXKHO je KO U
Ha KOjU HaYMH perpyTyje noTeHuujantne kanauaare. [Ipema capammem
petey (wi. 57 ¢T. 3, wi. 58 ¢T. 3 u wi. 65 ct. 5),%) Mepuia u mocTynak
3a MpHjeM CYIUjCKUX MPUIPaBHUKA M IIOMONHUKa YTBplyje MUHUCTAp
Ha/JekaH 3a nmpaBocyhe. OBy U HaAJISKHOCT Be3aHy 3a MUTama Oyliera
6u tpebano nonenut Casery,* mTO AETUMUYHO (MEpHUIIa 3a TIPHjeM K
OylIeT) ¥ jecTe MHTEHIMja 3aKOHOAABLIA, ajli Ce IPUMEHA CaMOCTaIHOT
yiana 32[s3] 3akoHa 0 3MEHaMa | JIolyHama 3aKoHa o ypehemy cyo-
Ba HEMpecTaHo ojyiaxe.*

ITocToju u jenan 3aHUMJBWB, U YUMHH CE OINpaBIaH TPEIIOT,
na 6u CaBeTy Tpebaso JOASIUTH U TPaBO IpeIarama 3aKoHa 13 CBOje
HaJUISKHOCTH, TI0 yTiIeAy Ha 3amTuTHukKa rpahana u Hapogny Oanky
Cpbwuje.®®

3.3. Ilpasocyona akademuja — cmeapHocm u medicroe

Wako Ou mpaBHaA Hayka, CTy[Hje TipaBa U CyJICKa IpaKca Tpe-
0ao ma ciyxe ,,je IMHCTBEHOM IUJbY" — OCTBapWBamy MpaBie U Ipa-
BHYHOCTH, HA TOM HEHW3BECHOM MYTy OHE CE€ ,,0CaMOCTaJbyjy M JKHBE

61 Capa je mpomucano na CaBeT mprubaBiba caMo MUIIJBEEE O TIPHjaBJbEHUM KaH/U-
natuma. Y. 70 ct. 2 3akoHa o cyaujama, Cuyorc6enu enacnux PC, 6p. 116/2008,
58/2009 — omnyka YC, 104/2009, 101/2010, 8/2012 — Omiyka YC, 121/2012,
124/2012 — Opmnyka YC, 101/2013, 111/2014 — Onnyka YC, 117/2014, 40/2015,
63/2015 — Omnyxa YC u 106/2015.

62 Bnanan Ilerpos, ,,Ilpeanosu 3a pedopmy YcraBa y ey KOju ce OTHOCH Ha
IpaBocyhe — mpencrnuTuBame HalMOHAIHe cTpareruje’, Has. aeno, crp. 100.

63 3Bakon o ypebewy cynosa, Cmyocoenu enacnux PC 6p. 116/2008, 104/2009,
101/2010, 31/2011 — nap. 3akon, 78/2011 — np. 3akon, 101/2011, 101/2013,
106/2015, 40/2015 — nip. 3akoH, 13/2016 u 108/2016.

64 Tarjana P. Kanauh, Cyodcka énacm, HaB. neno, ctp. 279. OBaj mpeyior je y ckiamy
ca mpenopykom Caseta 3a 00opOy mpoTHB Kopymnuuje: ,,Y ImTo KpaheMm poky y
LEIOCTH TPEHETH HA/JIC)KHOCTH MPaBOCYIHE yrpaBe ca MHUHHCTApCTBA MpaB/e
na JIBT u BCC.“ Caser 3a 6op0Oy mpotuB kopymuwje, Msgewmaj o pegopmu
npasocyha, beorpan, 4/2014, ctp. 16.

65 Ilpumena oor 3akoHa omioxkera je mo 1.1.2018. Jeman on pasnora ojiarama
MpUMEHEe OBOT 3aKOHa je U TO WITO je Kpajem 2016. roauHe npes YCTaBHUM CyIOM
CpOuje MOKpEeHYT MOCTYMAaK 3a OLEHY YCTaBHOCTH MOMEHyTOr wiaHa 32[s3].
,,Omake ce mpeHouewe oapel)eHnx HaaIeKHOCTH ca MUHUCTapCTBa MpaB/e Ha
Bucoxwu caset cyxactea 1o 1.1.2018. rogune”, Ilpasnux y npasocyhy, Taparpad,
Beorpan, 2017, 131/132, ctp. 71

66 Bua. Y. 107. Ycrasa.
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cBOj camocTtaiHu x)uBOT".*” OBaj mMpobieM HHUje OMTHKA CaMO Halle
3eMJbe, I1a je CTOra Mpero3HaT u Ha Mel)yHapoHoM HUBOY. bpojHe op-
raHu3aiiuje, rmouesim o Yjeaumennx Haiuja, Casera Espone 10 Kon-
CYJITaTUBHOI CaBeTa eBPOICKUX Cyauja JoHelne ¢y OpojHa JTOKyMEHTa
Koja ypehyjy nurame u300pa U HanpeAoBama Cyanja Kpo3 IpU3My KOH-
THHYHPAHOT 00pa3oBama U ycaBpiinarama.®® dpaHiycka ce cMarpa ap-
’KaBOM 3aU€THUIIOM OBAKBe Ipakce jep je 1959. Ha leHOM Ty OCHOBaH
Hanmonamuu neHTap 3a npaBoCyJHE CTyAHWje, KOjU je KacHHje mpepac-
tao y Harronanuy mkoiny 3a maructpare (1972).59

Cpbwuja je y nepuoay 2002—2009 umaina [IpaBocynau rieHTap
3a 00yKy M CTPYYHO ycCaBpIlaBame, KOju je MoToM mpepacrao y Ilpa-
BOCYIHY akameMujy (y majbeM TeKCTy: AkameMuja), Koja je rmodemna ca
pamom 1. 12. 2010. rogure.”” Mako je kKao IIaBHH IMJb 38 OCHUBAME
AkaneMuje TpOTIIAIIEH IOMPHHOC ,,TPOPECHOHAIHOM, HE3aBHUCHOM,
HETIPUCTPACHOM M e(pUKACHOM® 00aBJbalby CYIAH|CKE W TY)KHJIAuKe
(dyHKIIMje, OHA 10 caja HHUje ycIena TO U Aa octBapu. Hamporus, me-
JoBame AKameMuje 300T JIOIMIET 3aKOHCKOT OKBHpPA aJld M 300T JIOIIe
MpUMEHe, TOJIOKHO je KpUTHIM. Ha mpBOM MecTy, criopaH je HauuH
(hopMupama BEeHOT HajBAKHH]ET Oprana — YmpaBHoOT oxbopa. On yKy-
ITHO JICBET WIAHOBA, YSTUPH WiaHa MMeHYje Bucoku caseT cyzcrsa u3
pena cynuja, nBa uwiaHa nMeHyje [pxaBHo Behe Tyxxuana u3 peaa Ty-
JKHJana, a TpM wiaHa nMeHyje Bioama.”” Ako ce y3ame y 0063up cacras
Jp:xaBHor Beha Ty)kuimara,’ KojH je joIl BUIIIE ITOJ] yTUIA]jeM H3BPIITHE

67 Pagvmumma KopaueBuh-Kymrpumosuh, ,,O0pa3zoBame M CTPYYHO YCaBpIIaBahC
cyauja‘“, y MOHOTrpaduju: 3aKoHO0O0a8HU U UHCIMUMYYUOHATHU OKGUD HE3ABUCHO2
cyocmea y Penybnuyu Cpoéuju, Llenrap 3a mybnukanuje IIpaBHor dakynrtera y
Humry, Hum, 2009, ctp. 89-91.

68 OcHOBHA Hauella HE3aBUCHOCTH Cy/ICTBA ycBojeHa o crpane YH 1985; [Ipenopyka
Casera Epomie 6p. P (94) 12 o He3zaBUCHOCTH, €(UKACHOCTH U YJIO3U CyaHja:
punmmnu 111, 1.a u V, 3G; EBporncka nosesba o crarycy cyauja: wi. 1.3 u 2.3;
Hexnapanmja 6p. 1 (2001) KoHcynTaTHBHOT caBeTa €BpPOIICKHUX CYIUja; U IIp.

69 Centre national d’études judiciaries u Ecole nationale de la magistrature, Becua
Paxuh-Boguuemuh et al, /Ipasocyonu casemu, HaB. nemo, ctp. 45. YV nepuomy
2012-2016 mkomy je ynucusaino usmelhy 200 u 300 crynenara ronuime, Internet,
http://www.enm.justice.fr/Devenir-magistrat-etudiants, 31/01/2017

70 Amna bpxuh, Ana CreBanosuh, ,IIpaBocynua akagemuja y PenyOnuuu Cpouju y
packopaky mMely npoxsamosanor u crBapuor®, Ceecke 3a jasno npaso, Llentap
3a jaBHO mpaBo, Capajeo, Op. 23/2016, ctp. 4.

71  Yn. 7. ct. 2. 3akona o IIpaBocynHoj akagemuju, Cu. enacnux PC, 6p. 104/2009,
32/2014 — outyka YC 1 106/2015.

72 PenyOnuykor jaBHOT Ty)XKHOIIA, Ha TIpeuior Biaze, mo nmprubaB/beHOM MHIIIbEHY
HaexHor ondopa Haponue ckynmtune, 6upa Haponna ckymmtisa (4. 158. cT.
2 Yerasa PC). Axo ce oBoMe 10712 J1a ,,0praHU3alija jaBHOT TY’>KMJIAIITBA [IOYNBA
Ha XHjepaxujcKOM Hadely*, jacHO je Ja YHTaB OpraH MOXe OWTH I0J] CHAKHUM
yTHIajeM u3BpInHe BiacTi. O BEPTUKAIHO] IIOBE3aHOCTH (XHMjEePaxUjCKOM HAYEey)
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Biactu Hero cactaB CaBera, ounTo je na he Biaga u MuHHCTapCTBO
Ha/IJISKHO 3a MpaBocyle MMaTu KJbY4YHY ped y Boljermy OBE MHCTHTY-
mje.”” Jlpyra 3amepka Ha NPBOOMTHO MOCTABJbEHH 3aKOHCKH OKBHP
(un. 40 ct. 8 3aKoHa O MPABOCYIHO] aKaJIEMH]jH), MIPEACTABIbAO j€ YC-
JIOB JIa CBHM KaHJMJIATH 32 CYJHje MOpajy 3aBPIIUTH IMOYETHY 0OYKY Ha
Axkanemuju. OBUME je MOTITYHO MOJPUBEHA HE3aBUCHOCT TpaBocyha y
caMoM TeMeJby, THMe 1To Ou CaBeT (Yuju je YJIaH MUHUCTAp HaJJIekKaH
3a npaBocyhe) uMao obaBesy Ja 3a CYI[I/I_]G Oupa camMo OHE KaHIuIa-
TE KOjJH CY 3aBPIIMIN AKaaeMujy, Ha ‘II/I_]I/I panx mpecynaH yTHIj ©Ma
MunucrapcTBo npasze. OBaKkBO CTame j¢ JOHEKIC U3MEHHO YCTaBHU
cyn Cpouje, noneBmu nouetkom 2014. ronuHe oIyKy 0 HEyCTaBHOCTH
MOMEHyTe ofipe1oe 3aKkoHa O MpaBoCyaHOj akaaeMuju.’d HakoH oBe oj1-
JIyKe TOJIOKEH 3aBPIIHKA MCIHUT Ha AKaJeMHjU MPECTaB/ba caMo J0-
MYHCKO MEPHIIO MIPUIIMKOM oabupa kauauaara 3a oynyhe cynmje.”

Hanmonanna crpareruja pedopme npaBocyha 3a mepuon
2013-2018. rogune,’® kojy je moHe0 Taaaiimbe MUHUCTAPCTBO MpaB/Ie
U IpkaBHE ynpase (caga MUHUCTapCcTBO NpaBae), NpenBuaena je 0poj-
HE MIPOMEHE y MPaBOCYJHOM CHCTeMY, n3Mel)y octanux u oHe Koje ce
tuuy Axanemuje. Haxanoct, oBUM mpaBHO-HeoOaBe3yjyhum’” mnoKy-
MEHTOM HHje npeaBuleHa MPOMEHA y OpraHu3aluju caMe MHCTHTY-
uuje, Beh caMo mpoMeHa yCTaBHOT OKBHpa ca LUJbEM J1a ,,[IPAaBOCYAHA
akajZieMHja TocTaHe 00aBe3HU yCIOB™ 3a (IIPBH) U300p HA CYIUjCKY U
Ty)uaadky ¢yHKIujy. OBO ce MOXKe cMaTrpaTid HCXUTPEHUM H HEasleK-
BaTHUM TIpelyioroM. AkajgemMujy Ou Tpebaso ojauaTu Kao HHCTUTYLH]Y
y TIOIVIEAY HeHE CYIITHHCKE HE3aBUCHOCTH, OACTPAHUTH Y IMTOTIYHOCTH

puaetu: Parko Mapkosuh, Yemasuo npaso, HaB. neno, crp. 531 u 532. Jlapko
Cumosuh, Bnagan IlerpoB, Yemasno npaso, nas. aeno, ctp. 275.

73 ,,OpranmsanmonHo ycTpojctBo IIpaBocynne akazemuje HE WHJAe y IPHIOT
HE3aBUCHOCTH IpaBocyha, jep y ynpasibamy [IpaBocynHom akagemMujoM y4ecTByjy
IIPE/ICTaBHUIM U3BpIIHE BiacTH. [...] CaBeT He BUIM NPAKTUYHH 3Ha4aj OWIIO
koje opme yuemrha Bmane y octBapuBamy mmuba [IpaBocynHe akagemuje, Beh
HaIpoTHB M3 TAKBOT yuemrha mpousuia3e UCKJbyYHBO HeraTuBHe cTpaHe.” CaBeT
3a 60pOy MPOTUB KOpyIwje, M36ewmaj o pepopmu npasocyha, HaB. Ieno, CTp.
10.

74 Opnnyka YcrasHor cyna 6p. 1Y3 —497/2011.

75 Bun. mmemwenu wi. 40 3akona o IIpaBocynHoj akanemuju. Taxo u: Ana bpkuh,
Amna CreBanosuh, ,,I[IpaBocynna akagemuja y Pemy6mmmu CpOuju y packopaky
n3Mel)y mpokIaMoBaHOT U CTBapHOT, HaB. AEJO, CTP. 9.

76 MuHHCTapCTBO NpaBle W ApKaBHE ynpase, Hayuonaina cmpameeuja pegopme
npasocyha 3a nepuoo 2013-2018. zooune, beorpan, 2013, ctp. 20.

77 ,,[...] cTpareruja mpumaga rpyny MOJIHTHYKHX, a HE MpaBHUX akara. OHa HHje
mpaBHO o00OaBe3yjyha, Beh je momuTmuku riaH koju Tpeba ma Oyae ocTBapeH
npaBHUM cpencteuMa.” Branan Iletpos, ,[Ipemiosu 3a pedpopmy Yerasa y nemy
KOjU c€ OHOCH Ha IpaBocyhe — MpencnuTHBamkE HAIIMOHATIHE CTpaTeruje’, HaB.
neno, crp. 98.
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WM CBECTH HAa HajMamby Mepy YIUIUTamke HaJUIe)KHOT MHUHHCTAapCTBa,
MPENyCTUTH HEHO BOheHhe KOMIETEHTHUM I10jeJMHIIMMA KaKo OM OHa
BpPEMEHOM TI0CTalla PeCIEeKTa0MTHA YCTaHOBA 32 IIKOJIOBAHE U YCaBp-
[aBame HOCUIIAIa MpaBoCyIHUX (yHKIH]a, Tipe cBera cyauja. Jlo Taaa,
OHa He Om Tpebasio Ja mocraHe JIeo ycTaBHe Marepuje, Beh Ou meHa
yJora kao 00aBe3HOT yCjI0Ba 3a U300p Ha (PYHKIIM]jy MOTJIa ja Oyje 1mo-

CTaBJbEHA Kao ,,CTPATEINKH ITHJb Ha AyKH pok™.”

4. Tlpecranak cynujcke GyHKIM]€ Kao U3BOP 3aIITUTE
U OJITOBOPHOCTH CyJIhja

KoncTutynmonanusanuja pasiora 3a npecTaHak CyIujcKe
¢yHkmje Tpeda 1a UCIyHH JjBa aMOMBAJICHTHA LIUJba: 1a OCUTYypa T0-
JI0Kaj Cy/Arja Ol CIOJbHUX YTHIAja ajli ICTOBPEMEHO J1a CyAH]e TTOBP-
THE OITOBOPHOCTH 3a CBOje aenoBame.” , IIpectanak cyaujcke QyHK-
uje [...] caMo je CHHOHUM 3a OArOBOPHOCT cynuje.*” YcraBHONpaBHa
Hayka®! mo3Haje HEKOMKO Pa3INYMTHX OOJIMKA OJTOBOPHOCTH CyAHUja:
MOJUTHYKY, APYIITBEeHY (jaBHY)*”, mpaBHY (perpecHy, 3aCTyITHHUUKY)
OATOBOPHOCT Jp)KaBe 3a JeNOBame Cynuja (Ip:kaBa MOXKE YMyTHUTH
perpecHu 3axTeB Cyauju 300T MpOy3pOKOBaHE IITETE), Ka0 U MpPaBHY
(TMYHY) OATOBOPHOCT caMor cynuje. JInaHa 0AroBOpHOCT Cy/uje jaBba
ce y TpH BHUIA, Kao rpahaHcka (0AroBOPHOCT 32 HEMAPHO MPOY3POKO-

78 ,,Haumn u3bopa cymuja je ycTaBHa a MPOIKCUBAKE YCIIOBa 32 M300p cyauja je
3akoHCKa Marepwja. [...] Hu y nmpxaBama y kojuma je IlpaBocymHa akamemuja
TPAAMIHOHAIHO jeIMHH W3BOP PErpyroBara HOBHMX CyIHja, OHA HHUje yCTaBHA
kareropuja.“ Mcro, ctp. 104.

79 BHCOK CTeleH WHCTHTYLMOHAIHE ,M30Jaldje” CyICKE O JPYrHX BIACTH je
OMpaBJaH y Jp)KaBaMa ca MCTOPHUjCKUM HacieheM Koje CBEIOYH O yrpOKaBamby
CY[ACKE HE3aBUCHOCTH, Qi KCTOBPEMEHO TO MOXE H3a3BaTH ,,0/ICYCTBO
onroopHoctr . Michel Rosenfeld, Andras Sajo, Comparative constitutional law,
HAaB. JIeTI0, cTp. 865.

80 Tanacuje Mapunkosuh, ,,IIpaBHa jemcTBa Cynujcke HE3aBUCHOCTH, HaB. JIEIO,
ctp. 303.

81 Y ocHOBH 0BO je mozena urajmjaHckor Teoperndapa Maypa Kaneneruja (Mauro
Cappelleti) Ha x0jy ce mo3uBajy Hamm aytopu. Bua: Hcro, ctp. 303; u dapko
Cumosuh, Biagau IletpoB, Yemasno npaso, vas. aeno, ctp. 271.

82 ,,[...] jaBHa KpHUTHKa CyACTBa MOpa fa Oyze IOMyIITeHa Kaja je ped o o0pasio-
KEHhUMa CYICKHX O/UTyKa M HAYWHY Ha KOjH C€ BOJH CYICKH MOCTYMaK. [...] U Jnd-
HOCT Cy/Hje U BeroBa IPHUBATHOCT MOTY 1oj oapeheHnM ycnoBuMa fa aohy mox
nyny jaBHoctn”. Tanacuje MapunkoBuh, ,,OdyBame ayTopuTeTa U HENPUCTPAC-
HOCTH Cy/CTBa Kao0 OCHOB OTpaHH4ema ciobone m3paxasama‘, Cmanoapou Es-
PONcKoe cyoa 3a HYICKA Npasa u CHOPHA NPAGHA NUMARA Y HAYUOHATHO] CYOCKO]
npaxcu, Caset EBporne, beorpan, 6p. 1-2/2015, 2015, ctp. 46 u 59.
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BamE IITETE MPUIIUKOM BpIICHa CBOje QyHKIH]je), ) KpuBUUHA U TUC-
LMIUIMHCKA. 3a CBE IITO YYHMHHM BaH BpIICHa CBOje (QYHKIUje Cynuja
O/IrOBapa Kao u OCTaiu rpah)aHu, aau yKOJIHUKO Ce Pajad O aKTHMa U3Bp-
LICHUM y BE3U ca BPIICHEM Cynujcke (QYHKIHje, CUTyalHja je HEellTo
npyragmja.®® U, 151 Yerasa ypelhyje murame umyHuTeTa cyauja. Y
CT. | HOpMHUpaH je T3B. UMYHHUTET HEOATOBOPHOCTH KOju omoryhasa
c1000ly MHIIBEHA U TNIacamba Cy/Hja MPUIKKOM JIOHONICHA OUTyKa.
OH Huje arcoJyTaH, MOMyT IMOCIaHUYKOT, Beh ce mpuMemyje ,,lipaBuiio
0 KBaTM(UKOBAHOM UMYHHUTETY",?> jep ce 3amTuTa o OuI0 Kor 00IHKa
OZITOBOPHOCTH HE OJHOCH HA KPUBHYHO JEI0 Kpinera 3akona.’® Cr. 2
UCTOT 4iaHa ypelyje T3B. UMyHHUTET HEMTOBPEIUBOCTH KOJH j€ ,,BUIIIEC-
TPYKO* OTpaHUYCH: IITUTH CYy/Wje OJ MPUTBAparha, MOKPUBA JieNa Koja
Cy U3BpIlicHa Y 00aBJbaby CBOje PYHKIIH]jE, a 3aITUTA CE OJHOCH CaMO
Ha KPUBUYHY, a HE U Ha ocTajie obnuke oaropopHocTr.®” OBako nedu-
HHCaH UMYHHUTET HEMOBPEANBOCTH Cy/Hja MOXKE OUTH MPEAMET KPUTH-
ke. Jla Ou Haueo mojese BjaacTu OMJIO JI0 Kpaja U3BeeHO MOTPEOHO je
WK J1a C€ UIMYHHUTET HEMOBPEAUBOCTH Cy/Hja MPOIIUPH 110 YITeay Ha
UMYHHTET KOJU YXKUBAjy APYTU NPEICTABHHUIM APKaBHUX BIACTH (Ha-
POIHH TTOCIAHUIM, MUHUCTPH UT/T) WK Ja C€ U3BPIIH MPEUCTIUTHBAHE
o0MMa UMyHHTETA 3a CBE, A U 3a cyauje.’®

VY omnocy Ha Ycra ox 1990. rogune, Baxehum YcraBom us-
BpIICHA je JCKOHCTUTYLHMOHAIH3AIja pa3jiora 3a NPeCcTaHaK CyIujcKe
¢dynkumje.*” OBo ce cmarpa ,,KOpakoM yHa3aa'“ y pa3Bojy Halle yCTaB-
HOCTH: ,,OCTaBJbEH je MPOCTOP 3a IMOTIYHO JICBAJIBHPABE yCTAaBHOT
Havesa CTATHOCTH Cynujcke (DYHKIMje O CTpaHe 3aKOHOJABHOT TeJa.
Hema cymme 1a je 0BO Ha4MH J1a ce Cy/ICKa BIACT MOAPEIN 3aKOHO/aB-

83 Yn. 6 3akoHa o cynujama.
84 Jlapxo Cumoswuh, Branan Iletpos, Yemasno npaso, nas. neno, ctp. 271.

85 ,,IIpaBuiio 0 ancoayTHOM UMYHHUTETY HEIIPHMEPEHO je MPpo(eCHOHAITHOM KapaKTe-
py cyamjcke GyHKIHje, Ia HU OATOBOPHOCT Cy/IHja y TOM CIIy4ajy HHje ariCoIyTHO
ucksbydena.” Wpena [ejuh, ,,Imynurer cynuja®, y 300pHuKY: 3akonooasHu u un-
CIUMYYUOHATHU OKUP He3asucHoe cyocmea y Penybnuyu Cpbuju, (IpUpEIHIH:
Mupocnas Jlasuh u Upena [lejuh), Lenrap 3a myGnukanuje [lpaBHor dakynrera
y Humry, Hum, 2009, ctp. 104.

86 Ilocroje MunUbema ga OU OBaj U3y3eTaK TpeOasio MPOLUIMPUTH HA CBAa KPUBHYHA
JieJIa TIPOTUB CITy)KOEHE Jy)KHOCTH, jep Ce M CyAuja MOXKE CMaTpaTh CITyKOSHHM
mureM. B. Ana Kuexesuh-bojosuh, ,Ipahancka, kpuBHYHA ¥ AUCIHUIUTHHCKA
OIrOBOPHOCT cyauja‘“, Cmpanu npasnu sicugom, VIHCTUTYT 3a yIOPEAHO IPaBo,
Beorpan, 6p. 3/2008, ctp. 129.

87 Upena Ilejuh, ,Wmynurer cymuja“, naB. geno, crp. 105. Ymop: B. Pakuh-
Bomunenuh, IIpasocyonu casemu, HaB. aeno, ctp. 90.

88 Bun. Ucro, 109; Ana KuexxeBuh-bojosuh, ,, [ pahancka, KpuBHYHA M TUCIUTITHHCKA
OJITOBOPHOCT cynuja‘, HaB. ieno, ctp. 130; Tarjana P. Kanauh, Has. nemo, 137.

89 Vun. 101 cr. 2 u 3 6unu cy npeasul)eHH pa3ios3u 3a NpecTaHak Cyanjcke QyHKIH]e.
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oM Teny.* Y Mako ce yrmopeaHo mocMaTpato, MOTY CPECTH pasIndIuTa
peliema OBOT NMUTama, npeosialhyje cras aa: ,,HajBuiiie 3a10B0sbaBajy
OHa pelliekkha Koja y caMOM yCTaBy Mpelu3Ho ypelyjy ycioBe 3a pa3pe-
meme cyauje. oV

Baxehu Yeras Per[y6JH/H<e CpOwuje Ha Kpajibe cyMapaH HauuH
peryiuiie oBy MaTepH]y Tako je y un. 148 ct. 1 nmpeasubeno na: ,,Cy-
JIMjH TIpecTaje cyaujcka QYHKIUja Ha IeroB 3aXTeB, HACTYIIAkEM 3aK0-
HOM IMPOMHCAHUX yCIOBA WIN Pa3pelieheM U3 3aKOHOM TpeIBUleHIX
pasiora, Kao u ako He Oyzme m3abpaH Ha cTanHy (QYyHKIH]Y.” YKOIHUKO
Oyne ycBojeHo mpeoBnal)yjyhe munuseme na T3B. ,,IPOOHN MaHAAT
Tpeba YKUHYTH, OHJIA TTOCIICIBH PasJIoT 3a IMpecTaHaK CyaujcKe (QyHK-
nHje mocrtaje cyBwimiaH. bymyhom yctaBHOM peBu3HjoM Tpebamo Ou
MPEABUICTH a Cyaurjcka (yHKIMja TpecTaje u3 ciemehux pasmora:™
1) Ha 3axTeB cyauje; 2) Kaa Cyauja HaBpITH paJaHu BeK; 3) Kaf je ocyheH
3a KPUBUYHO JIeJI0 Ha 0e3yCIIOBHY Ka3HY 3aTBOpa O]l HajMambe IeCT Me-
ceny. McnymemeM OMIO Kojer O OBHX YCJIOBa, Cyauju Ou (yHKIIH]a
npecTajaia Mo CHJIM YCTaBa, a oJylyka Bucokor caBera cy/icTBa KojoM
OM ce KoHCTaroBala HCIYHKEHOCT HEKOT O]l YCIIoBa MMasia Ou camo Jie-
KiaparuBHO jiejcTBo.”> Takole, ycTaBom 61 Tpebao MmpomucaTt u pas-
nore 300r Kojux Ou cyauja Morao OuTH paspeuieH: 1) kaz je ocyhen 3a
KKEUBO JIEJI0 KOje Ta YUHH HEJIOCTOJHUM Cyaujcke QyHKIHMje, 2) Kaj
HECTPYYHO BPILIH (YHKIH]Y, 3) 300T yIHECHOT TELIKOT JUCLHILTHHCKOT
TpeKpiaja, 4) Kajl TpajHO H3TyOH palHy CIIOCOGHOCT 32 00aBIbamkhe CY-
mujcke ¢ynkimje.” TIponucrBameM OBUX YCIIOBa YCTaBOM, CYIHjCKa
¢yHkmja Ou Ouna 3amruheHa o HacpTaja U3BPILIHE BIACTH, ald OU Ha
Taj HAYMH OWJIa KOHCTUTYLMOHAIN30BaHa OJrOBOPHOCT CaMHX CyIuja,
KaKo KPHBUYHA TAKO U JTUCLUUILTHHCKA.

[IITo ce THye caMor MOCTYyIIKa JIOHOIIEHa OJITYKE O MPEeCTaH-
Ky cyaujcke (YHKITHje, MOJKe CE TTOXBAJIUTH Callalllhe PElIeHhe peMa

90 Japxo Cumosuh, ,JHCTHTynMOHATHA jeMCTBA CYIMjCKE HE3aBHCHOCTH Yy
Peny6nui Cpouju®, HaB. aerno, crp. 103. Parko Mapkosuh, Yemasno npaso,
HaB. aeno, crp. 527. Jlapko Cumosuh, Bnanmaun Ilerpos, Yemasno npaso, Has.
neno, ctp. 273.

91 Tanacuje Mapunkosuh, ,,[IpaBHa jeMcTBa cynujcke HE3aBHCHOCTH, HaB. JIEIO,
ctp. 305.

92 Osn pa3nosu ce caga Hamaze y wi. 57 c¢r. 1 u wi. 62. ct. 1 3akoHa o cyaujama.
Jlobap npumep ypehusama oBe mMatepuje cagpxao je YcraB CaBe3He permyOnuke
Jyrocnapuje y wi. 110 ct. 1 u 2.

93 Bun. Becna Paxuh-Bomunenuh, /Ipasocyonu cagemu, naB. neno, ctp. 92; Tanacuje
Mapunkosuh, ,,JIpaBHa jemcTBa Cyaujcke HE3aBHCHOCTH', HaB. jaeno, cTp. 305;
Cmuspa CnacojeBuly, ,,Paspemieme cyamja u mpeacenHuka cynoBa y PemyOmuim
Cp6uju‘, HaB. neno, ctp. 14.

94  VYnopeautu Baxkehu wi. 62 cT. 1 3akoHa o cynujama ca wi. 101. ct. 3 YeraBa CpOuje
01 1990. n un. 110 ct 2 Yerasa CPJ.
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KOjeM y TOM NOCTYIIKY KJbY4YHY ped uMa Bricoku caBer cyicTBa, a ocum
Wera 1 YCTaBHU CyJl, KA0 CBOjEeBPCHH JPYTOCTEIICHN OpTaH Y TOM IO-
cTynky (wi. 148 ct. 2). 3a KpUTHKY cy oapende 0 HaAYMHY MpecTaHKa
¢dynkmja npencenarka BKC u nmpencennnka cynoa u 300r Tora je
norpedHo aa y OymyhHOCTH U Yy OBUM CI/ITyaI_[I/I_]aMa omnyuyje Cager, a
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HE3ABHUCHOCT CYACTBA V PEITYBJIUIY ...

Djordje Markovic

THE INDEPENDENCE OF THE JUDICIARY
IN THE REPUBLIC OF SERBIA

- PROPOSALS FOR CONSTITUTIONAL
FRAMEWORK CHANGE CONCERING
THE ELECTION OF JUDGES AND THE
TERMINATION OF JUDICIAL OFFICE

Resume

The judicial independence is the corner stone of the modern state.
It is considered to be one of the crucial institutional guaranties of
the rule of law. In the past twenty five years Serbian judiciary has
struggled with a lot of problems. The lack of independence in judi-
ciary was one of the biggest. The author questions which changes
can be done in the current Serbian constitution to increase extent of
independence. Firstly, all of judges should be appointed permanent-
ly until retirement. Secondly, the High Judicial Council should be
totally reconstructed in way to become fully independent and com-
petent body, with a strong jurisdiction. Thirdly, the Judicial Acad-
emy should not be a constitutional category. The importance of the
Academy is undeniable, nevertheless it have to stay only as
one of the conditions for the election of judges. Finally, the rea-
sons for the termination and dismissal of judicial office should be
returned into the Constitution. Only with these necessary reforms,

Serbia will become the state of rule of law.

Key words: Judicial independence, permanent tenure of judicial
office, the election of judges, termination of judicial tenure, The

High Judicial Council, The Judicial Academy
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OBaj paz je npumibeH 25. maja 2017. roaune a mpuxBaheH 3a MTaMITy Ha CACTaHKY

Penakije 14. jyma 2017. ronune.
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VCTAB PEIYBJIMKE CPEUJE

OJ1 2006. TOJUHE — ITPOBJIEM
TTPUPOJIE TIOCJIAHUYKOT
MAHJIATA U TTAPJIAMEHTAPHUX
MUMYHUTETA

VK 342.4(497.11)*2006:342.534.1/.6

OpuruHaiHu HayYHH paj

Muonr Cranauh
WHCTUTYT 32 yNopeaHo 1paso, beorpan

CaxeTacx

Aytop y unaHKy npukasyje pememna Ycrasa Pemyomuke Cpouje, a
Koja ce THYy MpUpojie TapTaMEeHTAPHOT MaHIaTa i MapiaMeHTap-
HUX IMyHHTETa. Y pady ce KOPUCTH HOPMATHBHH M YMOPEIHOM-
PaBHHI METOJ, Ca LWJbEM 1 CE aHAM30M ofipeljeHnX HOpMH yKaxe
Ha MamKapa pelemna, Te Ja ce Npeioke oaropapajyhie usmere.
KoHkpeTHo, ykasyje ce Ha HempuxBarsbuBocT oapende wi. 102. cr.
2. VeraBa K0joM je peryiucana npaBHa npupoja NoCTaHNIKOT MaH-
zata, a UMajyhn y BUIy Kako je Ta MaTepuja peryiucana y 3emiba-
Ma uOepanHo-IeMOKpaTcke ycTaBHOCTH. Takole, kaja je ped o
napraMeHTapHUM UMYHUTETHMA, UCTHYE ce ToTpeda 3a Mperu3u-
pameM ofpel)eHnX HOPMH, OJHOCHO PA3MHLILIBEEM O €BEHTYATHOM
CaJIp’KMHCKOM OTpaHMYey MMYyHHTETa HeoaroBopHocTH. [lopexn
TOra, KaJa je pey 0 MMYHHTETy HEeNOBPEIMBOCTH, HATAIIABA CE
noTpeda 3a IPOMHIIIBAEEM O BeTOBOM pelle(UHICAbY, 8 Y CKIay
ca TeHJCHIMjaMa y YIIOPEIHOM TpaBy.

Kibyune peun: Yeras CpOuje o 2006. roause, mpaBHU HON0Ka]
TIOCTAHUKA, TIOCTAHMYKN MAH/IAT, apiaMeHTapHH IMyHUTETH
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1. Ykparko 0 mociaHUYKOM MaHAaTy

[ocnannyky MaHaaT je jaBHa (yHKIWja, 4Mja je TpaBHA
npupona onpehena BpcroM onHoca u3Mmely Oupada W mociaHuka. Y
CIIy4ajy Ja je Taj OJHOC TMPAaBHHU, Py CE O UMIICPATHBHOM (BE3aHOM)
MaH/IaTy, Ko/ Kojer Oupadn MOTy Ja J1ajy 00aBe3Ha yIyTCTBa MOCIaH -
M KOjH Cy JIy’KHH JIa UM TIOIHOCe U3BelITaje o pay. Kao mocnenuna
Tora, Oupayn uMajy MoryhHocT oro3usa nocianuka. CyrpoTHO TOME,
ciobonan (HeBe3aHW) MaHaT MMoApa3yMeBa MOJIUTHYKY Be3y Oupada u
MoCIIaHKKa. Y TOM clydajy, cBa oBnanrhema Koja uMajy Oupadu npema
MOCTaHHITAMA KOJT MMITEPaTUBHOT MaHjara, oTmnanajy."

YuHuo ce Jia je OATOBOp Ha MHUTAE O MIPABHO] MPUPOJIH T10-
CIIAaHMYKOT MaHAaTa HeJBOCMHUCIICHO JaT HaKoH Bennke ¢paHirycke pe-
BOJTyLIMje, T€ /1a j& UIMIIEPAaTHBHU MaH/IAT KOjH je IT0CT0ja0 y CPpeaoBe-
KOBHO] Ap>KaBHU IOCTAa0 UCTOpHUjcKa Kareropuja. MictuHa, uMIiepaTuBHA
MaHJIaT, yIIopeIHO IIIeAaHo, HUje CaCBUM IPECcTao Ja MOCTOj1, a Hapo-
YUTO HaKOH Jlpyror cBETCKOI para IIHpPEHEeM KOMYHHCTHYKOT, jeIHO-
MapTHjCKOT cucTema y cBeTy. Ho, ycTaBOTBOpLIM Cy y CBUM JAEMOKpAaT-
CKUM 3eMJbaMa WJIM OHMMa KOje Cy Kao TakKBe XkeJlelie Jja ce MPeCTaBe,
npeaubany a je MaHaaT MOCIaHuKa c10001aH, Te 1a je UMIIepaTHBaH
MaHzar 3abpameH. To je ynmeHo 0e3 003upa Ha MojaBy MOTUTHUYKHX
CTpaHaka Koje ¢y ce ,,yMeTHyJe" u3mely Oupaua u nocianuka. Ouexu-
BaHO je OMJIO J1a TaKo MOCTyIH U yctaBoTBopan y Cpouju 2006. ronune.

2. [IpaBHa npupoaa MOCIAHUYKOT MaHJiaTa IpemMa YCTaBy
Peny6nuke Cpouje ox 2006. ronune?

CympoTHO oueknBaHOM, ycTaBoTBOparl y Cpouju je 2006. ro-
JIMHE, a2 BEPOBATHO Y JKEJBH Ja jOIII BUINE Ojada ITOJIOXKAj IMOJMTHIKHIX
CTpaHaka y OJTHOCY Ha IMOCJIaHUKE, OTHIIIA0 ,,[TIOTPEITHUM ITyTeM . YII0-
ra HOJIUTHYKUX CTpaHaKa 3a (DYHKLIHMOHHUCAHmE CBAKE IPEICTAaBHUYKE

1 Bmapman Ilerpos, [lapramenmapmno npaso, llpaBHu dakynrer YHUBep3uTeTa y
beorpany, beorpan, 2010, ctp. 73—79.

2 IlutameMm mpaBHE NPUPOJIC MOCTAHUYKOT MaHJAATa ayTop ce OABH TOKOM CBOjUX
JOKTOpcKuX cryauja Ha [IpaBHoM ¢axynrery YHuBep3utera y beorpany, nomro
My je Tema auceprauuje /lpasna npupoda nocranuukoe mandamd, a mpoodaeMa-
THKOM TIPaBHE NPUPOJIE MOCIAHUYKOI MaHaTa 6aBuo ce u y ,,J[Ipodiem mpaBHe
MpUPOJIe TOCTaHUYKOT MaHaaTa y PenyOmui CpOuju®, y 300pHHKY: Peghopma
uzbopnoe cucmema y Cpouju (mpupenuo: Exun llapuesuh), ®onnanuja Lientap
3a jaBHO mpaBo, CapajeBo, 2015, ctp. 259-283.
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JIeMOKpartHje je HecnopHa. Ho, ymecTo za ce jacHO IpokiaMyje clio-
0OIHM MaHJAT HAPOAHOT MOCIAHMKa, Y CYIITHHU j€ CauuibeHa HopMa
KOjoM ce omoryhaBa yCIOCTaBJbakhe CTPAHAYKOT MMIICPATUBHOT MaH-
nara.) Ompenbom ui. 102. ct. 2. Yerasa je npeasuljeHo aa je HapoaHu
MOCIaHUK CJI000/IaH /13, O] yCI0BUMa Oapel)eHIM 3aKOHOM, HEOTO3H-
BO CTaBH CBOj MaHJAT HA PACIOJIarame MOJUTHYKO] CTPAHIIA Ha YHjU
je mpeanor u3abpaH 3a HApOAHOT mociaHuka. Ha Taj Hauuh, nara je
,[IPEBEITUKA yCTaBHA MON MOJUTHYKAM CTpaHKama Ha INTETy yCTaB-
HHUX Havesa CyBEPEHOCTH M MOJUTHYKOT MPEICTaBHUIITBA TpalhaHa.
OgakBa o/jpen10a je HeMPUXBATJbUBA Y 3eMJbamMa JTINOepaTHO-IEMOKpaT-
cKke yctaBHOCTH. Ha Taj HauuH ce y TOj MaTepHju Hallla 3eMJba BPaTHIIa
yHa3aJ1, ONITO OM OBaKBa HOpMa OuJia Ha3ajJHA U Y BpEMe, Ha IIpuUMep,
,Hamecunuukor ycrasa oz 1869. romune.”

OmpaBmano ce cMaTpa Ja je ,,TOM, IIOMajo JIMIIEMEPHOM Ofl-
pendoM (jep ykJbydyje cio0O0Jy 3a OfpHIlame O] MpaBa) MPOMEHCH
KapakTep MaHJara HapoJHOT nocianuka“. O03MpoM Ha yTUIA) MOIH-
TUYKHAX CTpPaHaKa Yy HAIlOj 3eMJbH, OBAKBUM PELICHEM MPAKTHYHO je
ycTaBoTBopal oMoryhno aa, nako gopmamHonpaBHo cio0oiaH, mocia-
HUYKHU MaHJIaT [I0CTaHe UMIIEpaTUBaH, jep je yBeleHa MoryhHoCT cTpa-
HayKor omo3uBa.® OBaKBO pellieihe Halller YCTaBa je KPUTHKOBAHO U Y
MHUIUbeBY EBporcke komucuje 3a aeMokparujy myTteM mpasa (Bene-
jaHcke komucuje).” Jlenyje na je ,,ycraBoTBopail Hactojehu na Hale
obehaH Jiek 3a MapTHjCKy HEAMCIMIUIMHY MapiiaMeHTapala 1 3ajaMin
ra YcraBoM, 3a00paBHO M Ha Y3BHUIICHA AEMOKpATCKa Hadesa Koja je
3aIKMcao Ha CaMOM IMOYETKY OCHOBHOT akrta.” ¥

3 Bumapan Ilerpos, ,,3akoH 0 W3MeHaMa M JOIlyHamMa 3akoHa O M300py HapOIHUX
nocnanrka o 2011. — 1a 1iu je mocnaHWYKH MaHAAT KOHAYHO ciioboman?*, y 300p-
HUKY: U360pu y domahem u cmpanom npasy (npupenunu: Onusep Hukonuh, Bra-
mumvup Bypuh), MactutyT 32 ynopeaso npaso, beorpan, 2012, ctp. 99.

4  Henan Bykosuh, ,,YcraBHe rpanuie ‘naptujckor’ mManaata“, Hoea cpncka nonu-
muuka mucao, nocebHo nname, beorpax, 6p. 2/2008, ctp. 109.

5 Bunapnan Ilerpos, ,,Omtyka YeraBHoOr cyga o HeycTaBHOCTH 4. 43. u 47. 3akoHa
0 JIOKAJTHUM M300pHMa: TIPUJIOT pacipaBd O NPUPOAN MaHjara HapOIHOT Tpes-
CTaBHUKA®, y 300pHUKY: Mehynapoona nayuna xongepenyuja Ilpasnu cucmem u
opywmeena kpusza (npupenno: 3opan Mcamnosuh), [IpaBan dakynrer Yansep3u-
teta y [Ipumrunn ca npuspemennM cequmreM y KocoBckoj Murposuim, Kocos-
cka Murposuua, 2011, ctp. 82.

6  Parxo Mapkosuh, ,,Ycras Pemyonuke Cpouje u3 2006-kputuuku norien , Anaau
Ipasnoe @axynmema y Beoepady, [1paBuu dakynarer YauBepsutera y beorpany,
Beorpan, 6p. 2/2006, cTp. 16-17.

7  Bugern, European Commission for Democracy through Law, Drafi Opinion on
the Constitution of Serbia, Strasbourg, 2007, Internet, Attp://www.venice.coe.int/
webforms/documents/default.aspx?pdffile=CDL(2007)037-e, 11/02/2017, ctp. 12.

8  Munan JoBanoBuh, ,,Munuseme Benenujancke komucuje o YeraBy Cpouje — Ciry-
yaj cnoboaun Manaar, logummax Makynarera moMMTHYKKX Hayka y beorpany, Op.
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[Ipobnem ce cactoju y TOME IITO MMOJI0XKA] TIOJIUTHYKUX CTpa-
Haka y CaBpEMECHUM IPEACTAaBHUUKUAM JIeMOKpaTHjaMa He MOXKeE Jia ce
ojauaBa Ha Taj HauuH.” [IpBo, cama (hopMynaryja HaABEJACHOT YIaHa
JOHOCH M3BECHE HEJOYMHIIE, MOIITO ce MpeaBuha Jla MOCIaHuK, MO
ycnoBuMa ofape)eHUM 3aKOHOM, HEOMO3MBO CTaBJba CBOj MaHAAT Ha
pacrmonarame MOJUTUYKO] CTPaHIM Ha YMjU je Mpeior u3adpaH 3a
HApOJHOT MOCJIaHUKa. JacHO je Nla jaBHa (yHKIHMja HE MOXE HHUKAKO
OWUTH TIpeMET pacrojiarama, OJHOCHO MPEAMET OO KaKBOT MPAaBHOT
nocna. Mnax, y3 cBe KpUTHKE KOje€ ¢€ MOTY YIYTHTHU je3UYKOM yOOIH-
yaBamy ofjpende unana 102. ct. 2. YcraBa, cTaBibamkbe MaHIaTa Ha pac-
ToJIarame MOJMTUYKO] CTPAHIIN, UITaK, MOXKe J1a Oyie cariielaHo U CUC-
TEeMaTCKU MPOTYMA4eHO HA HA4YMH J1a HeMa KapaKTEePUCTUKE MOTITYHOT
pacrosarama i KIIaCHYHOT MpaBHOT mocia.'” V cyITHHH, MOCIaHUYKH
MaH/IaT Kao jaBHa (pyHKIMja HE MOXe Ja Oyie mpeMeT Criopa3yMeBama
u3Mel)y mocnanuka u MoJMUTHYKUX cTpaHaka.') OBakBa HOpMa HE MOXKe
HEMOCPEIHO J1a Ce TPHUMEHH,'?) MOIIITO ce ,,yIIPaBO y BE3H ¢a 3aKOHCKHUM
ypehrBameM OBHX YCIIOBa jaBJbajy M OpOjHE HEJOYMHUIIE: U3 KOJUX pa3-
Jora, Kajia U Kako IOCIaHUK MOXeE ,,ACKOPHCTHTH CBOjy CI000Iy* na
(He)cTaBH Ha pacronarame MaHaaT CTpaHim. '

1/2007, ctp. 246; Bophe Mapkosuh, Croboonu mandam y Penyoruyu Cpouju —
npasna u hakmuuka ocpanuyersa, Mactep panu, [lpaBuu ¢daxyiarer YHUBep3UTETa
y beorpany, beorpan, 2013, ctp. 53.

9 O yTHuajy NOMUTHYKHX CTpaHaka, MapJaMEeHTApHUX Ipyna U (ppaKiujcKoj TUCLu-
winHY BuaeTd Buiie y Muomn Cranuh, ,,YTHiaj hpakiujcke JUCIUILTHHE U KO-
Xe3Mje Ha clI000/aH MocIaHnuKu Manaatr™, Cpncka nonumuuka mMucao, VIHCTHTYT
3a moauTHYKe cryauje, beorpan, Op. 2/2014, ctp. 369-383.

10 Bnagumup Bypuh, ,,/Juneme cnobomHor Mannara: n3mely Bosbe Hapoaa M BIACTH
ctpanaka”, Hosea cpncka nonumuuxa mucao, op. 1-2/2012, ctp. 195.

11 Jdumutpuje [pomanosuh, Mmnepamuenu u ci0600Hu manoam 4ianoéa npeoc-
masnuukux mena, Csjernoct, Capajeso, 1979, ctp. 89.

12 Tanacuje Mapunkosuh, ,,[lonutuka y rpannnama Yerasa — O Hauenuma Tpesc-
TaBHUYKE JIEMOKpATHje y jypUCIIPyACHIHUjH YCTaBHOT cyna‘“, y 300pHUKY: 360p-
Huk paooea Ilpasroe gaxynmema y Huwy u Ilpasnoe ¢paxynmema y Kpazyjesyy,
Temamcxu 6poj ,, Yemae Penyonuxe Cpouje — nem 2oouna nocie (2006-2011)“
(mpupenuo: 3opan Vcannosuh), [Ipauu dakynrer y Humry, Hum, 2011, crp. 179;
Boca Henanuh, ,,O napramerTaproM MaHary: npumMep Pemyommke Cpouje, Ana-
s Ipasnoe ghaxynmema y beoepady, IpaBuu dakynrer Yuusep3urera y beorpa-
ny, beorpan, 6p. 1/2008, ctp. 19.

13 lra je cagpkiHa YMHA CTaBJbarba Ha pacIioyarame MOoCIaHHYKOT MaHAaTa U KOjy
(dopMmy Taj UMH — aKT UMa (J1a JIU je TO yHAIpes MOTIHNCAH TeKCT OCTaBKe, OTHOCHO
M3jaBe O OApHLAKY MAHIATA WM je TO APYTH aKT y KOjeM CTOjH /1A je MOCIaHUK
IIPEHEO IPABO pacloyiarakba MaHAAaTOM HAa CTPaHKY, OAHOCHO JIa je CTpaHKa CTe-
KJIa ITPaBo Ja Pacroyiake MOCIaHUYKHM MaHJaToM); /1a JIU j€ TO jeTHOCTpaHa WK
JIBOCTpaHa M3jaBa BOJbE; Ja JIM je MOCTOjarbe TOT aKTa JOCTYIHO jaBHOCTH HJIH
camo HaposHoj CKyNIITHHY WX je TO y JIOMEeHY ANUCKpEelH]je TOJUTHIKE CTPAaHKE;
JIa JIF je pacrojiarambe MaHIaTOM ITPEHOCHBO Ha TIOIUTUYKY CTPAHKY TPajHO WIH/H
IPUBPEMEHO U JIa JIK Ce NIPEHOCH oA oApeheHuM, ycnoBruMa min 6e3yclioBHO (C
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Ona je criopHa | ca acleKkTa HOCHiIala CyBepeHoCTH, rpaha-
Ha. Hanme, YcraBom PemyOnuke CpOuje ce mpeasuba ga cyBepeHOCT
noruye ox rpalana koju je Bpuie pegepeHyMoM, HAPOIHOM HHHUIIH]ja-
THBOM H TIPEKO CBOjJHX CIO00THO M3abpaHUX MpEACTaBHUKA, a HUjeaaH
Jp>KaBHM OpraH, IOJUTHYKA OpraHHU3alija, TPpyNa WM MOjeIuHaI] He
MO)KE TPHUCBOJUTH CyBEPEHOCT Of] rpaljaHa, HUTH YCIIOCTaBUTH BIIACT
MHMO CJI000/1HO M3pakeHe BoJbe rpahana.'® JacHo je ma 6u mzabpa-
HH TIPEICTaBHUIIM TPEKO KOjux rpahaHu Bpiie CyBEpeHOCT MOIVHM Ja
pacnonaxy, jaBHOM (DYHKIMjOM, @ Y KOPHCT MOJIUTHYKHX CTpaHaka. Ha
Taj HAUMH OM CyBepeHOCT Omila MPUCBOjeHa, IITO je Y AEMOKPATCKUM
CHCTEMHUMa HEeNpPHUXBaTJbUBO. Haym ycTaBoTBOpLA a jOII BUILE Ojaya
HOHO)Kaj IMOJIMTUYKUX CTpaHAKa y OJHOCY Ha IMOCJIaHUKE CC BUJAU U U3
TOTa LITO MOCIAHWK UMa MOTYNHOCT J1a HEOIMIO3MBO PACIIONIake MaHa-
TOM CaMoO y KOPHUCT BHUX, MOJIUTHIKHX CTpaHaka. To 3Ha4H j1a cy OHe, y
OJIHOCY Ha JpyTe TIOJIHOCHOIIE JINCTA Y HEjeTHAKOM, ITOBJIAIINEHOM 10~
noxajy.'> Ha mpumep, 0BaKBOM YCTaBHOM OPEIOOM ITOCITaHINYKH MaH-
JIaT ce Besyje ,,caMo’ 3a MONIMTHYKE CTPaHKe, a He U 3a Koanuimje.'®

3abpumasajyhe je a u mopes apryMeHTOBaHUX KPUTHKA KOje
je ymyhuBanma ycTaBHONpaBHA HayKa ITOBOJOM OBOT peIlera, IOJH-
TUYKA YHMHHOIIM C€ HA TO HUCY oOasupanu, Beh cy Tiiefanu Kako Jia
yCTaBHY HOPMY 3aKOHCKH ,,oneparuoHamm3yjy. [lpakruano, 6umo je
MMOTpeOHO /1a ce 3aKOHOM OJIpeie YCIOBH TOJ KOjUMa je€ HapOIHH I10-
CJIaHUK ,,CII000/IaH"" /Ta HEOTIO3MBO CTaBH CBOj MaH/IaT HA PacIojiarame
MTOJIUTHYKO] cTpaHnu. Jpyrum peunma, Tpebajio je 3aKOHOM YpPeIauTH
MTOCTYIaK MOJHOIICHA H OCTBapHBamba OJIAHKO OCTABKH, KOje Cy Ce Kao
npakca Beh ,,oqomahunie’ y cprickoM mapiaMeHTapHOM YKHBOTY H TIpe
noHolewa Yeraa o1 2006. ronuHe. briio je HeomxoHO caMo J1a UM ce
npy>ku npaBHa Gopma. Hajope je yuumen mokyiaj ca 3akonom o Ha-

THM LITO je HECTIOPHO J1a j€ HEOMO3MBO); [1a JIU CE M Ha KOjH HAYWH MOXe oOujaTtu
aKT O pacroyiararmy HOCIAaHWYKAM MaH/IATOM U ITa OMBa y CHTyalLlMjH Kaj Hoclia-
HUK CTaBH Ha pacloyarame MaHAaT, a TO HUje ,,yIMHHO CI000IHO™; Aa TN MOJH-
THYKA CTPAHKa Ha KOjy Ce MPEHOCH PacIioylarambe MOCIaHMYKUM MaHJaTOM MOXE
10 TOM OCHOBY YHHHTH CBE OHO IIITO MOXKE M MOCJIAHUK WK he TO caMo 3HaYNTH
Jla ce MOCIaHUK J00POBOJFHO MOABPraBa CTPAHAYKO] TUCLUHUIUINHM, Tj. IPUXBATa
Jla U3BpIIaBa HAJIOTE MOJIMTHYKE CTPAHKE U J1a Y CYIPOTHOM CTpaHKa HMa MPaBo Ha
,,OIy3UMame"* MMOCIaHMIKOT MaHaaTa, Ut ‘, boca Henamnuh, ,,O mapmameHTapHOM
Manzaaty: npumep Pemybnuke Cpouje”, Has. neno, crp. 19-20.

14 Yn. 2 Yerasa Pemybmuke Cpouje-YPC, Cryorcoenu enacnux PC, 6p. 98/06.

15 Cno6onan Opinosuh, ,,[Ipupona u npunagHOCT MOCIAHUYKOT MaHAaTa Y yCTaB-
HOM cuctemy Cpouje®, 36opHux padosa Ilpasnoe paxynmema y Hosom Cady, 6p.
3/2009, ctp. 252, naBeneno npema Bragumup Bypuh, ,.,Juneme ciodoaHor MaH-
nara: uaMel)y Bojbe Hapo/ia M BIaCTH CTpaHaka™, HaB. Jelo, cTp. 196.

16 Nenad Vukovi¢, ,,Ustavne granice ,,partijskog” mandata®, nas. nemno, ctp. 109.
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ponHoj ckyntuHU. Ho, Ha Kpajy je MpeBarnyi0 MHIBEHE J1a TO HHje
Marepuja napJiaMeHTapHoT, Hero u30opHor 3akoHa. Taxko je 3akon o Ha-
POIHOj CKYMIITHHY ycBojeH moueTkoM 2010, a na Huje canpixao oapen-
Oc xojuma ce paszpal)yje wian 102. craB 2. YcraBa, anu jecTe onpendy
KOja HUje Y CKJIaly C OBUM YJIaHOM YCTaBa M IpeMa K0joj ce HapOITHH
MOCJTaHKWK OIpeesbyje, UCTYIIAa U TIaca 10 CONCTBEHOM yBepemy.'”
[Ipemna rayna geduaUnja cITIOOOTHOT MaH/aTa, BOj HHje OMII0 MECTO
y 3akony, Beh y Yerasy.“!®

Wmak, Momen 3aKOHCKE peryjaThBe OJIAHKO OCTaBKH a0 je
3akoH 0 JokanHuM n3dopuma o1 2007.' Cpehom, HakoH Tora je YcTaB-
HU CyJl CTA0 Ha MyT jypUan3aifju ofHoca u3Mmel)y TMONUTHYKE CTPAHKE
W TpelcTaBHUKa rpal)aHa, OBOT MyTa OJ0OPHUKA, Ca CBOjOM OJIYKOM
KOja je ca CTAaHOBHIITA IIpaBa BUILECTPYKO 3Ha4dajHa.”” Hbome je yku-
HyTa Tpakca 3aK/byuynBama U MPUMEHE yroBopa o OIaHKO OCTaBKaMa
y jeAMHHLIAMa JIOKaJHe caMoyIpaBe. Y UCTO BpeMe, OHa je JIOHEKIIe
yTHUIIaJa J1a Ce OyCTaHe OJ] 3aKOHCKE peryiaTuBe OJaHKO OCTaBKH Ha
penyonuukom HuBOY.2D Takol)e, BepoBaTHO Cy HEMOCPEIHA MOCIICTUIIA
Onnyke ox maja 2010. u3mMeHe U300pHUX 3aKOHA JI0 KOJUX j€ JIOILIO Y
Majy u jyiy 2011, kojuMa je moCpeHO rapaHToOBaH CJI000JaH MaHaT
nociaHuka.”?

YcraBHU cyn je y 00pa3nokemy OMITyKe jOII jeITHOM MOTBP-
JIMO 71a je ciio0oJaH MaHaT HapOJHUX TpEeACTaBHUKA, O0e3 003upa Ja
JU ce pajid O HAPOJHUM TOCIaHUIIMMA WK O0OPHHUIIMMA, OCHOBHO
HA4yello YCTaBHE JEMOKpATHje M J1a MOJEPHA yIora MOJIMTHIKUX CTpa-
HakKa HC JOBOAMW Yy IMAUTalkE OIICTaHAK OBOI' HAYEJI1a. I/ICTOBpeMeHO, ,, KpH-
trkoBao™ je wian 102. ct. 2. YcTaBa, yKka3aBIId U Ha BETOBY Hecaryac-
HOCT ca JIpyIUM yCTaBHHM ojpendama. Ha Taj HaumH je YcraBHHU Cyn

17 Yn. 37. 3akona o Haponuoj ckymutuau-3HC, Cayorcoenu enacnux PC, 6p. 34/10.

18 Bnanan I[letpos, ,,3aK0H 0 H3MeHaMa U T0MyHaMa 3akoHa 0 N300py HAPOAHUX T1O-
cimanuka o1 2011. — na v je mocnaHWYKKM MaHIaT KOHAYHO ClI0001aH? ", HaB. JIeJo,
ctp. 100.

19 3axon o nokamaum usdopuma-3JIU, Cuyocoenu enacnux Penybnuxe Cpbuje Op.
129/07.

20 Bunapan Ilerpos, ,,Ontyka YcraBHOr cyfa 0 HeycTaBHOCTH Wil 43. u 47. 3akoHa 0
JIOKaJTHUM n300pHMa: IPHIIOT pacipaBy O MPUPOAN MaHaTa HAPOJHOT MPEICTaB-
HUKa®, HaB. A€o, CTp. 92.

21 Bunern: Bnanan Iletpos, ,,3aKk0H 0 n3MeHaMa | JoIMyHaMa 3aKkoHa 0 U300py Ha-
ponHux nocnanuka o 2011. — 1a 11 je MoCIaHWYKU MaHAaT KOHAYHO ci1oboman?,
HaB. zeno, crp. 101; Omnyka YeraBaor cyma MY3-52/2008, Cayorcoenu enacnux
PC, 6p. 34/10.

22 Tanacuje Mapunkosuh, ,,[lonmutnka y rpanumnama YeraBa — O Hadenuma mpeic-
TaBHUYKE JEMOKpaTHje y jypUCTIPYACHINjH YCTaBHOT cyna‘, HaB. aejo, cTp. 183.
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M3aIa0 U3 OKBHPA TPAIUIUOHAIHE yJIOTe ,,HeTaTUBHOT* 3aKOHOABIIA
W MOCTYTIA0 je YaK W BHIIIE O] ,,[IO3UTHBHOT 3aKOHO/aBIA™, caBeTy]jyhu,
y TpaHuIlaMa CBOjUX yCTaBHUX MOhH, Jia O Tpebaso a ce pa3MHUIILba
0 yKIamamy pemrema n3 wiana 102. ct. 2. Yerasa.?® Ympaso je, ,,J0HO-
IICEEM OBE OJUTYKE OH YYHHHO HajBHIIIE IITO je MOTA0 Kao ‘HeTaTHBHU
3aKOHOMABaIl’ Ma MOX/Ia U BHIE of Tora. ¥ Muiubema cMO 1a je y
OBOM CITy4ajy OBAaKBO MOCTYyTame OMII0O KOPUCHO M HEOIIXOIHO, jep je
MOCTA0 OYMIIICIAaH HAayM MOJUTHYKHX YMHMIIAIA Ja TIOTIYHO MOTYHHE
HapOoJIHE MMOCIaHUKe CBOjOj BOJbU. UMHM HaM ce J1a je YCcTaBHU Cya, U3
»Kpajibe Hy’KAe", MOpao Ja TaKko pearyje.

Ho, um oBa omryka Huje Owmia MOBOJAHA Ja TOCTYKH Kao
Kpajia OpaHa MOJTUTHYKAM YHHHOIIUMA y CTIPOBOEeHY b UXOBOT Hayma
Jia OC/IaHMKa CTABE MOJ] BIACT MOTUTHYKE CTpaHke. [loTBpanio ce jorm
jensom na onu y CpOuju cinabo mape 3a ]ypncnpyz[eHuHJy YcraBHoT
CyJa ¥ MHIUbCH-E YCTaBHOIIPAaBHE Hayke, na je Beh y ¢ebpyapy 2011.
rOJIMHE Y CKyNIITHHCKY mpouenypy ymao [Ipemior 3akona o n3MeHama
U JonyHaMa 3akoHa 0 u300py HapomHuX mociaHuka.”> 3auyhyjyhe je
J1a je HaKOH OJTyKe YCTaBHOT Cy/a, HaBeICHH Ipenor npeasuhao mo-
CTyIaK y BE3H ca OIaHKO OCTaBKaMa, T¢ Ce Ha Taj HAYMH HACTAaBHIIO Ca
MOKYIIIajuMa ,,0TIepalioHaIn3aImje’ 6JaHKo OCTaBKU.>®

Ha oBom mpumepy ce HajO0OJbE MOXKE BUACTH KOJIUKO j& OBaj
npobnem y CpOuju monpruMuo pasMepe HepasyMeBarma U TO O CTpaHe
OHHUX KOjH OM CBaKako TO MOPAJIH Jia CXBaTe Ha MpaBWIaH HauylH. Bene-
[IMjaHCKa KOMHUCH]ja je MMOBOJOM HajaBJFEHUX M3MEHA Jlaja CBOje MHUIII-
Jbebe, KOje Ha jeJlaH apryMEHTOBAaH HAauWH Tpy’Ka KPUTHKY HajaBibe-
HUX U3MEHAa, TOHOBO uctnuyhu fa ce wianoMm 102. ct. 2. YcTaBa yBoau
00K UMITEPaTUBHOT MaH/aTa, aJli He Y KOpHUCT Oupada, Beh y Kopuct
Bol)CTBa MOJMUTHYKWX CTpaHaka.27) Y HaBeJEHOM MHUIIBEHY j€ KOH-
CTAaTOBAHO J]a MOXKE J]a Ce CMaTpa Jia IIpeUIoKeHa opei0a peacTaBiba
3armpaBo HAYWH 3a00WIaXKemha OTyKe YCTaBHOT cyna.28)

23 Bmnapan Iletpos, ,,3ak0H 0 M3MEHaMa 1 JIoMyHama 3aKoHa 0 U300py HAPOTHUX T10-
cimanuka o1 2011. — na Jiu je mocnaHWYKKM MaHIaT KOHAYHO CII000IaH? ", HaB. JIeJo,
ctp. 101.

24 Bophe Maprosuh, Crob6oonu manoam y Penyonuyu Cpbuju — npasna u paxmuuxa
oepanuiersa, HaB. Iemo, cTp. 46.

25 Bunapan [letpos, ,,3aK0H 0 M3MEHaMa | JOIyHaMa 3aKOHa 0 H300py HApOJHUX I0-
cinanuka o 2011. — na 11 je mocnaHWYKH MaHAAT KOHAYHO cI000AaH?*, HaB. /Ieo,
crp. 102.

26 Hcro.

27 European Commission for Democracy through Law, Joint Opinion on the Draft
Law on Altering and Amending the Law on Election of Members of Parliament of
the Republic of Serbia, Council of Europe, Strasbourg, 2011, ctp. 4.

28 Hcro.
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Ha kpajy, a 3axBasbyjyhu, uuHU ce, npe cBera KpuThkama Be-
HEIUjaHCKe KOMUCH]E U3MCHCHA U JIONYH-¢HA Bep3uja 3akoHa 0 U300py
HApOJHMX MOCJIAaHUKA, HUje BUILE caaprKana MoryhHoOCT naBama OnaH-
KO ocTaBku. [IpemMa HOBOM pelliehy MOCIaHUK OCTaBKY KOja je OBEpeHa
KOJI OpraHa HaJUIe)KHOT 3a MOCIOBE OBEpPE IMOJHOCH JMYHO MPEICE-
HUKY HaposHe ckyniutuse y poKy of TpH AaHa oj JjaHa oBepe.”” Tako
je MoryhHOCT MMIepaTHBHOT MaHJara caapkana y wiany 102. ct. 2.
VYcraBa, ocrana y NOTIYHOCTH HEMCKOpHUINNeHa, a MaHAAT je YUYHEbECH
cioboauuM. Ha Taj HauMH je pemieH jenan o XpOHHYHHUX Mpobiema
CPIICKOT MapJiaMeHTapu3Ma, po0JieM MOTUTHYKH UMIIEPATUBHOT MaH-
JlaTa, KojH je y IMpaKkcH ocTojao 3axBajbyjyhu mpe cBera OJIaHKO OCTaB-
kama.>”

Jakie, 3aKoHOJaBall je YIMHHO OHO IITO je Ha MOYETKY Tpe-
Oano ma ypamu ycraBoTtBopam. To je, cBakako, HAaoIlakK ITyT, ajlkd U je-
muHE Moryh y nmarom TpeHyTKy. Ha Taj mHauwms, ,,CpOuja je ycrena na
Makap y IpuMapHoOj (a3u ocTBapuBama MpeJICTaBHUYKE TEMOKPATH]E
— (opmuparma MpeACTaBHUYKUX OpraHa BIACTH — IOJBEAE MOIUTHKY
mof1 Ycras, McnpaBibajyhu oHa perema cBora H300pHOT Ipasa Koja cy
je Onia mpaBHO-UMBHII3ALIM]CKH JUCKPEIUTOBAIIA. 31 VkomHko ce 1mo-
Iiefa mHpe, npoGsieM THME HHje Y HOTIYHOCTH perieH. OBakBo ,,pe-
ramarbe” 1 yCBajame Ha KPajy JeIHOr IPUXBATIEHBOT PEIIek:a 300T Y
CYIITHHH NPUTHCAKA CII0Jba, MOXKE J1a yHece 3e0my. [loTnyHo je Tauna
KOHCTaTaIuja Jia ce ,,ca ’KaJbeheM MOpa KOHCTATOBATH J1a je IeMOKpaT-
CKa CBECT IMOJIUTHYKUX CTPAaHAKa Yy HAIOj 3¢MJbU Ha HEIOBOJEHO BHCO-
KOM HUBOY, jep CTpaHaYKH HHTEPECH 32 HHX U J1aJbe UMajy IPUOPUTET
HaJl IpXKaBHUM. )

29 Mapko Crankosuh, ,,[Ipuposna mocaaHuUKOr MaHAaTa — TEOPU)CKU MOJICJIU U Hallla
ycTaBHa Tpakca™, y 300pHUKY: 360pHUK paoosa unmepkameoapckoz CacmaHkd
HAcmasHuka u capaoxuxa Ha npeomemy Ycmasno npaeo, (mpupeano: Brmaman
Muxajnosuh), [IpaBuu ¢axynrer Yuusep3utera y [IpHUIITHHN ca IPUBPEMEHHM
cemumireM y KocoBckoj Murposuim, Kococka Mutposuna, 2012, ctp. 89; Unan
88. 3axona o n3bopy Haponuux nocnanuka-3UHIL, Cryorcoenu enacnux Penyonu-
xe Cpbuje 6p. 35/2000, 57/2003 - onnyka YCPC, 72/2003 - ap. 3akoH, 75/2003
- memp. ap. 3akona, 18/2004, 101/2005 - ap. 3akon, 85/2005 - ap. 3axon, 28/2011
- omyka YC, 36/2011 i 104/2009 - np. 3aKoH.

30 Bupgern, Mapko Crankosuh, ,,[Iprpoza mociaHHYKoOr MaHaaTa — TEOPHjCKH MOJIe-
JIM 1 Hallla yCTaBHA Mpakca“, HaB. 1eio, cTp. 89-90.

31 Tanacuje MapunkoBuh, ,,[lonutuka y rpanunama YeraBa — O Hauenmuma Tpesic-
TaBHUYKE JEMOKpaTHje y jypUCIIPYACHINjH YCTaBHOT cyaa‘, HaB. 1ej1o, cTp. 163.

32 Mapxko Crankosuh, ,,[Ipupona mocraHUYKOT MaHAaTa — TEOPH)CKU MOJIEIIH U Hallla
ycTaBHa Ipakca‘, HaB. 1eio, crp. 90, du. 42.
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3. Ykparko o napjlaMeHTapHUM UMYHHUTETUMA

JlBa cy ocHOBHa 00JIHMKa MapiaMeHTapHUX UMyHHTEeTa. To Cy
MMYHHUTET HEOITOBOPHOCTH (MaTeprjaTHO-TIPAaBHU UMYHUTET) U UMY-
HHUTET HEMOBPEAMBOCTH (TPOIECHO-TPaBHU UMyHHTET).>” MMyHHTET
HEOJIrOBOPHOCTH TPajHO HCKJbyUyje CBAaKy MpaBHY OATOBOPHOCT 3a
JieIa YUMEbCHA Y BPLICHY MOcHaHndke QyHKIHje* 1 ynopeaHompaBHO
M3a3MBa BUCOK CTEIEH CarlaCHOCTH, IMOMITO je HEMOCPEIHO Be3aH 3a
BpIIICEhE MOCTAHUYIKOT MaH/aTa M meropy 3amrtuty.” Kanma je o KoH-
KPETHHM aKTHMa ped, MOCTOjH BUCOKA CarlIaCHOCT J1a CE pajid O TOBOPY
MOCJIaHMKa Ha CeJHUIaMa MapJIaMEeHTa, ’berOBUM PaTHUM TEJIUMA, 110-
CTaBJbamy MOCIAHWYKHX MIHTakba U MHTEPIIeNAlNje, Tacamy. Y HEKUM
NpaBHUM CUCTEMHMa, Kao mrto ¢y Hemauka u Uranuja, oBaj BuI 00yX-
Bara M 3aIITHUTY pajia MOCIaHNKa y IapJaMeHTapHUM rpynama.’®

IMocnanuiy Ha Bera He MOpajy Ja ce Mo3uBajy,’”) arcosyTHOT
j€ KapakTepa, IIITO 3HAYX Ja je BPEMEHCKH HEOTpPaHUYCH, jep Tpaje |
HAKOH MpecTaHKa MaHaaTa 1 00yXxBaTa CBE aKTe MOCIAHUKa Y BPIICHY
¢dyukimje.*® bBe3 meroBor ancoayTHOT BPEMEHCKOT J€jCTBa, OBaj WH-
CTUTYT OWO OM MOTIYHO OOECMUIILUBECH jep MapiaMeHTapIuMa He Ou
Omta rapaHTOBaHa MOTITyHA CJI000/a pacmlpaBe, lBUXOB pax He Ou Owo
,»TIOKPHBEH* UMYHUTETOM OJIrOBOpHOCTH, Beh Ou To Omito camo oyia-
rame oaropopuoctr.’? KoMmapaTuBHO TIIEaHO, y TOjeANHIM 3eMJba-

33 Jlapxo Cumoruh, Bmaman IlerpoB, Vemasno npaso, KpnMuHaIHCTHIKO-TIONH-
nujcka akanemuja, beorpan, 2014, ctp. 210.

34 Bmapan II. Ilerpos, Urop P. Bykosuh, ,,IMyHUTET HEOATOBOPHOCTH MOCIAHH-
Ka-yCTaBHOIIPABHM M KPUBUYHOMNpPaBHU nornexn’, Cpncka nonumuuka mucao, Vu-
CTHUTYT 3a MOJUTHYKE cTynuje, beorpan, 6p. 2/2015, ctp. 278.

35 European Commission for Democracy through Law, Report on the scope and lift-
ing on parliamentary immunities, Council of Europe, Strasbourg, ctp. 4.

36 Pierre Avril, Jean Gicquel. Jean-Eric Gicquel, Droit parlementaire, LGDJ, Paris
(Issy-les-Moulineaux), 2014, ctp. 54; Sasa Segvié, Mia Basi¢, ,,Parlamenta-
rni imunitet-teorija, pravna regulativa i praksa u suvremenim demokratskim
drzavama*, Zbornik radova Pravnog fakulteta u Splitu, Pravni fakultet u Splitu,
Split, br. 3/2012, crp. 488.

37 Hapkxo Cumoswuh, Bianau [letpos, Yemasno npaso, Hag. neno, ctp. 210.

38 Pierre Avril, Jean Gicquel. Jean-Eric Gicquel, Droit parlementaire, HaB. neno, cTp.
54: European Commission for Democracy through Law (Venice Commission), Re-
port on the scope and lifting on parliamentary immunities, HaB. e1no, ctp. 4. bojan
Bojanuh, /lapnamenm y ycmasnom paszeojy Cpbuje, TOKTOpCKa AUCepTaLnja, YHU-
Bep3utet y [IpumTnHn ca npuBpemennM cexumuteM y KocoBckoj Murtposwui,
Kocoscka Mutposmuua, 2016, ctp. 60.

39 bBojau bojauuh, [Tapramenm y ycmasnom pazseojy Cpbuje, NOKTOpCKa AUCepTalyja,
Yausep3uret y lpumtuau ca npuBpeMeHnM ceaumreM y KocoBckoj Murposu-
1, Kococka Mutposuua, 2016, ctp. 60.
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Ma ce BpIIH HBEerOBO OTpaHUYaBame, a UMajyhul y BUIy BPCTY, TEXKUHY
JICIIMKTA WA OKOJIHOCTH O KojuMa je yunibeH.*” Tako, Ha npumep, y
Hewmaukoj ce mpensuha 1a ce He 0IHOCH Ha KPUBUYHO JIEJIO YBpEe WIIN
kiesere.*!

VimyHHTEeT HENOBpEAWBOCTH, Hajmupe oapeheno, crpeuana
NPUTBapambe WK JIMIICHE CI000/e, Ka0 U KPHBUYHO TOHBCHE MMoCia-
HUKa (y TOKY Tpajama MaHzaTa) 0e3 oJo0pema mapiiaMeHTa U MOKPH-
Ba KETOBY BaHMapiaMeHTapHY jaenatHoct.*? TIpouecHor je kapakrepa,
Te Jeyje y pelaTHBHOM CMUCIY HpeacTaBibajyhu mpuBpemMeHy mpo-
LIECHY CMETHY Jla Ce IpeMa IOCIaHUKY ITOKPeHEe ITOCTYyIaK WX TIpe-
ay3me Mmepa mputBopa.*) Hbume ce moceOHO MTHTH JTHYHA CI000a
MOCJTaHKKa, MOLITO HAYeNo IOZeNe BIACTH HAJAXe Jla CTaTyC Mmocia-
HUKa Oyze moceOHo 3amTuher. Y CynmpoTHOM, Kaja Ou akTuMa JIPyTHX
(hyHKIIMja ApKaBHE BIACTH OWIIa YIPOXKEHA JIMYHA CI000/a MOCIaHuKa
Taja Ou OMIIO YIpOKEHO U HECMETaHO 00aBJbarke MOCIaHUYKE (DYHK-
uje.*¥ Ho, MMyHUTET HEMOBPEIMBOCTH M3a3uBa OfipeljeHe HeT0yMH-
e, YKJby4yjyhu U muTame BheroBe NpaBHO-eTUYKE ONpaBaaHoCTH.* Y
CKJIJTy Ca TUM, YIIOPETHOIIPABHO ITIEaHO, MOCToje Behe pasiiiKe y mbe-
TOBOM peryiucamy,*® Hero kaja je ped 0 UMyHUTETY HEOrOBOPHOCTH.
Cwmarpa ce 1 12 Huje ToTpebaH y 3eMibaMa ca JIEMOKPATCKOM HOJIUTHY-
KOM KYJTYpPOM, IJIe C€ UMYHHTET HETIOBPEIMBOCTH CBE BHIIIE OTPaHHYa-
Ba. Ca 1pyre cTpaHe, TaKBO IIOCTYTAkhe HE JIeNTyje IIPUXBATIEUBO Y T3B.
HOBHUM JleMOKpaTujama.*”

40 Buneru Buwe: Brnanan Ilerpos, [lapramenmapro npaeo, Has. aeno, crp. 87.

41 Mapujana Ilajsanuuh, [Tapramenmapno npaso, ®ounanuja Koupanx Anenayep,
Bbeorpan, 2008, ctp. 64.

42 'V Opaniyckoj, Ha pUMep, YCTaBHOM peBH3UjoM o7 1995, uMyHHTET HemoBpe-
JMBOCTH je 3Ha4ajHO orpanmdeH, Brmaman Ilerpos, ,,“Cmydaj Tomuh” mpewncrn-
TUBAE MOCITAHNYKOT UMYHUTETa HemoBpeauBocT™, Cpncka norumuyka mucao,
WuerutyT 3a monutHike cryauje, beorpax, 6p. 2/2014, crp. 220.

43 Upena [ejuh, Ilapramenmapno npaso, IlpaBuu paxyarer YHUBEP3UTETA y HHUIILY,
Lenrap 3a nyonukanuje, Huur, 2011, ctp. 262.

44  Mupjana Ilajsanuunh, [Tapramenmapno npaso, HaB. neso, cTp. 64.

45 Bnapan Ilerpos, ,,HajHoBuju m3Benraj Benenujancke KoMucHje O apiIaMeHTap-
HUM MMYHHTETHMa — Ka CaBPEMEHOM Mojiesly UMyHurtera?”, y 300pHuKyY: 360p-
HUK padosa ca Hayunoe ckyna ca mehynapoonum yuewhem Ilpaso u opywmeena
cmeaprocm (npupenuo: Ilerap Cranojesuh), IIpaBan dakynrer YHuBep3uteTa
y Ilpummtunu ca npuBpemennuM ceaumteM y Kocosckoj Mutposuny, , Kocoscka
Murposuna, 2014, ctp. 177-178.

46 European Commission for Democracy through Law (Venice Commission), Report
on the scope and lifting on parliamentary immunities, HaB. 1emno, ctp. 18-19.

47 apxo Cumosuh, Brnanan I[letpoB, Yemaeno npaso, HaB. nemno, ctp. 212; European
Commission for Democracy through Law (Venice Commission), Report on the
scope and lifting on parliamentary immunities, HaB. 1eno, ctp. 6—7; Sasa Segvic,
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I'eHepaliHO II€aHo, MMOCTOje CXBaTama J1a Ce UMYHHTETHMA
MOTO/Iyje mapiaMeHTapuuMa y oJHocy Ha japyre rpahane. Ho, mopen
TOra, y TEOPHjHU Ce 3aCTyIa CTaB Jia Cy MapiaMeHTaPHU UMYHUTETH He-
OIXO/IHO CPENCTBO 3aIITHTE MOCIAHNKA U TIApJIaMEHTa U J]a OHU He O1
Tpebaso na Oyay TyMaueHH Kao NMPHBHIIETH]a KOja MPOTUBPEUH TPHH-
uny jeaHakoctu rpahana.’® ¥V Besu ca TuMm, Tpebano Ou 1a ce uma
Ha yMy Jla ca CTAaHOBHIITA YCTABHOT TIpaBa y OBOM CJIy4ajy HEe cMe Jia
Ce u3je[Ha4YM MpaBHU MONoKaj rpahjannHa U nociaHuka. [locnanuium
CY HOCHOIIU jaBHE (PyHKIIHje, MPEICTABHUIIM HAPOJIa, OJJHOCHO HaIlUje,
cyBepeHa®” u Hanase ce 1oj CBakakBUM NPUTHCLMMA, 3 HMYHHTCTH HM
OMoryhaBa]y Jla ¥ YIIPKOC BUMa CJI000/THO BPIIIE CBOjY (1)}/HKHI/I_]y 9 Ha
Ta] Ha4YMH NapiaMeHTapiuMa ce omoryhasa ,,IyleBHH MHDP®, KOJU UM
je HeomxomaH TOkoM Manaata.’ IlapaaMeHTapHH MUMYHHUTETH, JaKie,
HHCY YCMEPEHH Ka YCIOCTaBJbakby MO3UTHBHE AMCKPUMHHAIIUjE Ha-
POIHHX TOCIAHUKA Y OJHOCY Ha Jpyre rpalhaHe, Kako ce TO, MOHEKa,
MOTPEIIHO CXBaTa, Beh ce kuMa ITUTHU IICHTPAIHA HHCTUTYIIH]ja TIPE/-
CTaBHHYKOT CHCTeMa, mapiameHT.’” CBakako, yBeK OM Basbajio BOIUTH
padyHa na ce 00e30enu paBHOTEk)a n3Mel)y HIBOa 3aIITHTE MOCIaHUKA
U cripeyaBama Moryhe 3moynorpede oBux HHCTHTYTA.

4. ITapiamMeHTapHU UMYHHUTETH IIpeMa YCTaBy
Peny6nuxe Cp6uje on 2006. rogune

Kana je o mozutuBHOM mipaBy CpOuje ped, MOCIaHHKy ce ra-
paHTyjy o0e BpcTe MIMyHHTETa M OH UX Y)KHBa O] 1aHa TIOTBphUBamba,
ma 10 JaHa IpecTaHKa MaHJara. YCTaBOM Ce rapaHTyje MaTepujaiHu
HWMYHHUTET TIOCJIaHuKa, Te ce mpeaBuha 1a oH He MoKe J1a Oyze mo3BaH

Mia Basi¢, ,,Parlamentarni imunitet — teorija, pravna regulativa i praksa u suvre-
menim demokratskim drzavama®, HaB. gemno, ctp. 509.

48 Pierre Avril, Jean Gicquel. Jean-Eric Gicquel, Droit parlementaire, HaB. nemno, cTp.
54.

49 Japxo Cumouh, Bnanau [letpos, Yemasno npaso, aas. neno, ctp. 211.
50 MHcro, cTp. 211-212.

51 Marc Van der Hulst, The Parliamentary mandate, A global comparative study,
Inter-Parliamentary Union, Geneva, 2000, ctp. 63.

52 European Commission for Democracy through Law (Venice Commission), Report
on the scope and lifting on parliamentary immunities, HaB. 110, cTp. 8.

53 Sasa Segvi¢, Mia Bagi¢, ,,Parlamentarni imunitet — teorija, pravna regulativa
i praksa u suvremenim demokratskim drzavama®, HaB. meno, ctp. 506-507;
European Commission for Democracy through Law (Venice Commission), Report
on the scope and lifting on parliamentary immunities, HaB. 1emno, cTp. 8.
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Ha KPHBHYHY M JPYTY OATOBOPHOCT 33 M3PAXKCHO MHIIBCHC HIH
IIIACakbE Y BPIICHY CBO]e nocnannyke ynkiuje.’ Jlakie, UMyHHTET
HEOJrOBOPHOCTHU je Hajmupe Moryhe mocraBibeH, Tako ja oOyxBara
KpPHUBUYHY, TpaljaHCKy, yIpaBHY, MPEKPIIAjHy U JUCIHHUIUIMHCKY OIr0-
BOpPHOCT.?> OBaKBO pEIICHE je carlaCHO peliekhhMa Koja IOCToje Y
YIOPEHOM IpaBy U oMoryhasa arcoiayTHY 3aIITUTY HOCIAHHUKY TPH-
JIMKOM 00aBJbamba mherose QyHkimje. Mehytum, nocroju nuiema, J1a iu
W ,,Ipyra OJrOBOPHOCT' 3HAYH J]a OBa] UMYHUTET 00yXBaTa U 3allITUTY
MOCIaHNUKa OJT AUCIUILTMHCKE OJITOBOPHOCTH Y OKBHPY TapiamenTa?’®

YuHN HaM ce Ja je TakBa HEAOyMHLA ,,IPUBUIHA, TIOLITO
j€ jacHo 1a je MOCJIaHUK OJIrOBOPaH IMCLUMIUIMHCKH Yy OKBUPY Iapia-
MEHTa, U TO U3 JBa pasiora. [IpBo, oBakBa OATOBOPHOCT NMPOU3JIA3U U3
caMMX IIpaBuJiIa MapaMeHTapu3Ma, IpeMa KojuMa napJiaMeHT MOe Ja
n3pHYe NOCIaHUIMMa CaHKIH]je, YKOJIMKO OHH TOBPEAE OCHOBHA Ipa-
BUJIA TIAPJaMEHTapHOT peaa U aucuuiuinge.”” JIpyro, periema u3 yno-
peaHor mpasa noTBpl)yjy 0OBaKBO CTaHOBHINTE,’® jep CBH MOCIOBHHIH
MIPONHKCY]jy TpaBUia O MpaBUMa M IyKHOCTHMa MOCIAHUKA, Yuje He-
OpHIPKaBaEkbe MOXKe a Oy/Ie OCHOB 3a JUCIUILTHHCKO KaXKibaBambe.>)

VY Be3u ca NMpeTxoiHuM, ,,u3Mel)y KpHBUYHE W JTUCIUTUINH-
CKE OJIFOBOPHOCTH ITOCIIAHUKA TIOCTOjU Be3a, ONITO N3BECHA KPUBUYHA
Jiera mapiaaMeHTaparna (HIp. yBpeaa WId KJIeBeTa) y TOTIeAy KOjuX OHH
Y)KUBAjy UMYHUTET MOTY, HE3aBUCHO OJ TOra, OUTH OCHOB 32 HHXO-
BO JMCIUIIIMHCKO KaXkmhaBame.®” V cKitamy ca THM, Kao U ca TeHIEH-
[MjaMa y YIIOpeIHOM TIpaBy, JAeNyje UCIPABHO CTaB Na je ,,JIPIINKOM
YCTaBHOIPABHOT PpeETyJHcakha WMYHUTETa HEOATOBOPHOCTH Tpedalo
MTOBECTH padyHa o cJ1a00j mapiIaMeHTapHO] KyJITypH, Kao U CKIIOHOCTH
HapogHuX Tociiannka y Cpbuju ma 310ymoTpede cmobomy roBopa Ha
CKYIIITHHCKHM CEJIHUIIAMa, ¥ CTOra NpeBUeTH oapehena caapxuH-
CKa OTpaHHYEh-a MMYHHUTETA HEOATOBOPHOCTH %)

Kana je ped o MMyHHTETy HENMOBPEIUBOCTH, YCTaBOM ce
npeauha a HAPOTHH TOCIAHUK KOjU C€ M03BAa0 HA MMYHHUTET HE

54 Yn. 103. Ycraa Penyonuke Cpouje.

55 Bmnapnau [lerpos, Ilapramenmapno npaso, HaB. aeno, ctp. 93-94.
56 MWpena [lejuh, Ilapramenmapro npaso, HaB. neno, ctp. 262.

57 HUcro, cTp. 262-263.

58 Bunapnawn Ilerpos, Ilapramenmapno npaso, Has. neino, ctp. 93.

59  Muonpar Josuunh, Jemoxpamuja u oocosopnocm, Oo206opHocm Hocuraya jas-
nux ¢yuryuja, JI1,,Cyx6enu rmacauk™, [IpaBuu ¢axynrer Yausepsutera y beo-
rpaxy, beorpazn, 2006, ctp. 263.

60 MHcro.

61 Bnanaun [letpos, Ilapramenmapno npago, HaB. aeno, cTp. 94.
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MOXKE 6I/ITI/I IIPUTBOPEH, HUTHU C€ NPOTHUB HETa MOXEC BOAUTH KPpUBUY-
HU WJIM JIPYTH TOCTYNaK y KoMe ce Moke n3pehn ka3na 3arBopa, 0e3
onobpema Hapoxne ckymmrrae. HaponHu mociiaHuK Koju je 3aTreueH
y M3BpIICHY KPUBUIHOT JIejia 3a KOje je TpoIucana Ka3Ha 3aTBopa y
Tpajamy Ty>KeM O ITeT TOIWHA MOXe OWTH MPUTBOPEH 0e3 omoopema
Haponse ckymnmtrHe. Y KpUBUYHOM HIIH JIPYTOM TIOCTYTIKY Y KOME je
YCIIOCTaBJbEH UMYHHUTET, HE TEKYy POKOBH IPOIHMCAHH 3a Taj TIOCTYTIAK.
Heno3uBame nmocnaHnka Ha IMyHHUTET HE UCKJbydyje paBo Hapoane
CKYIIIITHHE J1a ycrmocTaBu uMyHUTET.*? TI0BOJIOM HMYyHHTETA HETTOBpE-
JIMBOCTH y TIPAaKCU Cy c€ MMOCTaBWIA J(Ba nuTama. [IpBo, na i umy-
HUTET HEMOBPEANBOCTH IITHTH TOCIAHUKA PACIyIITEHE CKYMIITHHE?
Jpyro, 1a 11 IMyHHUTET IITHTH MOCIAHNUKA O] CBAKOT JIMIIEHa cI000/1e
WU caMo O] IpUTBapama?

Ha nmpBo nurame ce MOXke JaTu MOTBPJAAH OITrOBOD, jep CBE
0 KOHCTUTYHCama HOBE CKYIIUTHHE, CTapa CKYMNIUTHHA IOCTOjH.
Pememwa YcraBa u 3akona o Haponnoj ckynmtuar® 1oBOJbHA Cy 32
3aKJbydak Jia pacmnymTame CKyNIITHHE HE MogpasyMeBa ayTOMaTCKU
IpecTaHak MaHJara HapOJHHUX MOCIaHWKA, CAMHUM THUM, HH 3aIITHTE
KOjy OHHU yxHBajy. HeBaxxHO je 3a MpHMEHY MpaBuiia O MOCIaHHYKOM
WMYHUTETY TO JIa JIM PacHylITeHa CKYIIITHHA ¢QEKTUBHO paju WIIN
He. Jlokiie roa nuue yKuBa cTaTyc HapOJHOT IIOCJIaHMKA, Hbera ITUTH
U NIOCITaHUYKY UMyHHUTET. [IoBOIOM TOTra, CBaKy CyMIby OTK/Iama YcTaB
y wiany 101. ctaBy 6. y Kojem cTOju 1a ,,IOTBphBameM MaHaTa JIBe
TpehrHe HAapOOHMX MOCIAHMKA IIPEecTaje MaHJaT MPETXOAHOT Ca3MBa
Haponne ckynitune®. Jlakie, UMyHUTET IITUTH HAPOJHOT OCIaHHUKA
pacnymTeHe CKyIIITHHE CBE JIOK OHA HE MPECTaHe Jja MOCTOjU KOHCTH-
TYHCambEeM HOBOT' CKYIIITHHCKOT ca3usa.®

CII0eHH]jH je OATOBOP Ha JIPYyro MHUTame. YCTaBOM Ce Mpejl-
Bulja /1a MOCTaHKMK KOjH C€ M03Ba0 HA UMYHUTET HE MOXKE OUTH MPHUT-
BOPEH, Kao U J1a JIMILE 32 KOje MOCTOjH OCHOBaHA CyMHba J1a j€ YUUHHIIO
KPHBUYHO JICJIO MOXKE OMTH MPUTBOPEHO CaMO Ha OCHOBY OJIJTYKE Cy/a.
Ycras onpelyje u na nuie nuiieHo ciaodoze 6e3 omTyke cyna Mmopa 0e3
oJularama, a HajKacHUje y POKy on 48 dacoBa, OUTH MPEIaTo HaJJICK-
HOM Cyay, Y IPOTHBHOM C€ IyIITa Ha co00my.*> Je3ndko Tymaueme
Hac JIOBOJIM JIO TOTa Ja j€ jJaCHO Jia MOCJIaHUK MOXKe J1a Oyne 3ajpikaH

62 Yn. 103. YcraBa Penyonuke Cpouje.
63 U 52. 3axona o Haponuoj ckynmruan-3HC.

64 Bnanan Iletpos, ,,“Ciyuaj Tomuh* npencnutiuBame MoCIaHUIKOT UMYHHUTETA He-
MOBPEMBOCTHU, HAB. JIeN0, CTp. 222.

65 . 29. u 30. YcraBa Penyonuke Cpbuje.
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10 48 caTh Ha OCHOBY OJUTYKE HaJIC)KHOT TOJIMIU]CKOT OpraHa WIn
Ha/IISKHOT jaBHOT TYXHoI(a. %

HuspHO TyMaueme oBle HUje o moMohw, jep TBpAma 1a 0Baj
WMYHHUTET LITUTH NOCIaHUKA OJ] CBAKOT JIMIICHA cI000/Ie HEMa CBOje
YIOPHIITE HU Y TEOPHjU HU Y YIOPEIHOM IIPaBy, IJie HE MMOCTOjU HU
ommTa JeUHUINja UMYHUTETa HETIOBPEIUBOCTH, KOjU HHjE OIIITEe-
npuxBahen nHCTHTYT. be3 onmrer Mozena y yrnopeaHoM Mpasy, OIIITa
neduHUINja Y TEOPHUjH je OJ Malle IpakKTUYHe BpemaHocTH. Of \me ce
MOJKe TIOhH, Tl caMo y3 CBECT O OpOjHIM H3y3elMa KOjU CACBHM 3a-
Marsbyjy, fa 4ak u JJOBOJIC Y MMUTake OCHOBHO MpaBmI0.®”

Kana ce pagy 0 UMyHHTETY HEOITOBOPHOCTH, JIeIyje HaM Ja
CBaKa 3eMJba OUpa pellieha y CKIaay ca CBOjOM TPAJMIIUJOM H IOTpe-
6ama. Ctora, norpebHo je mponahu u oaroBapajyhe perieme 3a Hamry
3eMJby. Y BE3H ca THM, MOXKE CE€ ONPaBJaHO MOCTABUTH IUTAKE /1A JIN
je ycraBHa ofpenda KojoM ce MOCIaHUK ITUTH CaMo O] IPUTBapama, a
HE U OJ1 33/Ip)KaBama, oaroapajyha? Cmarpamo Ja OM NpOLIECHU UMY-
nuteT y CpOuju Tpebano 1a WTUTH NOCIaHUKa Of] yTullaja Omilo Koje
oz ocraiie 1Be (QyHKIMje IpyKaBHE BIACTH, @ HAPOUUTO OJ] U3BPIIHE. Y
CYNPOTHOM, JIOJIA3UMO Y OIAaCHOCT Ja Ce IMOCIaHUK IITHTH OJ] IIPUTBA-
pama, aly J1a 0CTaje MPaBHO He3alTHheH 071 HeOMpaBIaHOT y3HEMHUpa-
Bamba 3aJp)KaBameM y Tpajamy on 48 catn. Munubema cMO J1a Ha Taj
HauWH I0JI0Ka] TTOCIaHNKa He OH ,,lipeTepaHo ojadao‘’. 3ampaso, ,,Ma-
UM M3MeHaMa OMcMo oMOryhmin Aa MoCIaHuK IOTIYHO HECMETaHO
ob6aBJpa cBOjy QyHKIH]y. HapaBHO, Tpebaao Ou u ga OymeMo CBECHH Ja
he ce MmemaTn 1 HOpME 0 UMYHUTETHMA, a Y CKJIaIy ca pa3BojeM JIeMO-
KpAaTCKe IOJIMTHYKE KYIType.

5. 3akIpyqax

Kana je peu o ompendu kojom ce perynuile mnapiaMeHTapHH
MaHzat, a uMajyhu y Buay npeasul)eHy HaJUICKHOCT YCTaBHOT Cyna
CpOwuje npaBHO je Hemoryhe J1a ce mpuMeHH JOKTPHUHA HEYCTaBHUX YC-
TaBHUX ofpenou (unconstitutional constitutional norms) Koja mounsa
Ha TOCTaBIHM O MOCTOjarkby HEIPOMELMBUX YCTAaBHUX Haveaa U Opes-
6u.®® V Hamioj Teopuju ce mpeasarana npuMeHa 10aTHE METOIE KOM-

66 Jlapxo Cumouh, Branan Iletpos, Yemasno npaso, HaB. neno, ctp. 214.
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Ha UMYHHTETa HEMOBPEAMBOCTH MOIVIa Jia ujae y Asa mpasua. [Ipswu,
KpO3 J1aJb€ HErOBO CyXKaBambe Yy CKIALy ca CaBPeMEHHMM TEHJICHIUja-
Ma y yropeaHoM mpasy. Jpyru, koju OM 3HaYHO MPOLIMPHBAKHE 00MMa
3aIlITHTE TaKO J1a C€ UMYHUTET OJHOCH Ha CBAKO JIMIIEHE CI000/€, a He
camo Ha ipuTBop. O6a mpaBua penedpuHUCaBa UMYHUTETA MeljycOOHO
ce He UCKJbYuy]y.’”

Jlureparypa

Bojanuh bojan, [lapramenm y ycmasnom pazeojy Cpbuje, TOKTOpCKa AUCEP-
Tanuja, YHuBep3ureT y [IpumruHu ca npuBpeMeHnM cenumteM y KocoBckoj
Mutposunu, Kocoscka Murposuna, 2016.

Bophesuh Cphan, ,,Cprcku ycTaB Ha MpoOHOM KaMeHY', [JacHuk npasa,
IIpaBuu dakynrer Yuusepsurera y Kparyjesiy, Kparyjesar, op. 3/2011, ctp.
42-53.

Bypuh Bragmvup, ,,/Iuneme cmobogror ManaaTa: n3mel)y Bosbe Hapoaa 1 Ba-
cTH cTpanaka‘, Hosa cpncka norumuuka mucao, 6p. 1-2/2012, ctp. 179-205.

Bypuh Bnamumup, ,,YeraBHOCYACKa KOHTpOJda yCTaBHUX IpomeHa™, Cmpa-
Hu npaenu xcueom, IHCTUTYT 3a ymopenHo npaso, beorpan, 6p. 1/2015, ctp.
85-106.

JoBanosuh Munas, ,,Munuseme Benerujancke komucuje o YcraBy CpoOuje
— Ciryyaj cnoboxnu Maunar®, loduwreax @akyaimema notumuyKux HayKa y
beoepady, @axynretr mOTUTHIKNX Hayka, beorpam, 6p. 1/2007, cTp. 242-255.

JoBumunh Muonpar, /lemokpamuja u odeoéoprocm, Odzoeopnocm Hocuraya
Jasuux ¢ynxyuja, JI1 ,,Ciry:xO6enu miacHuk™, [IpaBHu paxynter YHHUBEp3UTETA
y beorpany, beorpan, 2006.

Masnojnosuh Cago, ,,IIpaBHa npupojaa napiaMeHTapHOT MaHaara y PemyGiu-
uu Cpouju”, Ilpasna pujeu, Ynpyxeme npaBauka Penyomuke Cprcke, bama
Jlyka, 6p. 31/2012, ctp. 381-399.

Mapuukosuh Tanacuje, ,,[loaurrka y rpanuinama Yerasa — O HauemMma mpe-
CTaBHHMYKE JIEMOKpATHje Yy JYPHUCIPYIACHIUJU YCTaBHOT Cyma“, y 300pHHKY:
360opruk paodosa Ilpaenoe ¢paxynmema y Huwy u [lpasnoe ¢axynmema y
Kpaezyjesyy, Temamcxu 6poj ,, Yemas Penyonuke Cpouje — nem coouna nocie
(mpupemmo: 3opan Mcannosuh), [Ipasan dakynrer y Humry, Humm, 2011, cTp.
161-184.

Mapkosuh bBophe, Croboonu manoam y Penyoruyu Cpouju-npasna u ¢ax-
muuka oepanuyersa, mactep paj, [IpaBuu dakynrer Yuusepsurera y beorpa-
ny, beorpan, 2013.

77 Bnapnan [letpos, ,,“Ciydaj Tomuh* npencnuTuBame MocIaHIIKOT IMYHUTETA He-
MOBPEIUBOCTH , HAB. JIEJI0, CTp. 225-226.

244



Munomt Cranuh —  YCTAB PEITYBJIMKE CPBUIJE O] 2006. TOJJUHE ...

Mapkosuh Partko, ,,Ycras Penyonuke Cpouje uz 2006 — KpUTHUKH OIS,
Ananu Ilpasnoe @axynmema y beoepady, llpaBHu GakynTeT YHUBEP3UTETA Y
Beorpany, beorpan, 6p. 2/2006, ctp. 5-46.

[TaBjanunh Mapujana, [lapramenmaprno npaso, @ongannja Konpang Anenay-
ep, beorpan, 2008.

[ejuh Upena, Ilapramenmapro npaso, llpaBHu (akynreT YHUBEp3UTETa Y
Humy, Lenrap 3a myonukarmmje, Hum, 2011.

[erpoB Bnanan I1., Byxosuh Urop P., ,,IMyHHTET HEOATOBOPHOCTH MOCTAHU-
Ka-yCTaBHOIIPABHH M KPUBUYHOIIPABHU nonien™, Cpncka noaumuuka mucao,
WucTuTyT 32 monuTHuKe cTyauje, beorpan, Op. 2/2015, ctp. 275-294.

[lerpoB Bnanan, ,,HajHoBHju u3Bemitaj Benenujancke koMmucuje o mapiaMeH-
TapHUM MMYHUTETHMA — Ka CaBPEMEHOM MOjely UMyHHTeTa?, y 300pHUKY:
36opuux padosa ca nayunoz ckyna ca mehynapoonum yueuwthem , Ilpaso u
opywmeena cmeaprocm‘* (npupenuno: Ilerap CranojeBuh), [lpaBHu akysn-
TeT YHuBep3uteTa y Ilpumruau ca mpuBpeMeHHM ceauimnreM y Kocockoj
Murtposuny, , KocoBcka Murposuna, 2014, ctp. 177-189.

[erpoB Buanaw, ,,3aK0oH 0 M3MeHaMa U I0MyHaMa 3aKoHa O U300py HAPOJHUX
nmocnanuka ox 2011. — ga 11 je mociaHNYKA MaHAAaT KOHAYHO cloOoman?, y
300pHUKY: H360pu y domahem u cmparom npagy (npupenmnu: O. Hukonuh, B.
Bypuh), UacturyT 3a ynopenso npaso, beorpan, 2012, ctp. 94-106.

Ilerpos Bnanan, ,,Oqnyka YeraBHOr cyna o HeycTaBHOCTH wil. 43. u 47. 3ako-
Ha O JIOKAJTHIM W300pHMa: IPHIIOT paclpaBd O MPUPOAN MaHIaTa HAPOTHOT
MPeACTaBHUKA®, Y 300pHUKY: Mehynapoona nayuna xonpepenyuja ,, [lpasnu
cucmem u opywmeena kpuza‘ (npupenno: 3opan Vcawumosuh), [IpaBuu ¢a-
KyJTeT YHuBep3utera y [Ipumrunn ca npuBpemeHuM ceauireM y KocoBcekoj
MuTtposuuu, KocoBcka Mutposuua, 2011, ctp. 81-93.

[letpor Bnanan, [lapramenmapno npaso, llpaBuu dakyarer YHUBEpP3UTETA Y
Beorpany, beorpaz, 2010.

[etpor Bnaxas, ,,“Ciydaj Tomuh* npencrnuTrBame MOCIaHIYKOT UMYHHTETA
HenoBpeauBocTu®, Cpncka norumuuka mucao, IHCTUTYT 3a TOJUTHYKE CTY-
nuje, beorpan, 6p. 2/2014, ctp. 219-229.

[ponmanosuh Jumurpuje, Hvnepamusru u c1o000HU MAHOAM YIAHOBA NPeO-
cmasnuuxkux mujena, Cejernoct, CapajeBo, 1979.

Cumosuh Jlapko, [Terpos Bianan, Yemasno npaso, KppuMuHamicTHUKO-110I11-
1yjcka akagemuja, beorpan, 2014.

Cranuh Mwuto, ,,VTuiiaj Gpakiujcke TUCHUIUITMHE U KOXE3Hje Ha CI000aaH
nocinaHuyku Manpar®, Cpncka nomumuuka mucao, IHCTUTYT 3a MOJMTHYKE
crynuje, beorpan, op. 2/2014, ctp. 369-383.

CrankoBuh Mapxo, ,,IIpupoma mocaaHnYKOr MaHgaTta — TEOPHjCKH MOJIEIH
U Hallla YCTaBHA Mpakca’, y 300pHUKY: 300pHUK padoea uHMepKameoapcKoe
CacmamnKka HACMAasHUKA U CapaonuKa Ha npeomemy Ycmasno npaeo, (Ipupe-

245



CPIICKA ITOJIMTUYKA MHUCAO INTOCEBHO U3JABE

nuo: Brnagan Muxajnosuh), [IpaBau dakynrer Yauepaurera y [Ipuiurunu ca
npuBpemMeHuM ceauinteM y Kocockoj Murposunn, Kocoscka Mutposuiia,
2012, ctp. 81-91.

Auvril Pierre, Gicquel Jean, Gicquel Jean-Eric, Droit parlementaire, Se edition,
LGDJ, Paris (Issy-les-Moulineaux), 2014.

European Commission for Democracy through Law, Drafi Opinion on the
Constitution of Serbia, Strasbourg, 2007, Internet, http://www.venice.coe.int/
webforms/documents/default.aspx?pdffile=CDL(2007)037-e, 11/02/2017.

European Commission for Democracy through Law, Joint Opinion on the
Draft Law on Altering and Amending the Law on Election of Members of Par-
liament of the Republic of Serbia, Council of Europe, Strasbourg, 2011.

European Commission for Democracy through Law, Report on the scope and
lifting on parliamentary immunities, Council of Europe, Strasbourg, 2014.

Omejec Jasna, ,,Kontrola ustavnosti ustavnih normi (ustavnih amandmana
i ustavnih zakona)“, Godisnjak Akademije pravnih znanosti Hrvatske, Aka-
demija pravnih znanosti Hrvatske, Zagreb, 6p. 1/2010, ctp. 1-28, Internet,
http://hrcak.srce.hr/file/101889, 14/02.2017.

Vukovi¢ Nenad, ,,Ustavne granice ,,partijskog mandata“, Nova srpska
politicka misao, posebno izdanje, Beograd, op. 2/2008, ctp. 109-117.

Stani¢ Milos, ,,Problem pravne prirode poslanickog mandata u Republici
Srbiji*, y 360pnnky: Reforma izbornog sistema u Srbiji (npupeano: Edin
Sarc¢evi¢), Fondacija Centar za javno pravo, Sarajevo, 2015, ctp. 259-283.

Segvi¢ Sasa, Basi¢ Mia, ,,Parlamentarni imunitet-teorija, pravna regulativa
i praksa u suvremenim demokratskim drzavama®, Zbornik radova Pravnog
fakulteta u Splitu, Pravni fakultet u Splitu, Split, 6p. 3/2012, ctp. 481-509.

Van der Hulst Marc, The Parliamentary mandate, A global comparative study,
Inter-Parliamentary Union, Geneva, 2000.

246



Munomt Cranuh —  YCTAB PEITYBJIMKE CPBUIJE O] 2006. TOJJUHE ...

Milos Stanic

CONSTITUTION OF THE REPUBLIC
OF SERBIA OF 2006 - THE PROBLEM
OF NATURE OF PARLIAMENTARY
MANDATE AND PARLIAMENTARY

IMMUNITY

Resume

The author presents the solutions of the Constitution of the Repub-
lic of Serbia regarding the nature of parliamentary mandate and the
parliamentary immunity, using normative and comparative legal
method. The aim of the paper is to analyse certain norms, which
are found to be inadequate and to propose appropriate amendments.
First of all, the author points out that Article 102(2) of the Constitu-
tion, which regulates the legal nature of the parliamentary mandate,
is not acceptable. This is especially true considering how this mat-
ter is regulated in the countries of the liberal-democratic constitu-
tionality. In all of them, it is stipulated by constitutions that parlia-
mentary mandate is free. Regarding parliamentary immunities, it
seems that there is a need for certain norms to be more precise and
there is a space to reconsider the possible restrictions of rules on
non-liability. In addition, there is a need to consider redefining the
notion of immunity according to the trends in the comparative law.

Key words: constitution of the Republic of Serbia of 2006, legal
status of deputy, parliamentary mandate, parliamentary immunities

*

OBaj paz je npumibeH 25. maja 2017. roaune a mpuxBaheH 3a MTaMITy Ha CACTaHKY
Penakije 14. jyma 2017. ronune.
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CBETOBHOCT AP)XXABE
Y YCTABY PEITYBJIMKE CPBUJE
N BEI'OBOJ ITPUMEHN

YIK 342.4(497.11)*2006:322.2

OpuruHaIHU HAYYHH pajl

Bnaguvup Mukuh
Yuusep3urer y beorpany

CaxeTax

Y pany ce aHanM3upa HAueI0 CBETOBHOCTH y YcTaBy PemyOmike
CpOuje, OMHOCHO HETOBa TMOMYCTAaBHA (3AKOHCKA) MaTepH]jasi3a-
nmja. Merpakyje ce y k0joj je Mepu mpaBHH OkBHp y Pemybmmim
CpOuju CTBOPHO OCHOBE 33 OCTBAPEHE CEKYTAPHOT KapakTepa ap-
JKaBE M HABOJIC CC IIPUMEPHU q)aKTI/I‘IKOF OACTyIama 0f OBOT BaKHOT
ycTaBHOT Hayena. CpeuImby METO HCTPAKABATA j€ TeorpadcKi
OrpaHMYEHH YTIOPEIHN YCTAaBHH METOJI, 3aCHOBAH Ha TEKCTYAIHO]
AHAJM3M YCTABHUX JOKYMEHATA jeTHOT Opoja eBPOIICKHX 3eMaba.
[uw pama cactoju ce y yTBphHBamy Ja JIM je HAYemno 01BOjCHOCTH
TIPKBE 011 Ip’KaBe, OIHOCHO KOHIIENT CeKyNapHe apskase, y Pemyo-
i CpOuj amcomyTHOT MITH PENATHBHOT KapakTepa M, YKOTHKO
jeé TaKo, y NCIIUTHBAKY KAKBOM j€ H3MEHOM HOPMATHBHOT OKBUpA
moryhe yMamuTH ja3 u3Meljy micaHor u CTBApHOT YcTaBa Ha TOM
mnany. AyTop 3akibyuyje a ce Beia Kopuct 1o ycraBHocT y Permy-
O CpOuju cactoju y onabupy jeXHOT Off [Ba aNTepHATHBHA
MeljycoOHO cympoTcTaBIbeHa paBiia TakBe H3MEHE, HETO Y OIpiKa-
BamYy CTama Koje HeMa MyHO TOAMPHAX Tayaka ca MOIUTHIKOM I
YCTaBHOM CTBApHOIINY.

KibyuHe peun: cBETOBHOCT, CeKyTapHa apykasa, YcraB Pemybmmke
Cpbuje, yropenHa mpaBHa aHAI3a
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1. YBonHa pazMarpama

VY nutamuma ogHoca u3Mel)y apikaBe W BEPCKUX OpraHu-
3anuja, nucarn YcraBa Pemyonuke Cpbuje (Yeras)! ompenenuo ce 3a
HaYeso0 OJIBOjEHOCTH Jp)KaBe M I[PKBE, OMHOCHO 3a HAYeI0 CBETOBHE
npkaBe. OBakaB MPUCTYIT TIOAPXKAH je (M KOHKPETU30BaH) opeadaMa
3akoHa O IPKBaMa M BEPCKHM 3ajeqHuIiaMa,” ycBojeHum 20. anmpuiia
2006. roguHe, BUIIE Of T10JIa TOIMHE TIPE TOHOIIekha YCTaBa.

YurameM oapenada oBa ABa MpaBHA MPOIKCA TOTOBO HEH3-
0eXHO ce J0J1a3u J10 3aKJbyuka aa y Pemyonum CpOuju penuruja Hema
IyHO JOIUpa Ca jaBHUM BIIACTHMa, OJHOCHO Ja j€ jaBHU MPOCTOp Y
BEJIMKO] MEPH U30JI0BaH O yTUIIaja OMIIO KOje LIPKBE WIIN JIPyTe BEPCKe
opraHusanyje, Kao 1 a HCTO BaXHu U vice versa. lnmak, TokoMm neceTo-
TOJUILLE MPUMEHE YCTaBa, HAMHOXWIIM Cy C€ IPUMEPH ,,y HajMarby
PYKy" cliOpHOT yTHIIaja oapel)eHnX npKaBa Ha IUIaHy MOJUTHYKHX, Ta
U ycTaBHUX nUTama. OHU cy AETY JaBHOCTH MOCITY>KHIIN J1a KOHCTATYyje
Kako, HaCyIpoT MOocTaBKaMa MPaBHOT OKBUPA, Y CTBAPHOM JKHUBOTY TO-
cToju pactyhu (MpOTHBIPAaBHN) YIUIMB LPKBE Y ApKaBHA TUTAba, YAME
ce IOBOJM y MUTame CeKylapHu Kapakrep Pemyonuke.

Jenan ox mpoOiema Ha MJIaHy MPaBHIIHE TPOIICHE OJJHOCA H3-
Mel)y BepCKuX opraHu3alnnja U ap’kaBe (2 THME U aHAJIM3€E TIOMTOBAmhA
YcTaBa) cacToju ce y HeOBOJFHO JOOPOM pasymeBamy KOHIICTITA CBE-
ToBHOCTH. Hamme, omHoc m3mehy aprkaBe u 1ipkaBa He Tpeba rmocMar-
partu Ha jeTHOMMMCEH3HOHANIAH HAuWH, MOCTABIbAHCM MMUTAkha HA Ha-
YWH KOjU Kao jeJIMHU JIOMYIITEH OJIrOBOP MPH3UBA KPATKO M OJICEYHO
n3jammaBame: oa au cy 'y CpOuju mpKkBe OBOjeHE OJ ApIKaBE Uiu
HUCY? YMECTO TOTa, HEOIXOIHO je MCIUTATH MCTaH4YaHHje eJIEMEHTe
OBOT' Of1HOCa, IMocebHO onpehuBamem mpocropa y kojem he 6utn mo-
ryhie ycrocTaBibeHa U HeroBaHa capajira uzmel)y Jp»KaBHUX U BEPCKHX
BJIACTH.

[IpBa nenuna paga noceehena je ucnuTHBakY HOPMATHBHOT
okBHUpa kojuM je y Penyomui CpOuju ypehen nosoxkaj nupkasa u Bep-
CKHUX 3aje/IHUIIA Y OJJHOCY Ha JpKaBy. ¥ HapeIHOM ey moOpojaHu cy
MPUMEpPH U3 CBAKOJIHEBHOT jaBHOT KHMBOTA KOjH CITy)KE Ka0 apryMEHT Jia
Ce Y OBOj 3eMJbH HAYEJIO CBETOBHOCTH de facto He noruryje. Tpehu geo
paja CiyH Ja ce yTBPIM Ja JIM je, HACYNPOT U3PUYUTHM YCTaBHHM
onpeadamMa, OJBOJEHOCT JprkaBe off pkBe y CpOuju umak camo pena-

1 Cwyorcbenu enacnux PC, 6p. 98/06.

2 3akoH 0 mpkBama M BepckuM 3ajenuunama — 3LIB3, Cuyorcoenu enacnux PC, Op.
36/06.
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TUBHOT Kapaktepa. Haj3az, y ueTBpTOoM aeiny, yrBphyje ce aa nocrojeha
HeycarameHocT u3Mel)y HOpMaTHBHOT M (PaKTUUKOT MOYKE Ha TPaBH-
JIaH Ha4YMH Ja OyJe KOpUroBaHa, OJJHOCHO YKJIOWEHa, N3MEeHaMa YcTaBa
W/WJIM 3aKOHA, CACBHM Y CKJIay ca nmoctojehum (MpuxBaTJbUBUM U pa-
LUIMPEHUM) YIIOPETHUM IIPpUMEpUMa.

2. AHanu3a MpaBHOT OKBUPA KOJUM Cy
y Penyonuuu Cpouju ypehenu ognocu
u3Mely 1pkaBa u apxaBe

Iurame ogHOCA M3Mehy TpKkBe U npkaBe ypeherno je y Ye-
TaBy Y HEKOJIMKO BaKHHX onpenada. [Ipe cBera, y wi. 11, ct. 1, HaBoam
ce, CaCBUM jeMHOCTaBHO: ,,Pemybnmuka CpOuja je cBeTOBHa IprkaBa‘.
Hapemaum ycraBHUM onperdaMa KOHCTaTyje ce Jia Cy IPKBE M BEpCKe
3ajemHuIIe ,,0MBOjeHe ox apykaBe” (wi. 11, cT. 2), OMHOCHO 1a HUjen-
Ha peuTHja He MOKe 11a Oyze yCImoCTaBJbeHa Kao ,,ApyKaBHA MM 00a-
Be3na® (wr. 11, ct. 3) (mocnenma onpenda paspaljeHa je Ha 3aKOHCKOM
HHUBOY oapeadom wi. 2, cT. 3 31IB3, y kojoj je HaBeneHo: ,,He mocToju
Ip>KaBHA penuruja).

Baxno je ucrahm na je wi. 11 YcraBa yBpumiTeH y rpymy
ofpenaba kojuma ce yTBphyjy mememna navena Yemasa.> Tlocmarpa-
HO TEKCTyaJlHO XPOHOJIOILIKH, OBOj Ofpendu mperxoae (mopen HeKHX
JPYTUX) ycTaBHE HOpME nocBeheHe muTamiMa Kao MITo Cy CyBEpEHOCT
(un. 2), BnagaBuHa npasa (4wi. 3) u nojena Baactu (Wi 4), a ciene joj
TOJIMKO Ba)KHA Hauesia Kao LITO Cy 3allITHTA HAIIMOHATHUX MambHHA (I
14) u paBHOMmpaBHOCT mojoBa (Wi. 16). Y3 TO, CHCTEMCKH pacropen
onpenada 0 CBETOBHOCTH JIP:KABE JIPYTavrjH je y OJHOCY Ha MPETXOIHO
Bakehu ycraBuu nokymeHT Cpouje (13 1990. rogune)?; y Baskehem Ye-
TaBy, OBO HAYEJIO j& HarIallICHH]e.

Un. 44 YeraBa HocH HacloB ,,L{pkBe u Bepcke 3ajennune’. CrT.
1 oBor unana (,,L{pkBe n Bepcke 3ajeqHuLIE Cy PAaBHOIIPABHE U O/IBOjCHE
o7l Ap>KaBe‘) MPelCTaBiba jJeHY O KJbYYHUX YCTaBHUX HOPMH 3a ycC-
MOCTaBJbakbe OHOCA U3Mel)y LIPKBE U ApiKaBe, OAHOCHO, IINTAE CBE-
TOBHOCTH JipkaBe. Y CT. 2 HarjallleHa je OpraHu3alioHa ayTOHOMHja

[IpBu neo Yerasa (wn. 1-17) Hocu HacnoB ,,Hauena Ycrasa“.

4 'V VcraBy Penyomuke Cpb6uje u3 1990. rommue (Cuyorcbenu enacuux, Op.
1/1990), onpenbe 0 OIBOjEHOCTH ,,BEPCKHUX 3ajeTHHLA’ O Ap’KaBe M HUXOBHM
MHCTUTYLIMOHAJHUM ciio0oama caipxkane cy y wi. 41. Y oBom cMuciy, Baxxehem
VYcraBy je cnuuHMjU HeKanammu YeraB Caesne PemyOmuke Jyrocnasuje u3 1992.
roauHe, y urjeM je wi. 18 ct. 1 HaBeaeno: ,,l{pkBa je oqBojeHa o apkase.
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LpKaBa ¥ BEPCKHX 3aje[HUIAa U NOTBpheHa HUXOBA jeIHAKOCT y Ipa-
suma.” HapasHo, y YcTaBy ¢y caapikaHe v ofpende o 3allITHTH OCHOB-
HUX IIpaBa U €1000/1a y 00acTu ¢iodoe BepoucnoBecTy. Tako, 1. 43
ypehyje cio0oy MUCIH, CAaBECTH U BEPOUCIIOBECTH, a Ha4Yeso 3a0paHe
JUCKpUMHHAIMjE U3 WI. 21, cT. 3 cagpu, Mope OCTaIuX KPUTEPHjy-
Ma, U MEPUJIO BEPOHMCIIOBECTH Ka0 jeJHO O HEIOINMYIITEeHHUX OCHOBA
3a Pa3JIMKOBame Jinla (OBO je MOTBPHEHO U y 3aKOHY O 3a0paHM JHC-
kpumuHarmje u3 2009. roaune).? [Tocpeany 3aTUTy MpUIaTHALTAIMA
CBUX pejiuruja YcraB rapanryje ompeaoom 4. 57, ¢t. 1, kojom jeMuu
CBAaKOM CTpPaHILy MPaBo Ha a3MJI, YKOJIHUKO CTPaxyje of poroHa, u3mehy
OCTAaJIoT, U 300T HmeroBe BepoucnoBecTH. Konauno, nmpema w@wi. 202, cT.
2 VYcraBa, Mepe OACTyIama O] JbYICKUX M MAmbHHCKUX MPaBa TOKOM
BaHPEIIHOT U PaTHOT CTama HE CMEjy Jia JIOBEIY JI0 Pa3iIMKOBamwa, inter
alia, Ha OCHOBY BEpOHCIIOBECTH.

3. KpuTuke npuMeHe ycTaBHOT Hauesla CBETOBHOCTH

¥ Penryonumn Cpouju, packopak u3melyy mucaHor u (paxTud-
KOT (’KMBOT') YCTaBa IOCTOjH I10 MHUTAakhy HEKOJIUKO BAKHUX YCTaBHUX
Hauena. Ty ce, m3mehy ocrasor, yopajajy e(peKTHBHO BPIICHE MPOKIa-
MOBaHE CYBEpEHOCTH Ha Jieiy Teputopuje Permryonuke (AyToHOMHA TTO-
kpajuaa KocoBo 1 MeToxwuja), Tojielia BIIaCTH M HE3aBUCHOCT CY/0Ba.
OBaj crmcak, Koju CBakaKko HHje TOTIYH, YKJbYUYje W HAYEIO CBETOB-
HOCTH, OTHOCHO OJIBOjEHOCTH I[PKBE U JIpIKaBe.

Kputnke xojuma ce HariamiaBa, OIHOCHO HCTHUE de facto
OJICYCTBO TIPMMEHE YCTABHOT Hadeja CBETOBHOCTH JIPJKaBE y jaBHOM
xuBoTy CpOuje Beoma cy OpojHe. thuma ce, Haume, ucTHye /1a je 3Ha4aj

5 ,llpkBe 1 Bepcke 3ajeJHUIIE Cy PaBHONPABHE U CJI000HE /1a caMocTaiHo ypehyjy
CBOjy YHYTpalllby OpraHu3alyjy, BEpCKe IOCIOBE, Ja jaBHO BpIIEC BEpPCKe
oOpeze, a OCHHUBAjy BEpPCKE LIKOJE, COLMjanHe M T0OPOTBOpHE YCTAHOBE U Ja
BHUMa YIPaBibajy, y CKiIaay ca 3akoHOM.” BuasbuBo je ma oBa ozxpenda caapxu
TEXHUYKH IIPOITYCT, jep CE Y B0j jaBJba KOHCTPYKLHja: ,,L[pKBe U Bepcke 3ajeqHuIe
Cy paBHOIpaBHE", Koja je cajipykaHa U y opedu Koja joj HEIOCPESJHO HPETXOAN .
CJIMYHO MOHABJbAKE CAJPIKAHO je W KOJ KOHCTATOBaa OJIBOjEHOCTH LIPKaBa M
BEPCKUX 3ajeHHUIIA Of ApKaBe, jep Ce OHO, Y Je3UYKH UCTOBETHOM OONHKY, jaBJba
yuwl Il cr. 2nun. 44 ct. 1.

6  3axoH o 3a0panu muckpumuHanmje, Cryocoenu enacnux PC, 6p. 22/09. Y un. 18
cT. | OBOT aKkTa HAaBOJM CE JIa TUCKpUMHHAIM]a (KOja je, pasyMe ce, HEIOMYIITCHA)
MOCTOjH | ,,aK0 CE TIOCTYIIa IIPOTUBHO HAYeTy CI000IHOT UCIoJbaBamba Bepe”. Mc-
TOBPEMEHO, ,,HE CMaTpa ce TUCKPUMHHALIN]OM MOCTYakhe CBEIITECHUKA, OHOCHO
BEPCKHUX CIIy:KOCHHKA KOje je y CKIIaay ca BEpCKOM JIOKTPHHOM, YBEpCHHMa WITH
LMJbEBMMA [[PKABa U BEPCKHUX 3ajEIHHIA YIIMCAHUX Y PErUCTap BEPCKUX 3ajeIHuU-
na“ (wr. 18 cr. 2).
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penuryje y jaBHOM KHBOTY CBE MPHCYTHHjH, alli U J]a IOCTOjU TOJH-
THYKa 3J710yNOTpeda penuruje, BEpCKUX cuMOoiia ¥ BEPCKOT KYJITYPHOT
Hacneha y 3emsbn. Tako ce Kao mpuMepH HaBOIW OJIPIKABaEkE BEPCKE
HacTaBe y IIKOJaMa YMju je ocHuBau PenyOimka, kao u o0esexaBame
BEPCKHUX IMpa3HUKa (KPCHE CJaBe) M BPILIEHE IPYTHUX BEPCKUX 00pe-
na y uHctuTynujama PemyOmuke. OBUM TpuMeprMa MPHIPYKYjy ce
U: YCIIOCTaBJbame Bepcke ciyxk0Oe y Bojeuu CpOwuje, usrpajama Bep-
CKUX o0jekara (Karesa) y Ap>KaBHUM OOJIHUIIaMa W M3TPajiiba CIioMe-
HUKa Yy BHJLy BEPCKHX CHMOOJIa Ha 3eMJBHINTY KOje MPHIIaIa JAPiKaBU
(MM jenMHHIN JIOKaJHE caMOyIpaBe), la U KOHCYJITOBAmhE HajBUIIHX
MpeACTaBHUKA BIACTH Ca BHUCOKHM I[PKBCHHUM JOCTOjHHIIMMA ITOBO-
oM onpeheHnx momMTHUYKKX nuTama. Kputnuapu cmeaproe opHoca
n3Mmely npkee (pkaBa) U ApikaBe yKa3yjy W Ha BEPCKH 000jeH TEKCT
Jp>KaBHE XMMHE M, Y TOM KOHTEKCTY, M3IJIe]] Ap)KaBHE 3acTaBe U rpoa.
Harnamaga ce HeomymreHo Kpeupame (HaBOIHO) CyTeCTUBHIX 00pa-
3a11a MPUIIMKOM 00aBJbamba MoTrca CTaHOBHUINTBA (cripoBeaeHor 2011.
TOJINHE), HaMeTame yuenrha y GuHaHCHpamby U3Trpaiibe BEPCKUX 00je-
kara cBuM rpahannma (6e3 0031pa Ha lUXOBY BEPOMCIIOBECT UITH FEHO
ozncyctBo). Haj3an, y jaBHOCTH Cy ce, TOTOBO TOKOM YUTaBOT' IIEPHO/IA
Ba)KeHa YCTaBa, MOTJIC YyTH M ONTYKOe Ha padyH CyloBa 300T IPUBH-
JICTOBAHOI' T10JIOJKAja BUCOKHUX IMPEICTABHUKA I[PKBE Y CBOJCTBY JIMIIA
MIPOTHB KOjUX CE BOJC KPUBHYHH MOCTYIIITH.

CBu HaBeJeHU puMepH (a Tpeda MPEeTHOCTaBUTH Ja UX UMa
jor) CITy’e JIa Ce yKaxKe Ha HOCTOJ ame HEJOITyCTHBO BUCOKOT CTENEHa
yTHLaja IpKaBa U BEPCKUX 3ajeAHUIA HA TMTOJTUTUYKH )KUBOT y 3€MJbH.
JlornyHo, yKOJIMKO c€ YTBPJU Ja Cy OBaKBH KOMEHTApH Ta4HH, OJJHOC-
HO J1a je OLUTPUHA HaBEJCHUX KPUTHKA ONPABIaHa, Y IIUTAkE CE JOBO-
I 1 IPUMEHA Havela CBETOBHOCTHU JIP>KaBe, OJHOCHO BaXKebha YCTaBa.

W mepuon monomema 31IB3 n ycBajama YcraBa obenexmie
Cy, IOpeJ OCTaJIOL, ,,HEIPECTaHe paclpase y MOIIeNy YJIOre pejuruje
y OpYLITBY U jaBHOM XHBOTY, T€ O H300py MOzeJIa AP>KaBHO-IIPKBEHUX
oJIHOCAa KOju OW Tpebasio MPUMEHUTH , @ HAPOUNUTO 300T ,,YUFHCHULIE
Ja ,,pelnrdja cBe BUIlE J00Wja Ha 3HA4Yajy y jaBHOM KHUBOTY.” OBO
3HAuM J1a Cy jOI y TOKY npeypel')e}ba MIpaBHOT' OKBHUpPA 3a ypebe}be of1-
HOCa H3Me1jy L[PKBE U JIpKaBe NocTojane HeJJOyMHIIC Y Be3H ca Hajupa-
BHJTHUJUM MOJICJIOM KO_]I/I Ha TOM IuiaHy Tpeba na Oyne u3abpan. Pasior
ce MOXKJa 0amr cactojao y TOMe IITO Cy MUCHU YcTaBa M 3akoHa ab
initio OUMKM CyodeHU ca (PaKTUUYKHM CTambeM Koje ce He Moaynaapa ca
HaMEpOM jaBHUX BJIACTH JIa OBUM BaKHUM IIpONHcUMa Oyle MpoKia-
MOBaHa y3ajaMHa OJIBOjEHOCT LIPKBe o1 apase. Mnak, 3akoHoM ycTa-

7  Ilerap Murposuh, ,,Haueno ceroBHocTn y PenyOnium Cpouju npema Yerapy u3
2006.“, Ananu Ilpasnoe ¢paxynmema y beoepady, romuna LXIII, 6p. 1/2015, ctp.
288.
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HOBJbCHA pEIliCHa 0/1a]y je/IHY BaXKHY — U BeoMa ynoTpeOJbUBy — Ka-
PaKTEepUCTUKY Hayeja CBETOBHOCTH, OHAKO KaKO je OHO y PemyOnuim
Cpouju onpeherno npaBom. CBETOBHOCT, OJTHOCHO OJIBOJEHOCT JIpyKaBe
W BEpCKUX opraHuzanuja, Hema y PemyOmmuum CpOuju uCTH CTereH
oznpeheHOCTH, HUTH arCOyTHA JISjCTBA, KA0 Y HEKUM JIPYTHM YCTaB-
HUM MOJISITMA.

4. PenaTuBHOCT Hauena O,Z[BOjCHOCTI/I HPKBEC U IPKaBC

Yipkoc jacauM onpendama YcTaBa, 0OIBOjEHOCT IPKBE O Jp-
xkaBe y Cpbuju je peramusnoe kapakrepa. OBa pelaTHBHOCT orvieaa
ce y: MOTYhHOCTH OCTBapuBama (ICIMMHUYHE) KOHTPOJIE Ap>KaBe Hall
AKTHBHOCTHMA BEPCKUX 3ajeTHHIIA, TOCTOjamby MPABHOT Pa3IMKOBama
n3Mel)y pazauuuTHX BpcTa IpKaBa M BEPCKUX 3ajeqHHIA (TpeMa KpH-
TEpPHUjyMy HBUXOBE UCTOPHjCKE yiore Ha mpoctopy PemyOnuke), mpor-
JalaBamk-eM HEKHX BEPCKHUX CBETHX JIaHa 3a P)KaBHE MPa3HUKE, Kao U
Pa3NUYUTUM OOIUIIMMA MIPY’Kamkba MaTepHjaliHe TOMONK BEPCKUM Opra-
HU3alMjamMa o]l CTPaHe JPKaBe.

Wako Ha mocpenan Ha4wH, ApKaBa BPIIA KOHTPOIY Hax ay-
TOHOMH]jOM OpTaHM3aIlfje BepCKUX opraHu3anuja. HanMe, mo ogpeaon
1. 44, cT. 3, YcTaBHU Cy[I je OBNAMINeH aa, o N3BECHUM YCJIOBHMA,
3abpanu oxpeheny Bepcky 3ajeqHuiry. BaxkHo je mcrahu ma cy mucnm
YcraBa ynorpebuiiy BeoMa OIMpPOKy (GOpMyJaIijy 1a Ou OBy HaJIEK-
HOCT CTaBWJIM Ha paclioyiarame YCTaBHOM Cyny. Y 10j je, HanMe, cajip-
YKaHO YaK 0caM aJTepPHATUBHUX OCHOBA 33 MPEAy3UMare TaKo OIITpPe
Mepe (nako je 3abpaHy moryhe m3pehm ,,camM0 ako* ce HEKH Of FHHX
octapu).® Bpio ciimuna gopmynanuja caapkana je u'y 31IB3.” Tesy
0 PeJaTUBHOCTH HAaBEJICHOT Hauela MOAyIHPe U YHHCHHIIA /12 YCTaBOM
yomIiTe HUje HU TpeaBuleHa MOTYNHOCT yCTaBHOCYICKOT YKHama
»IpkBe*, Beh camo ,,Bepcke 3ajemquuie’. Jpyru oOIMK KOHTpOIE Ip-
JKaBe HaJI PaJiOM BEPCKUX OpraHU3alldja MOCTOj! Y (pOopMHU OrpaHNYCHa
cJ1000/1e BEPOUCTIOBECTH, caapkaHoM y Wil. 43, cT. 4 YcraBa. OBoM oj1-

8  Hamenena onmpenba miacu: ,,YCTaBHU CyJ] MOKE 3a0paHUTH BEPCKY 3ajCTHHILY CAMO
aKO FbCHO JIEJIOBAaIbe YIPOXKaBa MPABO HA JKUBOT, ITPABO HA MICUXUYKO U (HU3UYKO
37paBJbe, IpaBa JIelle, IPaBO Ha JINYHH U TOPOMYHN HHTETPHUTET, IIPABO Ha UMO-
BHHY, jaBHY 0€30€THOCT U jaBHHU peJl MM aKO M3a3MBa U MOICTHYE BEPCKY, HAIHO-
HaJIHY WIN PaCHY HETPIIEJbUBOCT.

9  CxomHo oapendu ui. 3, CT. 2 OBOT MPOIMHCA, ,,BEPCKa c10001a ce HE CME KOPUCTUTH
Tako Ja yrpokaBa IIpaBO Ha JXMBOT, IPaBO Ha 3/paBJbe, NPABO HA JIMYHU H
MOPO/IMYHU HHTETPUTET U IIPABO Ha IMOBHHY, HUTH TaKO Jia C€ M3a3KBa U MOACTUYE
BEpPCKa, HAIMOHAJIHA WM PacHa HETPIEJbUBOCT .
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pendoM je mpeaBul)eH — oneT BeoMa MIUPOK — OCHOB 3a OrPaHUYaBaAE
,,CIT000J1e MCITOJhaBarba Bepe WK yBeperma™. !

Henornyna o1BojeHOCT LpKBe 0[] IpKaBe Orvieia ce M y Kapak-
TEPUCTUIHOM OAHOCY U3Mel)y BepCKUX M Ap’KaBHUX MIPA3HUKA. 3aKOH O
Ap’KaBHUM U IPYTUM mpazHuiiMa y Pemyomui Cpouju'? yrephyje na
,»Y aHe IpXKaBHUX U BEPCKUX Mpa3HUKA' AP>KAaBHU U APYTU OpraHu He
paze (un. 3, ct. 1). Y oBom mponucy cy (y wi. 5, ct. 1 u 2) HaBeneHH U
JPYTH Ap>KaBHU MIPA3HULM KOjU CY, Y LEIMHHU WIN AEIUMUYHO, BEPCKOT
KapakTepa U rnopekia. BaxkHa je n unmbeHnIa a 3aKOHOaBCcTBO Pemy-
omuke CpoOuje onpelyje mocebaH mpaBHU MOJIOXKA] ,,TPAIUITUOHATHIX
L[PKaBa U BEPCKUM 3ajeqHuua‘ (Kojux uMa 6), Tako IITO OAPEIOOM UL
10 3LIB3 npu3sHaje nmocrojame 1npkasa (cT. 1) n BepcKux 3ajeqHuna (CT.
2) ,,koje y CpOuju nMajy BUIIEBEKOBHH UCTOPHjCKA KOHTHHYHUTET , ca
MPaBHUM CYOjEeKTUBUTETOM CTECUCHUM ,,Ha OCHOBY MOCEOHUX 3aKOHA™.
OBakBe LPKBEHE OpraHu3alrje cy noodpojaHe y HABEACHOM YJIaHy, Kao
U, Ipenu3nuje, y onpendama wi. 10-15.

ITocToju jorm jemHO CpPEICTBO 3a OCTBapHWBAaFLE ONIMKE ca-
panme PemyOnmke ca IpkBama, YNpPKOC EHCHOM JCKIApHUCAHO] CBE-
TOBHOj TIPUPOAM: JIp’KaBa MOMake BEPCKUM opranuzanujama. Onpen-
O0oM L. 7 ct. 2 31IB3 yTBpheHo j Je na npxasa ,,IpysKa onropapajyhy
MOJPIIKY  IIPKBaMa 1 BEPCKUM 3aJenHHuaMa (Ha BHXOB 3aXTEB), Y CBP-
Xy U3BpIIaBamka ayTOHOMHHX 0jeIMHAYHHX aKaTa Koje U3/1ajy lHUXOBU
HaJJIC)KHH OpraHu. Jou koHkpeTHHje, y wi. 28 31[B3 (koju HoCH Ha3uB:
»Capalima JipKaBe ca I[pKBaMa U BEPCKUM 3ajeHuriama’), croju: ,,Jp-
aBa capaljyje ca mpkBaMa ¥ BEpCKHUM 3ajeHHUIIAMa paau yHampehu-
Bamba BEpCKe CI000Ae W OCTBapHBama OIMITET 100pa W 3ajeAHUYKOT
nuHTepeca’ (ct. 1). Beoma koHKpeTHO macu oxpenda cT. 2 UCTOT YjiaHa,
npema kojoj Pemy0mmka ,,Moxe ja MaTepHjasHO MOMaKe LPKBE U Bep-
cKke 3ajenHuue’. Martepujanu3zannja OBaKBOT ONpeAe/beha 3aKOHOAA-
BIIa CaCTOjU ce€ y MmodOpajamy U jeMYery oApe)eHUuX COIHjaTHO-UMO-
BHHCKHX IIPpaBa CBEIITCHHWKAa M BEPCKUX CIIy:)kOeHuKa (wi. 29), kao u
MMOPECKHX OJAKINHUIA 32 Bepcke opranuzanyje (wi. 30).

O6jexTHBHO TIIenaHo, y YctaBy Cpbuje Huje mpuxBaheH T3B.
MOJIEJT CTPOTe OBOjEHOCTH JapskaBe u mnpkse.'? Tlpe 6u ce moro pehn
Jla TIOCTOj€ OCHOBH 3 TyMauehe Jla Cy Ha CHa3M 3a4CIH MoOoeld Koone-

10 ,,Cnobona ucmospaBamba Bepe MM YBEPEHa MOKE Ce OTPAaHHYUTH 3aKOHOM, CaMO
aKO je TO HEONXOHO Y AEMOKPATCKOM JIPYIITBY, pa iy 3alITUTE XXUBOTA H 3/IPaBJba
JbYIM, MOpajia JeMOKpATCKOT JPYILITBa, cl000ia M TpaBa rpahaHa 3ajeMueHHX
VYeraBoM, jaBHe 6€30€JHOCTH U jaBHOT pe/ia MM Pajiv ClIpeyaBamba H3a3uBamba W
TIO/ICTHIIAaba BEPCKe, HAIMOHAIHE WM PacHe MPKbe.

11 Cwyorc6enu enacnux PC, 6p. 43/01, 101/07 u 92/11.

12 OBaj Mozen 3acTyIubeH je y @paHIlyckoj, Kao M 'y HEKUM JprkaBama Koje ce Hajlase
BaH €BPOIICKOT KOHTHHEHTA. OIHKYje ra ,,0praHcka U (pyHKIHOHAIHA O/IBOjEHOCT
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payuje uzmelhy PenyOnrke u Bepckux opranuzaiuja. 3aucra, ,,y Cpouju
HHUTH TIOCTOjH JPyKaBHA [PKBA WIIK YCTaBHO-TIPABHO IOMHHAHTHA PEIIH-
ruja (...), HUITH Ce€ Y IPAaKCH PaJy O CTPUKTHO] OJIBOjeHOCTH (...), Beh je
Ha Jey MOJeN KooolepaTuBHE ofBojeHocTH (kao y Hemaukoj, Ayc-
Tpuju, benruju, Utanuju, Unanuju, opryranuju, [losmsckoj, Mahap-
CcKoj, OanTnukum 3emsbama““.'? HapaBHo, noTpeOHO je m30behu 3amky
nouctoBehuBama apymtea (koje y Pemybmuuu CpOuju TOMHUHAHTHO
HHj€ CeKyJapHO, y CMUCIY YTHIja L[pKaBa Ha JPYIITBEHE MpoLece) U
Jp>KaBe, Ha OCHOBY 4Yera Ou ce Morao u3Byhwu ,,iorpemas 3akJby4ak o
TOMeE Ja HU JapxaBa'¥ Huje u He Moke OuTH cekynapha“.'> Tako, 10K
MOJIeJI CTPOTe OJBOjJEHOCTH CIY)KH Ja HHMe Oyle HariamieHa MOTITy-
Ha (,,caBpIIeHa™) HEyTPAJIHOCT JpXKaBe, y CMUCIY J1a OHAa HU Ha KOjU
HAYHH HE IOMaXe BEPCKE aKTHBHOCTH, MOJICTI KOOTepalnje (capajirse)
WITAK npusHaje 1a He caMo Jia IocToje oxpeljena nosba y kojuma je ca-
paama PenyOnuke ca BepcKkuM opraHu3anijaMa CyIITHHCKH MOTpeOHa,
Beh u ma Ou dhopmanmzanmja oBe capaname Onia o KOPUCTH 3a YNTAB
ycTraBHU cucTeM.'® Jeman o OKeFHUX 0OJIMKA OBE Capajlibe MOXKe 1a
Oyzie ycIocTaBJbeH U H3MEHOM IPaBHOT OKBHPA.

5. Moryhu npaBiii n3MeHe MpaBHOT OKBUPA

Jenan ox npoGiema y npumenn Baxeher npaBHOr OKBHMpa Ha
TIaHy CBETOBHOCTH JIPKaBE CACTOjH ce Uy Tome 1iTo je y Cpbuju oBaj
ojaM HeJI0BOJBHO 100po cxBahen. CBETOBHA JipyKaBa HE TO/Ipa3yMeBa
OJIBOJEHOCT OJ1 Ip>KaBe Koja Ou Omiia He3ycioéHa, OMHOCHO ancoIymHd.
OBO je HAPOUUTO TAYHO Y T3B. TPAHZUIIMOHHUM MPABHUM H TIOJIUTHIYKUM
cuctemuMma Cpenme, Vctoune u Jyroucroune EBpore, y kojuMma je, Ha-
KOH ypyllIaBarma CONUjATUCTHIKOT YCTABHOT MOJIENIa, IOULIO JIO0 TIOHO-

npkaBa u apxkase: Olivier Dord, Laicité : Le modéle frangais sous influence
européenne, Fondation Robert Schuman, Paris, 2004, ctp. 14.

13 Borospy6 Ilujakosuh, ,,Jip>xaBa u npkea y Cpouju nanac*, y 300pHHKY: /Jpocasa
u ypxea y Eeponckoj ynuju (npupenuo: I'epxapn Pobepc), Yuusepsuter y beo-
rpany — IIpaBociaaBHu GorocioBcky dakynreT, MHCTHTYT 3a TEOIONIKa HCTPAXKH-
Bama, beorpan, 2012, ctp. 396.

14 'V KOHKpeTHOM CiTydajy IIUTHPAHOT H3BOpa, ped je o IpxkaBu bocHu u Xeprerosu-
HHL.

15 Sevima Sali-Terzi¢, ,,Manifestacija vjerskih uvjerenja u pravosudu: legitimno
ogranicenje ili diskriminacija?, Sveske za javno pravo, 6p. 24/2016, ctp. 11.

16 HacynpoT HEKHUM pamIMpeHHM DIEIUINTHMA, , IPUHIUI OBOjEHOCTH JApXKaBe U
L[PKBE HE TOJpa3yMeBa afcolyTHO OfICYCTBO CBake capaame niMely mux, Beh aa
MOJIEpHA pellieka IIpe Uay y MpaBlly KoolepaTUBHOT npuctyna™“: Cuma ABpamo-
Buh, ,,[IpaBo Ha BepcKy HAaCTaBy y HalleM U YIIOPAHOM €BPOIICKOM MPaBy*‘, AHaiu
IIpasnoe ¢paxynmema y Beoepady, romuna LIIL, 6p. 1/2005, ctp. 46.
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BHOTI' CHa)K€Hha yJIore HpKBe y npyiiTBy. CekymapHOCT Tpeba ma Oyre
cxBahieHa MPBEHCTBEHO Ka0 KOHIIETIT ITpeMa KOjeM HHjEHO O] BEPCKHX
yoehemwa He TpeOa (He MoXke) Ja mpeTeHayje Ha HaaMOh Haj JpyruM
yoOehewunma, Te 1a HUjeHO JYXOBHO YBEpPEH-C HE CME Jia Y)KUBa KaKo
CHUMOOJTYKE, TAKO HU MaTepHUjaiHe TIOBJIACTHIIC Y OHOCY Ha OCTaJa.

[Mocroje nBa HauMHA, OMHOCHO MOTYNHOCTH, 3a TPOMEHY pe-
JICBAHTHOT HOPMAaTUBHOT OKBHpa (M TO TIpe Ha IUIaHy YcTaBa Hero 3a-
KOHA).

[Ipra onmumja cacrojasa Ou ce y yuspuihusarsy ceemosHnoe xa-
paxmepa opacase. To je Moryhe YYMHUTH KOHCTHTYIIMOHAIA3AIIA]OM
ofipende O jaBHUM BJIaCTUMa KOje Cy HEeyTpajiHe, OTHOCHO HEeMpHCTpac-
HE y MUTambuMa BEPCKHUX (WM IPYTUX CIUYHUX) yoehema,'” wim uc-
THLIAKbEM J1a BIAcT (OJJHOCHO, HHje/IHA IeHa TPaHa) HEe MOXKeE JIa BPIIN
JUCKPUMMHAIH]Y OMJIO KOje BEPOMCIIOBECTH, OTHOCHO BEPCKE OpraHu-
zanmje.' Moxia 6u OWIIO 01 KOPUCTH U Ja ce y YCTaB YHECE jeTHOC-
TaBHa ozpendy, KojoM OM OMJIO HAa3HAYEHO AA j€ Opocasd He3a8UCHA
00 ypree,'" a moryhe je nporuputu nedunniujy Pernyonuke Cpouje,
cajip’kaHy y NpBoj oApendou Ycrasa (unaH 1), HaBohewmeM aa je oHa,
MOPEJ OCTAJION, ¥ CBETOBHA Aprkana.’”

Ca apyre crpane, moryhe je moaulin paHr cekyaapHe JpikaBe
Ha HUBO HAPOYUMO 6ANCHO2, NI ANCOTYMHO2 (Hecnophoe) Havena Yc-
taBa. TakBe Cy HOpMe cajp)kaHe y yCTABHUM aKTUMa 3eMaJba KoJl KOjUX
j€ yCTaBHM TOpPEAaK, U3 OCOOCHUX HMCTOPHjCKUX M KYITYPOJOLIKHX
pasiora, y HeCeKyJIapHOM OKPYKEHY T'OTOBO HE3aMHCIIUB, UITH, OapeMm,
BpJI0 Temko ozapkuB.?) Moryhe je y YcraB yHeTH U KOHKPETHY OZIpe/-
Oy mpema Kojoj Ou y cyOjekTe mpaBa Ha c1000y BEPOUCIIOBECTH OMITH

17 Taxsa je onpenda cagprkana y wi. 25, ct. 2 Yerasa [losscke u3 1997. roqune.
18 CunnuHo onpenesbee u3pakeHo je y wi. 18, cr. 3 Yerasa Kunpa u3 1960. ropuse.
19 VYeras I'pysuje uz 1995. rogune caapsxu Oam TakBy ogpendy y 4i. 9, cT. 2.

20 Oso je, ucTHHa, BeoMa penak odpasar. Y EBpomu je mo3Har camo y AzepOejiany
(an. 7, ct. 1 Ycrasa u3 1995. rogune), @panmyckoj (wi. 1 YeraBa ®paniycke u3
1958. rongune), Typckoj (un. 2 Yerara u3 1982. rogune) u Pyckoj @enepanuju (.
14, ct. 1 Yerasa u3 1993. ronune).

21 V¥V un. 174 VYcraBa Typcke HaBeneHO je na ,,HUjeqHa oapenda YcraBa Hehe Outu
HojpasyMeBaHa HUTH TyMayeHa Tako Aa OW HpPOTUBYCTaBHUM Owiu ciexchu
pedopMcKH 3aK0HH, KOjH 32 LIMJb UMajy (...) ouyBame cexynapHe npupoae Typcke
Pemry6nuke (...).“. ¥ wi. 3 YcraBa Anbanuje n3 1998. romune ucrude ce 1a ce
,,BEPCKU CYKUBOT" yOpaja y came ,,0CHOBe™ AprkaBe. JemaH O HajmO3HATHjUX
(¥ yrmopeaHO HajyTHIQjHHjUX) MOJENA CEeKylapHe Ip)KaBe CBAKaKO IPeJCTaBiba
ycraBHH cucteM T3B. Ilete @panmycke PemyOmuke. Y ®panmyckoj je Havemno
CBETOBHOCTH (OJJHOCHO, ,,JAUIIUTETA ) jOIII U TIpe ycBajama Baxkeher YcraBa CTeKII0
TOTOBO CAaKPOCAHKTHHU cTaTyc: ,,CKyIa ca ci1o06010M U jequakourhy, y @paHIryckoj
nanuuTet (laicité) TBopu jenan on Temespa PemyOmuke: Olivier Dord, HaB. aeno,
crp. 14.
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yOpojanu u oHu TpahaHu Koju Hemajy eepckux yoeheroa (aTeUCTH U
CITMYHO), WJIK OHH YHj€ je 8epcko yoelerve nekonsenyuonanio.» Y3 to,
VYeraBoM Moe 12 Oyzie M3PUUUTO TAPAHTOBAH U CEKVIAPHU 00PA308HU
cucmem, 1o y30py Ha Heke ynopenne momene.”) Konauno, y Yeray
Ou Momia aa Oyle cajp:kaHa M U3pUYMTa OJpeada mpeMa Kojoj ce o1
cBuX rpal)aHa, HE3aBUCHO O]l FbUXOBE BEPOUCIIOBECTH, MM CBEHTYaII-
HOT CBEIUTEHUYKOT TI0JIOXKaja, 0YEKYyje HCIyhaBambe NCTHX obase3a (1
yXKUBambe UCTUX MpaBa).? CBe HaBeICHE U3MEHE PABHOT OKBHPA MOTY
na Oy/Iy W3BpLICHE U JOITyHaBakbeM PEICBAHTHUX 3aKOHCKUX MPOITHUCA.

Hpyra MoryhHOCT KOja OM M3MEHOM YCTaBHOT TEKCTa MOTJIa
na Oyjie ocTBapeHa CacTojH Ce Y NPUHABAILY (PaKmuyKoe cmarea, mpe-
Ma KojeM je yTHIaj upkse (IjpkaBa) Ha ycTaBHU kuBOT CpOuje Beoma
BHCOK, T1a THME M FETOBO] KOHCMUMYYuoHaiuzayuju. 3akoH MpHu3Haje
EKCKIJTy3UBHY HCTOPHUjCKY YJIOTY ofipel)eHuM LpKBaMa U BEPCKUM 3aje/l-
HUIIaMa, Kao TPaJAULIHOHAIHIM peiurujama y Cpouju, anu Ycras To He
yuHH, a Morao O0u. OBakBa pellema cajpxKaHa Cy y yCTaBHUM aKTHMa
HEKOJIMKO €BPOICKUX 3eMajbha, y KOjUMa je MMCHOM HaBeJleHa Bepcka
3ajeqHuIa ca MoceOHMM 3HadajeM 3a MCTOPH]y OIHOCHE ITONMTHYKE
3ajennauiie.”” Crtora ce MOXKEe 3aKJby4WTH Ja 3akoHomasar y CpOuju
HE BpIIM Ha OBaj HAYMH ANCKPUMHUHAIM]Y n3Mel)y BepCKUX OpraHH3a-
uja.2®

22 UYm. 48 ct. 2 YeraBa AzepOejiiana u3 1995. ronuae HaBoau jga: ,,CBaKko UMa 1paBo
Ja YTBPAM CBOj CTaB IpeMa PENUrHjH, Ja MCIOBEAA, MOjeIUHAYHO WIN 3ajEIHO
ca Japyruma, OMJIo KOjy PeNurujy, WM Ja He HCIOBela HHUKAKBy PEINTHjy, Aa
M3pakaBa U IIMPHU CBOja YBEpemwa y oHOCY pema penuruju. 1 Yeras benopycuje
u3 1994. ropuHe canpu y TOM CMHUCIY KOPHCHY oapendy: ,,CBako MMa MpaBo
Jla cé caMOCTaJHO OIpelesbyje Y CBOM OIHOCY IIpeMa peNIUTHjH, I0jeIHHaIHO
WK 33jeHO ca JApYyTruMa, 1a HeMa BEpPOMCIOBECT, U Ja M3pakaBa M IIHPH CBOja
yBepewa y OHOCY Ha penurujy (...).“ (wr. 31).

23 VYcraBom benrmje n3z 1994. ronune rapantyje ce ,,HeyTpanHo oOpazoBame (Uil
24.1, ct. 3 u 4), a cnmuuHa oapenda je caapxkana y wi. 43, ct. 2 Yerasa [lopryrana
n3 1976. rogure u wi. 35, ct. 8 YeraBa Monnasuje u3 1994. ronune.

24 Tlo uin. 48, ct. 4 YcraBa AsepOejuana, ,,Bepcka yBepema 1 yoehema HUCY H3rOBOp
3a MOBPEIE 3aKOHA™.

25 'V VYcraBy Jepmenuje u3 1995. rogune (wr. 8.1, ct. 2) npusHaje ce ,,eKCKIy3UBHA
HCTOPHjCKA MHCH]ja JEPMEHCKE aroCTOJICKE CBETE LPKBE K0 HAI[HOHAIHE IPKBE,
y JIyXOBHOM JKHBOTY, pa3BOjy Hal[HOHAJHE KYJITYype W O4YyBarby HAI[MOHAIHOT
uaeHTHTEeTa Hapoaa Jepmenuje”. CiimdHo je, camo 3a Karonnuky npkay, yTBpheHo
yui. 11, ct. 3 YeraBa Anmope u3 1993. roaune, oMHOCHO, 32 TPaBOCIaBHY LPKBEHY
opranusanujy y byrapckoj (wr. 13, ct. 3 Yerasa uz 1991. rogune), I'py3uju (. 9,
ct. 2 Yerasa) u [pukoj (wi. 3, ct. 1 YeraBaus 1975. roqune). Y Yeray llmanuje uz
1976. roguue crumynicana je obaBesa jaBHUX BJIACTH Ja y3UMajy y 003up ,,Bepcka
ybehema ImmaHCKOr IpymITBa M OXpIXKaBaTH oAromapajyhe omHoce capaime ca
Kamonuuxom ypkeom n npyrum AeHOMUHaMjaMa“ (wi. 16, cT. 3).

26 ,,JlomespuBame ,,TPAJUIMOHAIHOT TMOJOXKaja HEKAM IIPKBaMa W BEPCKUM
3ajeIHUIIaMa, CPIICKU 3aKOHOIABAIl 3aCHOBAO je Ha BUILE WM Mambe 00jeKTHBHUM
u pasymHuM MepwinMa. OH je TIOBe3aH ca npagHum noaodcajem oapehenux
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Moryhe je u dopmaiHuje MpuaaBame 3Ha4Yaja MPU3HATHM
BEPCKMM OpraHu3alijamMa oJf YCTABHOT JeKJIapucama HUXOBE HCTO-
pujcke ymore. [Ipumepa pamu, Kpyr MOTHOCHIIAINA 3aXTeBa 3a OLCHY
YCTAaBHOCTH U 3aKOHHUTOCTH TIpen YCTaBHUM CymoM u3 4wi. 168, cT. 1
VYcraBa Moxke Ja Oyae MPOLIMpPEH Tako Ja mwuMme Oyay obyxBaheHe u
MpHU3HATe [PKBE U BEPCKE 3ajeIHUIIe, OapeM y cliyyajeBuMa Kaja je oc-
MOPEHNM ITPaBHUM TIPONIMCOM ypelyjy Bepcka u cpoHa muTama (Takas
je cyuaj y ITossckoj).?” Tlopes Tora, onTyx0e 3a KIepUKaTH3aIH]jy M0-
JUTUYKOT J)KUBOTAa MOTY 1a Oyaly JIMIIEHE TPaBHOT OCHOBA yBohemeM
ycTaBHE ofipeioe 1o Kojoj Ou Oumiia 3ajemMueHa ciio0o/ia U3pakaBamba
BEPOUCIIOBECTH (MaHU(ECTOBAKE N3pa3a JUUHE TOOMKHOCTH, U Hbe-
HOT OJICYCTBa) y jaBHOM XHMBOTY,”® y CMHCIy /ia C€ y HCHE TUTYJIApH
yOpajajy 1 HOCHOIY jaBHUX (PYyHKIHja, YK/bYUyjyhH U OHE MOJUTHYKOT
KapakTepa.

[lorpebHo je, makne, U3BpWHUTH KU300p u3Mely aBejy Mo-
ryhHocTH, nim, OoJbe peYeHo, aITEpPHATUBHO IMOCTaBJbeHE 00aBe3e
3a Oyayhy ycTaBHO-PEBU3MOHY BJIACT MJIM 32 3akoHonaBua. Moryhe je
CIIPOBECTH 00CNe0HY ceKyrapusayujy npaBHor noperka Penyomuke Cp-
Ouje, y KojeM ciydajy HOPMAaTHBHU TEXHUUYKHU 3aXBaTu Tpeda na Oymy
00aBJbCHU MPETEKHO HAa MOAYCTAaBHOM HHMBOY, U TO M3MEHaMa 3aKOH-
CKOT OKBHpa y 00JIaCTH IPUMAPHOT 3aKOHOAABCTBA O BEPCKUM OpTraHu-
3anmjama (3L[B3). CynpoTHO TOME, MOXKE ce IPUXBATUTH OMEOPeHUja
eepsuja mooena koonepayuje, IuMe 01, yBohemeM ycTaBHEe HOpME (HITH
BHUIIE BHUX), OMO YBa)K€H MCTOPH]CKH JIOTPUHOC HEKE O AOMHMHAHT-
HUX NpU3HaTHX penurdja (Cpricka npaBociaaBHa LPKBA) MM BUILIE HBHX
(cBe LpKBEe M BEpCKe OpraHu3anyje kKoje 3akoH IMperno3Haje Kao Tpa-
nunuonanne y CpOuju, nim Heke o mHx). CX0IHO ToMe, pelemke On
ce cacTojano y npuberaBamby HOPMATUBHUX CPEACTBUMA paan MpHOIu-
KaBara NocTojeher nmpaBHOr OKBHpa (aKTHUUIKOM CTamby, HApaBHO, 0e3
mITeTe M0 TEMEJHbHO Haveso 3a0paHe AMCKPUMHUHALMjE y MOCTYIamby
Jp’KaBe MpemMa LpKBaMa M BEPCKUM 3ajenHunama. bumo xoja ox HaBe-
JCHUX OTIIIHMja TOp>KaHa je MpUMEepHMa U3 €BPOIICKOT KOMIIAPaTHBHOT

penuruja npe JIpyror CBETCKOT paTa, KOjU je OO HACUIHO NpoMereH TOKOM
KOMYHHCTHYKOT pexxnma. Hanme, mpuMemeH je jeman oONuK Havena restitutio in
integrum, Ha OCHOBY H/igje TOHOBHOT yCIIOCTaBJbama MojioXkaja Koju cy onpehene
BEpPCKE TPyIe CTEKJIe TOKOM HcTopuje”: Sima Avramovié, ,,Serbian Law on
Religion Five Years Later — Old Dilemma and New Challenges®, y 300pHuKy:
Ilpaso, sepa, kyimypa (npupenunn: Anekcannap Pakosuh, Baamgumup Dypuh),
Vuusepsurer y Beorpany — IIpaBocinaBHu 60rocioBeku (GakyinTer, YHUBEP3UTET
y Beorpany — IlpaBuu ¢axynrer, MunuctapcTBo Bepa u aujactope PemyOnuke
Cpb6uje, beorpan, 2012, ctp. 13.

27 UYn. 191, cr. 1 7. 5w 192 Yerasa u3 1997. rogune.

28 Um. 10, ct. 2 YeraBa Anbanuje u wi. 40 YeraBa XpBarcke u3 1990. roqune caapike
TaKBY HOPMY.
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MpaBHOT Marepujaia’ u, JErnTHMHA je ca TauKe TIISIHIITa MOIITOBaba
TEeMEeJbHHX TIpaBa u cao0oma.

6. 3akiby4dax

VYcraBau okBup y PemyOmumm CpOuju mpyka OCHOB 3a 3a-
KJbyUak Jia je OHa HEIBOCMHUCIICHO CBETOBHA JIp)KaBa, y KOjoOj IIPKBA H
jaBHE BIIACTH, NMPAKTUYHO, HEMA]y MCTO TOJhE JIeNoBama. Mnak, mpo-
OJleM ca OBaKBOM IIEPIICIIIHjOM (KOjOM C€ OUTMKYje MO ITOTIIYHE
OIIBOJEHOCTH) j€ V TOME IITO Ce Y HmeMy OMlo kKakaB (hopMarn30BaH
momup m3Mmely onpehene penurnje u yCcTaBHUX (TIOTUTHYKHIX) BIACTH
rmocMaTpa Kao TOTITYHH aHaXPOHMU3aM, KOj! je Y caBpeMEHOM JTHOepa-
HOM U IUTyPaTUCTHYKOM IPYINTBY Y jeTHAKO] MEPH TpeBasuleH Kao,
puUMepa pajiu, arcoxyTHa MOHAPXH]ja, 00XKAHCKO MPABO BIIAIa011a, WK
HaCJIe/THE MTOJTUTHYKE TIPUBHIIETH]E.

OBO HUje MPaBo 3HAYCHE M0jMa CBETOBHE Jip>kaBe. Haume,
CBE IITO CE O] CEKyJIapHe IpXKaBe ,,TPAXH"* jecTe Jla ’beHE BIaCTU UC-
M0JbE CY3APKAHOCT (HEYTPAITHOCT) Y OJJHOCY Ha OMIIO KaKBe KOH(pECHO-
HajHe yrtuiaje. [Ipenio3u Koju Cy HaBeACHU y OBOM pajy, 0e3 003upa
Ha TO KOju OM Ol lUX OMO yCBOjeH, HE OM MMalM 3a UJb HUTH 32 T0-
CIICIIUILY YCIIOCTaBJbalbe 3BAHUYHE PEIIUTH]je; AaJICKO O] Tora. YMeCTo
OBOTra, packopak u3Mely cajjpaja yCTaBHOT JJOKYMEHTA U MOJUTHYKE
cTBapHOCTH 0o Ou mpeBazubeH, uinu Oapem ymameH. C 003upoM Ha
nocrojehy HeycknaheHocT n3Mel)y yTBpheHOr HOpMaTHBHOT OKBUpA U
noctojeher, GpakTHYKOr CTarba, MOTPEOHO j& M3BPIIUTH y3ajaMHO yC-
kinalhuBame n3Mel)y yCTaBHOT MPOIKCA U PEATTHOCTH. YCTaBHU CHUCTEM
cBakako Tpeba jJa opaxkaBa pes3y/Tar yBUjAa Y CTBApHOCT, a TO je O
MOCEOHOT 3Hauaja y CiIy4ajy NMUTama OJBOJEHOCTH Jp)KaBe U LPKBE, C
003MPOM J1a OHO MPEACTaBIba MPESIMET JTYTOTOAUIIELE jaBHE MOJIEMHKE
y CpOuju. /IoOpa BecT je Aa HauMH Ha KOju OU HaBeJeHO yCKiahhBame
OMJI0 U3BPILICHO HE NPE/ICTaBIba HUKAKBY aHOMAJIU]y Y OTHOCY Ha Opoj-
Ha nocrojeha periema Ha eBPOIICKOM YCTaBHOM IMOPYY]y.

29 'V oxpeheHoM Opojy eBPOICKHUX YCTaBHUX CHCTEMa M3BE/ICHE Cy BEOMa KOHKPETHE
HOPMATHBHE MOCIICHLE KIbYYHHX eJIeMEHATa CCKyJIapHOT MOJIEIa, @ HEKE O] FbHX
HaBeJIeHE Cy U y oBoM pany. Ca apyre ctpane, Tpeba MOACETUTH KaKo je ,,JaHac y
BehHHM EBPOICKHUX MPABHUX CHCTEMa JOMHHAHTHA HJIeja O/IBOjEHOCTH JP)KaBe
BEPCKHUX 3aje/IHUIIA, AJIF TaKBa Koja Mojipa3syMeBa BUXOBY Mel)ycoOHy capaimy*:
Cuma ABpamosuh, HaB. aeno, cTp. 50.
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Vladimir Mikic

SECULAR STATE IN THE CONSTITUTION
OF THE REPUBLIC OF SERBIA
AND IN ITS IMPLEMENTATION

Resume

The paper analyzes the constitutional principle of the separation
of the state and religious institutions in the Republic of Serbia, as
well as its legislative implementation. Author explores the extent to
which the legal framework creates the basis for a truthful materi-
alization of the principle of secularism and states some factual de-
viations from it. In conclusion, which is grounded on comparative
analysis of constitutional documents of many European countries,
author points out that the concept of the secular state in Serbia, as
elsewhere, is merely relative in character. It is necessary to change
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the normative framework, in order to reduce the gap between the
written and the actual Constitution. The suggested normative solu-
tions keep in line with comparative constitutional models in Eu-
rope, by which pattern of cooperation is established between the
state and the church.

Keywords: secular state, Constitution of the Republic of Serbia,
comparative legal analysis

*  Ogaj pax je mpumibeH 25. maja 2017. rognHe a npuxBaheH 3a mTaMIy Ha CacCTaHKY
Penakuuje 14. jyna 2017. ronuse.
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[TPUJIOT

Parko Mapkosuh

KA BYAYREM YCTABY CPBUJE

Hemawm xypn, 3Ha4aj mogyxBara MOjUX KOJIETa U MOj€ eMOIIHje
npeMa BbUMa HaJlaXy MH J1a KaKeM KOjy ped Ha OBOM cKyiry. A pehu hy,
HajIpe, Ja je HEOOMYHO JIETIO IPUCYCTBOBATH NPEICTaBIbaby HHXOBOT
3ajeTHMYKOT TIperajanTBa — CTPYYHOT U HaydHOT yApYKema Koje Cy
Ha3Banu ,,CPIICKM MPaBHUYKHU KIIyO* M pacnpaBu Ha MPBOM HAyYHOM
CKYITy KOjH je Taj KIIyo OpraHH30Ba0. 3a cBe To ynmyhyjem um Moje cpra-
9qHE KOJ'ICFI/IJ anHe yectuTke. JlaHac je PETKOCT OKYITHTH y UCTOj HAy4YHO]
obnacTH jenan Opoj aKkaJeMCKHUX JbYIN KO]I/I Cy jeHAKUX HIIH CPOIHHX
IJIE/ININTA, CIIPEMHUX Ha OCTBAapee Koje he CBaku O BUX ITO/]jeJHAKO
JIO’)KMBJBbABATH Kao cBoje. To ocTBaperme 3aMUCITIITH CY Kao CTOXKEP OKO
KOjer OM F’MXOBH OCHUBAYM CAMHU WIIH 33j€THO C TIOCICHHUIINMA Y UCTO]
CTPYLM IpeTpecaIy NpaBHa MUTamba of ropyher 3Hauaja, 3ay3uMalii O
BUMa CTaBOBE M 3aKJbyuKe, oOpahanu ce npenio3nMa oxrosapajyhum
uHCTUTYIHMjaMa. Pedjy ,,mpaBHMYKK y Ha3uBY KiyOa He 3HaM Ja Jin
ce o0yxBarajy MOCJCHUIM Y CBUM IIPaBHUM OOJacTUMa WM Camo y
jaBHOM IpaBy. AKo Ki1y0 o0yXxBara camMo IOCJIEHHUKE jaBHOT MpaBa, MH-
cJIuM Aa Ou Taaa To Tpebaso HAJIACHTHU U Y lheTOBOM Ha3MBY. Y CBAKOM
ciryuajy, ped ,,kny0* je 1o0po nmorohena, HaBOAM Ha PEMHUHUCLICHLH]jE
JaBHHUX WHCTUTYLHja KOje Cy ce Tako 3Baie H, yoeheH caM, HHCTHTY-
uuja uMa Jery OynyhHoct ¢ 003upom Ha To na CpOuja, ycTaBHOIIPAB-
HO, jOlI yBEK HHUje HaIlIa cede.

IIpe vero mto mpeheM Ha cTBap, MopaM pehu jomr U TO Aa caM
UCIYHCH HEHM3MEPHUM 3aJI0BOJHCTBOM INTO ¢y Ky crBopmim Garn
OHM JBYIIH Ca KOjuMa caM OWO 3ajeTHO Of KaJa Cy 3aKOpavmiIi y HAyKYy,
KaJia cy OJiMax IoClie JIUTUIOMUPAha YITUCHBAIIH ITOCIICUTUIOMCKE, Tj.
HayuHe cTynuje. Pagehu ca muma, omoryhumm cy My 1a HCIIyHUM OHY
TIPyTY, TEIAroIIKy MHUCH]Y, KOjy uMa (GakyITeTCKH HacTaBHUK. [IpBa
je ma obaBJpa HaydHA WCTpPaKWBarma y CBOjoj oOiacT, ma o0jaBibyje
casHama JI0 KOjUX je y TUM UCTPaKUBAamUMa JIOMIA0 U J1a Tpejiaxe
y JaBHOCTH pelllera 3a MpakTudHe npodieme. pyra je ma obpasyje
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JbyZie Koju he HacTaBUTH J1a pajie BEeroB mocao, mo Moryhctsy, 1 60Jbe
HETrO ITO j& OH TO YMHHO, MOIITO OM HOBO Bpeme Tpedaso 1a naje Behe
MoryhHocTu 3a T0. Jlakie, paj jeqHor (GakyJITeTCKOI HaCTaBHHUKA OIl-
penvehyje ce y HBeroBiUM IMUCAHUM JIeJIMMa — KEbUTaMa, U Y BEeTOBUM
KUBUM JIeTIMMa — JbyIMMa O0CIIOCOOJbEHUM 3a CAMOCTAITHH HAYYHO-UC-
Tpa)XMBAYKU U mearomku paja. OBora myTa, ja caM, U3y3eB HEKOJIHUKO
OJICYTHUX, Y JIDYIITBY CBOjUX cabpaHuX Jieia — OBJIe Cy cabpaHu JbyIu
C KOjUMa caM UMao 3aJI0BOJbCTBO JIa PaUM U Jla IPATUM HUXOBE JIeTie
Hay4He pe3yaTare.

Ja 6ux, cana, ¢ HeKoIMKO caBeTa a Oyaem of moMohu y pary
HOBOOCHOBAHOT yrpyxkema. OHo O Tpebano na ce 0aBH HOBUM Te-
Mama MM CTapuM, ald Ha HOB HauuH. A 3Harte Ju 300r yera? 300r
TOTa IITO CMO MU CKJIOHH Ja C€ 110 HaBHILU WIH U3 AYXOBHE JICHOCTH
1 KOH(pOpPMH3Ma APKUMO y YCTaBHOIPABHO] TEOPHjU HEKUX CXBaTamba
koja motuuy jom u3 XIX Beka, a 1a yak u 'y Baxehem ycray o 2006.
MOHABJBAMO TI0jeIMHA PellieHha U YCTAaHOBE jOII U3 aBHOJEBCKE epe Ip-
KaBe Koja o1aBHO BHIIe He mocToju — Conujanuctuuke deneparnBHe
Jyrocnasuje. Y mUX ce, Ka0 y aKCHOME U CBETHIbE HHjE CMEJO TUPaTH,
jep Ou To Omna jepec. Tako He Ou cMeso Ja OCTaHe, jep je laHaC BHIIES
HETO MKaJia paHHje cTacaja HOBA IeHepalyja MIaJuX yCTaBHUX MPaB-
HUKa, cJ000/IHA O/ HEKaIAIIbUX MMOJUTUYKUX M HJICONOIIKUX CTera U
criocoOHa Ja u3Beze MmpeokpeT. Heka ox THX mUTama CBOjEBPEMEHO Cy
Ouia TaOy TeMe U TO YIJIAaBHOM M3 TOJIMTHYKUX paziora. Kox apyrux
ce, 300r AyXoBHE KOMOLH]j€e, y3UMaJo Ja Cy MojeArHA Pelleka Koja cy
CBOjEBPEMEHO MMajla HCTOPHjCKO ONpaBlame 3aJpKaHa U JaH-Jambu,
KaJa Cy pas3iio3u 3a HHXOBO OIPJKAme OAABHO OTHANIM, OTUIILIM Y HC-
TOPH]Y.

IIpumepa panm, oBne hy HaBecTH IBe CTBapH. Ja MHUCIUM 1a
HAaIII0j yCTaBHOIIPABHO] HAYITH ITPEICTOJH jeTHA BeIUKa peneuHum)ja,
jemHa npykuuja neuHUNMja ycTaBa. YCTaB BUIIIEC HUj€ HCTO IMITO je O1o
y XIX Beky, 4ak W mpe OBHUX CBETCKHX M €BPOIICKMX MHTETpaluja Jip-
xaa. OH je npectao OUTH MPaBHU XepKyiec, KaKaB je Y HalMOHATHOM
MPaBHOM cHUCTeMY OMO HAIlOHAITHK ycTaB. [laneko oj] Tora Ja je oH mo-
crao [laBuj, anu je, yMecTo mera, BpX IMPaBHOT CHCTEMa 3ari0ce0 HOBH
lonmujar. Tek, gaHac HAIIMOHATHHM YCTAaBOTBOPALl HEMa BHIIIE TIOTITYHO
ofIpellieHe PyKe Kao HeKaJl KaJl Oydyje O yCTaBy.

Jpyra cTBap TH4e ce oOyxBara ycTaBHe mMarepuje. Taj mojam
Mopa Cce 3HATHO Cy3UTH. MU M Jlajbe y Halle yCTaBe TPIaMo OJpe/-
¢ KojuMa HHje MECTO y yCTaBy HEro y 3aKOHY WM CKYHIITHHCKOM
MOCIOBHUKY. Ha ycraBomuciie je orpoMaH MPUTHCAK ¢ MHOTHX CTpa-
Ha ma ce ompeheHe cTBapu Haljy y ycTaBy, HE OM JIU C€ CTaBJbAEM
IOl YCTaBHMU KWIIOOpaH CTaBWJIC BaH JOMalllaja 3aKoHA KOjU je YBEK
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IIPOMEHJBHB jep 3aBHCH O] TPOMEHIbUBE NapyiaMeHTapHe Behune. Kana
caM CBOjeBpEeMEHO OMO aHrakoBaH y u3pamu Ycraa of 1990. 6uo
caM BHUIIE M3JIOKEH NMPUTHCLIUMA Aa ofpeheHe cTBapu Oyay y ycTaBy
Hero na Oyay ycBojeHa ofpeljeHa pelema. YcTaB He cMe OUTH MpaBHA
cBamitapa. YIiea ycTaBHe MaTepHje ce yMamyje Kaj ce OHa MPOIIupyje
W 3ala3u y 3aKOHCKY MaTepHjy. YCTaB HHUje 1 He Tpeba 1a Oyae 300pHuK
3aKOHa.

VYcraB je, mpe cBera, HOPMAaTHBHU TEKCT M BEITHKO j€& TTUTAHE
Tpeba M OH Jia JA POCTOP T3B. YCTABHUM HaveJIMMa WJIH OCHOBHUM
HaveImMa, Koja ce CITMKOBUTO HA3WBAjy ,,M3JIOT oapendama’. Majy ux
MHOTH CaBPEMEHHU YCTaBH, [1a W HAIll yCTaB, MPEeMJia CBU OHU HMajy
ycraBHy npeamOyiny. Hajuemrhe, Ta Hadena HuUCY TipaBHE HOpPME, HETO
njeje, Ha3opH, yuema o ypehemy ApymTBa U ApkaBe. Y TOM TOIye-
Iy mpeBpino je cBaky mepy Ycrap COPJ ox 1974, uuja cy ocHOBHA
Hauena MpaBM Malld TPAaKTaTH O CBakKOj OX Heja KOjOM jeé yCTaBHHU
ckJion 6uo nHcnmpucad. HoBoocHoBanu Kiryd Morao Ou ma opranmzyje
CTPYYHO-Hay4YHY pacrlpaBy O TOME Kako Tpeba ma Oyny dhopmynncaHe
ycraBHe HopMe. OcHOBHA Hauena Tpedano Oou fga Oyay OCHOBHE Ofpe-
0e, yBOZ y ycTaB, JIMYHA KapTa JApKaBe Y KOjoj OH BaXH. A TO, TpUMe-
pa paau, 3HaYM Ha3WB JApKaBe, leHn ambiaemu (Tp0, 3acTaBa, XUMHA),
o0nuK apkaBe (peryOsuKa, mapiiaMeHTapHa WA TPEICTaBHUYKA Jie-
MOKpaTHja, jeNfMHCTBeHa Wi (eiepaiHa JprkaBa M CII.), €BEHTyalTHO
YJIAHCTBO Y PETHOHAIHUM WM YHUBEP3aJHUM 3ajeJHUIAMa JPKaBa,
OJTHOC JpKaBHOT W Mel)yHapOIHOT TpaBa M UEjHO je3rpo, HIASjHH CKe-
JIET, KOjU YMHU OHO IITO C€ Ha3WBa ,,JyX * ycTaBa. YCTaB He Tpebda, 1mo-
Ty T SHIMKJIONIeINja 1 JISKCHKOHA J1a ofipelyje mojaM Tux Hademna. Y yc-
TaBy ce He onpel)yjy mojmoBH, Hero ypel)yjy npymrBenu ogaocu. Tako
Y HaIll ycTaB He Tpeba 1a onpel)yje mojam BiaaBuHe MpaBa MK MOJIENe
BJIACTH, HETO Jia Ta OroBapajyhuM yCTaBHUM HOpMama OCTBapH.

Y Teopuju, 1a U y yCTaBUMa jOII YBEK [TOCTOje HEIOYMHUIIE O
TOME Jia JIM JbY/CKa MpaBa Tpeda ypeAUTH y yCTaBy WM Y TIOCEOHO] ae-
KJIapallKjy O JbYJCKUM TpaBUMa Koja OM ce JIOHEeNa M0 YCTaBOTBOPHOM
MOCTYTIKY Ka0 CBEYaH U, MPaKTHYHO, HETPOMEHJBUB aKT. MHOTH €BpOII-
CKM YCTaBH JJOHeceHHU KpajeM XX Beka, ma u Ham ycras of 2000. koju
ypebyjy JbylcKa npaBa, OTUILIH Cy Y KPajHOCT. Y HBUMa ce oapende o
JbYACKMM IIpaBUMa NpUOIMKaBajy HEKaJ U MOJIOBUHH YUTABOT TEKCTA
ycraBa. [Iputom ce jpyacka npaBa yMecTo HOPMAaTHBHUM M3JIaXy Hapa-
TUBHHMM CTWJIOM, OECKpajHO AyTUM pedeHuIaMa y KojumMa ce, Kaja ce
nohe 1o Tauke, 3a00paBy 1ITA je OMIIO y MOYETKY. Y CBAKOjaKO ajbKaBO
cacTaBJbeHOM TekcTy YcrtaBa CpoOuje ox 2006. naneko Hajiomuje mwe-
roBe oapeznde cy o JpynckuM npaBuma. Hajuenrhe, one cy 6e3 ukakBor
penuroBama Mpey3eTe OHAKBE KakBe Cy y oArosapajyhum mehynapon-
HUM KOHBEHITHjamMa O JbyACKHM mpaBuMma. Ako je CpOuja MOTIHCHUK
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TUX Mel)yHapoJHUX KOHBEHIIMja O JbYJCKAM NPaBHMa, OHJA CBa JbYJI-
cka mpasa oxpeheHa Tum koHBeHIMjaMa oOaBe3yjy CpOwujy, craBuiia
¥X OHAa y CBOj ycraB wiu He craBuia. OBako, mu Tyhe dopmynamuje
MpeJICTaB/baMoO Kao CBOje, IITO je He camo onrtepehuBame HemnoTpeo-
HUM TEKCTOM JoMaher ycrasa, Hero u kpaha Tyhe ayropcke cBojuHe.
Oxn JbyncKkux npasa ycras Tpeba Ja Caipiku jeMCTBA Koja NOjeAMHaL
MMa Kao MPUIaJHUK KOHKPETHE MOJIUTHYKE 3ajeTHHLE — Ip)KaBe, Koja
HHCY TIpeMeT Mel)yHapoTHHX KOHBEHIIH]ja jep OBE UMajy YHUBEP3aIHY
BaXHOCT. Y DpaHIyCcKoj U y JIelly IEMOKPATCKOT CBETa Jby/CKa IpaBa
Hucy oapehena y ycray. Tako ce y Baxehem ycray [lete ¢panirycke
penyomuke on 1958, Jle ['omoBoM ycTaBy, kKaxe Kako ,,OpaHIlycKu Ha-
PO CBEYaHO MPOIVIAIIaBa CBOjy MPUBPIKEHOCT IpaBHMa YOBEKa U Ha-
YyenrMa HapoJlHe CYBEpEeHOCTH Kako cy Omia yrBphena Jlexmaparujom
on 1789, morBphenom u nomymeHoMm IIpeamOymom Ycrasa om 1946.%
Ham 6ynyhm ycraB He Ou Tpebano ma mpenucyje onpende o JbYACKAM
npaBuMa u3 MehyHapomnnx akara. One HemoTpeOHO omrepehyjy yc-
TaBHU TEKCT M YMHE Ta JOCAJHUM M 3aMOPHHM IITHBOM 3a YHTAIbC.
YcraB He cMme TakaB fa Oyne. Hampotus, o Tpeba ma Oyne TeKCT Koju
HUje HAllOpaH 3a YUTamke M HEelPaBHUIIMMA U KOjU CE JIaKo maMTu. Mu
heMo MMaTu BIaCTUTH YCTaBHH MJICHTUTET aKO Hall yCTaB Uy 00JIacTh
JbYJICKUX IpaBa Oy/ie BEpHO M3pakaBao MOCEOHOCTH Halle IpXKaBe U
HallMje — HAIIMOHAIHU WACHTHUTET, Ha IPUMep, J1a je hupuiuma mucmMo
y ciyx0eHoj ynorpeou. [IpaBHO perynncame JbYJICKHX IpaBa je y mo-
JICJbCHO] HAJUICKHOCTH — IOjeIMHAYHE JpKaBe U Mel)yHapoHe 3aje-
nute. Jpxasa ypehyje npaBa cBojcTBEeHa jeHOM HapoAy, melyHapoaHa
3ajeTHHIIA TIpPaBa CBOjCTBEHA YOBEUAHCTBY Ka0 YNTABOM JbYICKOM POJY.

Hwu onpendama o ekoHOMCKOM ypehermy 1 jaBHUM (prHaHCH]a-
Ma HHje MECTO y ycTaBy. JlaHac cy Te ofpeznde y ycTaBy peluKT COIHja-
JIUCTHYKE YCTAaBHOCTH, y KOjOj je, Kako je Beh mo3Haro, ApaBa OCHOB-
Ha U TIpeHaramena ycrapHa TemMa. OHOJIMKO KOJHKO je TO HEOITXOIHO,
Te onpende Tpeba y ycTaBy BE3HWBaTH 3a MPABO CBOjHHE W FHETOBE Ma-
Hu(ecramyje, a He MICaTH O TOj TEMH YHTaBy €KOHOMCKY pacIpaBy U
cTBapatu rpal)y 3a yuOeHHKe eKOHOMCKE TIOJTUTHKE.

JpxaBHe BIACTH W HHUXOB MehyCOOHHM OJHOC y ycTaBUMa
ce Hajuelnrhe M3aXy IMOJ HACIOBOM ,,0praHu3aiuja Biactu®. Heko je
cMarpao Jia ped ,,opranusaija‘ Tpeda 3aMeHHUTH pedjy ,,ypeheme kao
nomMahiom, TipemM/a joj je 3Ha4eHwe MCTO, Ta Taj JICO Haller ycTaBa uMa
HazuB ,,ypeheme Bractu‘. Tum HacioBoM 00yxBara ce 00pa3oBame, Ha-
JJIC)KHOCT U HAYMH paJa 3aKOHOJAaBHC 1 U3BPIIHE APKaBHE BJIaACTH, Ka0
u wrxoBu Mehycoonn omnocu. CyJncka BIacT je BIIACT cama 3a cebe,
OHa HeMa OJTHOCE C JIPYTHM JIPYKABHUM BJIaCTHMa, HE3aBHCHA je.

V obmactu OpFaHI/I3aL[I/IjC APJKaBHE BJIACTH [IBa ITIaBHA [TUTakba
Ccy: je,I[HO,I[OMHI/I WM ABOAOMHU MMapJIaMCHT (CKyrIIIITI/IHa) n jCI[HOFJ'IaBa
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win Bornasa erzekytuBa. Y Knesxxesunn u Kpassesunu Cpouju y XI1X
Beky 1y PenyOmuim Cpouju y XX (ox 1990) u XXI Beky 6ui1o je mpuc-
TaNnIa JBOJIOMHOT cUCTeMa, Tipemia je y ycraBuma CpOuje Taj cuctem
nocrojao ceera jiBe roxune (npeasuhen Yerasom on 1901, koju je Ba-
xwuo ox arnpuia 1901. mo maja 1903). /laHatme nprcTaIUIle IBOIOM-
HOT CHCTEMa yIa/iajy y 3aMKy Ja JIPYTu JA0M Oy/ie Y MajoM MPBH JOM.
To Huje cMucao 1BOAOMHOT cuctemMa. /IBOMOMHU CHCTEM MMa CMHUCIIA
camo Kaj JPYyrd JIOM MMa MoceOHY COLMjallHy OCHOBY KOja je Hherosa
n300pHa OCHOBA. Y Y MOpa OMTH YKOPEHCH MoceOaH MHTEPEC, Ynje
MPEICTaBHUINTBO Tpeba aa Oyne npyru goM. Peu ,,Cenar™ 3a qpyru qoMm
“Ma CBEYAaHO W TI'OCIOJCTBCHO 3HAYCHE, ajk je oHa roya (opma Oe3
COIMjAJTHOT U HHTEPECHOT YKOPCH:-ECHha TOT JIoMa. YBOJHUTH JIPYTH JIOM,
a HEeMarTH 3a era COIMjaTHO U MHTEPECHO ONPAaB/akhe, 3HAYH YIIIeIaTH
ce Ha Tyhy UCTOpHU]jy U YCTaBHY TPaJHMIIMjy, KOja je 3a CBOJy MOJJIOTY
nmajia IpyurrBo KOje MH HUKaJaa HUCMO UMaJIMU HUTHU I'a UMaMO JaHac.
Hpyru nom Hac Hehe yBeCTH y JPYIITBO CTapUX €BPOICKUX JAEMOKpa-
THja y KOjeM HHKaJa HUICMO HU OWIIH.

MucnuM a2 cMO MM TOTPOILIMIM MOJEI JBOITIABE €r3eKyTH-
Be ycnocTaBibeH YcraBoM o 1990. u moHoBibeH y YcrtaBy o 2006.
On nyje usrpahen no odpacurma HU MapIaMEHTAPHOT HH MOIyNpe-
CEIHMYKOT CHCTeMa HEero npemMa HEeMOHOBJbUBUM, a Beh mpomumM uc-
TOpPHjCKUM Tpuiinkama y CpOuju MoYeTKoM JIeBeieceTHX rognHa XX
Beka. Taja cMO MM M3 caMOYIIpaBHOT colyjanu3ma (GopMaaHo U HH-
CTUTYLHMOHAIHO YIUIM Y PEXHUM HapliaMeHTapHEe JEMOKpaTuje ca TeK
(hopMHpaHUM EKOHOMCKHM M IOJIUTHYKAM HHCTUTYTHMa KOjH j€ TIpare.
[Toce mona Beka HUXOBOT HemnocTojama y CpOuju cy ce moHOoBO (op-
MUpaje MOJIUTUYKE cTpaHke. Uucra mapaaMeHTapHa Biaja y Kojoj je
BJaJa Ha KJalKaJWL{ — CTOjU rope KaJ nMa napiaMeHTapHy Behuny,
naja goJie Kaja ocraHe 0e3 leHe MOAPIIKE — 3HauUMIIa O BEJIHKY omac-
HOCT 3a CTa0MITHOCT TeK YBEJICHUX MHCTHUTYLHja U HOBOT MOJUTUYKOT
cucrema. CBecT rpahana, ToTOBO I10J1a BeKa HABUKABaHa Ha jelaH HCTH
LEHTap BJACTH, XTeJa je A2 U Yy HOBOM IIOPETKY 3HA IJe j& CEAUIITEe
BiacTH. 300r Tora ce MpUOENIO jeMHOM yCTaBHOM JiykaBcTBY. Ilpen-
BuljeH je npeaceaHuk PemyOinke ckopo HETPOMEHIBMB TOKOM CBOT yC-
TAaBHOT MaHJaTa ca MajiuM opiamhemrMa Bractu. TexxuinTe je 6uino
Ha BErOBOM HETOCPEIHOM H300py, jep TakaB n300p HHOKOCHOT OpraHa
CTBapa WIy3Ujy O TOME Jia je KoA mera U Hajeeha Biact. Hema ycraBHe
WHCTUTYLHj€ KOja c€ HE MOXKE y MpaKcH 3JI0YNOTPeOUTH U THUME U3-
HEBEPUTH HEHA CBpPXa, Ma je Tako OWIIO U ca WHCTUTYLH]OM Hpeaces-
Huka PenyOnuke. Anu, nanac je OUTHO Ja Cy OTIANM pa3io3u Ja OHa
U TIOCJIE BHLIE Of YETBPT BEKa OCTaHE MUCTa Kao IITO je Omia Hekaza.
[Ipemaa MHOTM cMaTpajy Aa HalleM MOJIMTHYKOM MEHTAIUTETY BUILE
OZIrOBapa Jia ce yCTaBHH MPEJIOM M3BPILIU Y KOPUCT Tpenacennuka Pe-
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yOJIMKe, TEOPHjCKU apryMEHTH WY y MPHIIOT TOME JIa Ce Taj MPesioM
W3BPILIN y KOPUCT KJIACHYHE NapiaMmeHtapHe Biazae. IIpeacennux Pe-
yOJIMKe KOjU ce HeToCpeIHO Oupa He MOXKe OMTH caMo CUMOOI JpKa-
Be. themy ce ycTraBoM Mopa IOJCTUTH U jeJJaH KPYT IOCJIOBa W3BPIIHE
BJIACTH, YaK M MpaBo ydvemrha y 3aKOHOAABHOM MOCTYIIKY MapiiaMeHTa,
anu Oe3 omnyuyjyher miaca. Melhytum, 0K je Biaja MOJUTHUKHA OJI-
TOBOpHA MapiaMeHTy (Ton onpeheHUM TPOLECHUM YCIIOBHMA, NPe/-
JIOT 32 IV1acame O HEMOBEPeHY MapiaMeHTa BIIaH MOXKE C€ YITIaBHOM
y CBako BpeMe MOCTABUTHU Yy MapJIaMEHTy), peJACceTHuK Penyomuke je
MOJMTUYKH HeoJroBopaH. OH 0[roBapa camMo 3a IOBPEey ycTaBa HiTd 32
KPUBHYHO JIEINIO BeJien3/1aje. 3a OnpaBJaHoCT OCIOBa H3BPIIHE BIACTH
Koje o0aBsba He ofiroBapa HUKOME. To je y ciucTeMy OJIrOBOpHE BIACTH
(limited government) TaMHa MpJba — HEOATOBOPAH (OCHM MPaBHO) e
npxkase. Jlakne, monen npenceanuka PermyOnuke n3 Yerasa ox 1990.
He Tpeba y HoBoM ycTaBy CpOuje ocBexaBaTH, Kao IITO j& YUUECHO
y YeraBy ox 2006, Beh ra mocTtaBUTH Tako Ja W3BpIIHA BIAacT Oyme y
LEJIMHY OJIUTUYKH oAroBopHa. OHOC M3Mel)y 3aKOHOIaBHE U M3BPIII-
HE BJIACTH TpeOasio OW YyCKIIAUTH ca 3aXTeBUMa HOBOT' BpEMEHA, TIPO-
MEH-CHE MOMUTHYKE KynType y CpOuju U mpoMer-eHe TIONIUTHYKE KapTe
EBporne y nocienmme Tpu JeleHuje.

Huje ycraB Taj akt koju O6u Tpebano aa caapku oapende o
cyaoBuMa. Y 3eMJbH ycTaBHOCTH, PpaHIyCKOj, CyI0OBH HUCY HU Mpe-
MET peryiucama yYCTaBa HHM MpoydaBamba akaJeMCKe AUCLHILIMHE
YeraBHo npaBo. CynoBu ce ypelyjy y HOCEOHHUM CyACKHM OpraHu3a-
LMOHUM 3aKOHMMa W MpOyuyaBajy y akaJleMckoj AucuHIUMHU Cyncko
paBo (CyACKe MHCTUTYLH]E). YCTaBU CaApKe caMO Hadesia O BPILICHY
CYJICKe BJacTu U ofpel)yjy HajBHIy CylcKy WHCTaHIly. Mehy muma Ou
ce Mopana Hahu 1 openda o Tome Ko Oupa cyauje. Taj u3dop, npemaa
TO 3HAUM YBJIa4ueHe €CHAICKOT JyXa y CyACTBO, Tpebaso O MOBEPUTH
Telly cactaBjbeHOM o cyauja. Cymujy Tpeba ma Oupajy cyawmje. Ilpe
Hero mTo ce HoBH ycTaB CpbOuje Oyne noHeo, Tpedano Ou pamrducTuTH
MUTambE J1a JIM j€ jJaBHO TYKUJIAIITBO yCTaBHA MITH 3aKOHCKA KaTeropuja.

VY Behunm 3emarpa Koje WMajy moce0aH yCTaBHU Cya, IIO-
CTOjame TOT CyJla IPEIBUNEHO je YCTaBOM, a BeroBo ypeheme, mocry-
MaK M JIgjCTBO omTyKa 3akoHoM. OHo 1mTo Tpeda na ce Hahe y ycTaBy
y BE3W C YCTaBHHUM CYJOM j€ HaJJIe)KHOCT TOT OpraHa u Opoj cymuja
1 BuxoB n300p. Cee apyro tpebano Ou ypehuBaTi moceOHUM 3aKo-
HoM. CBOjy OpraHH3aIfjy 1 paj caMoCTaITHO O ypehnBao yctaBHU cyn
CBOjHMM TIOCTIOBHHKOM. Y CBAaKOM CIIy4ajy, C OpojeM ycTaBHUX ofpenada
0 yCTaBHOM cymay He Om Tpebamo mperepuBati. Heoarosapajyhy on-
penly o ycTaBHOM Cyay, KOja MOXKe JOBECTH JI0 3aryIIeHmha HePEeIIeHHM
MpeIMETHMa 1 3aCTOja y pafdy, YBEK je JIaKIle MPOMEHUTH akKo je OHa Y
3aKOHY HETo KaJa je y yCTaBy.
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3Byud MOXKJa HepasyMHO pehw, anu UCTHHA je 1a je MUTambe
TeputopujanHe opranusaije Cpouje joir yBek oTBopeHo. Bpeme je na
ce 0 TOME Haj3a] MOBEAe CTPydYHA W MOJMTHYKA pachpana. Y moced-
HUM, HETIOHOBJHMBUM HCTOPHjCKUM ycioBuMa, BojBoanHa u KocoBo
n Meroxuja HOOWIH Cy TMOJIOXKa] AyTOHOMHUX TEPUTOPHjAITHUX jEIH-
HUIA, HA OCHOBY MOCEOHOI 3aKOHA O CBaKO] OJ HUX KOje je JIOHEeJO
[pencenuumro Haponue ckymuruae Cpouje 3. cenrembpa 1945. ro-
JIMHE, Y, KaKo je Y BbHUMa peducHo ,,penepantoj Cpouju‘. OHe cy Takas
MOJIOXKa]j, YaK OjayaH eJIeMEHTHMa [ToceOHE IPIKaBHOCTH, 3aJIpKaJie CBE
BpeMe TocTojama Jyrocnasuje y kojoj je CpOuja Omiia jemHa o mect
(denepaiHuX jenmuHMIA, Ia U OHJA Kaja ce JyrociaBuja paszeniia Ha
IIECT CaMOCTaJIHUX Jip>kaBa. CpOuja BUILIE O ceaMIeceT ToIuHa UMa
ACUMETPHUYHO JpxaBHO ypeheme. AyroHoMHja JiBe mokpajune y Cp-
OMju HUKaJa ce HHje JNOoBOIWIA y nmuTame. CBakKUM HOBHM YCTaBOM
oHa je camo yBehaBaHna. Te J1Be MOKpajHHE Kao Jia CC HUCY CjeIUHIIIC
¢ reputopujom CpOwuje, Hero ¢y joj noaare, KocoBo u Metoxuja mociie
Bankanckux parosa, a Bojsoauna nociie [IpBor ceerckor para. Uy ox-
JyKaMma BUXOBUX HajBHIINX MPEACTaBHUYKUX Teda 1945. rosopu ce o
LIpUKIbYUey GenepanHoj CpOuju, kao aa 10TiIe HUCY OWIIe Y O]
HEro ¢y joj ce ,,upukibydmiie’ ek 1945. Ta peu ynyhyje Ha 1o na cy
cadyBaJie 3a cebe IpaBo caMOOIIpe/Ie/beha — OJUTyUrBamba 0 ToMe Xohe
i u nasbe octat y Cpouju niu he u3 we uzahu. Jenan on aprymeHa-
ta mTo cy Anbanim KocoBo u MeToxujy caMOnporiacuiin JIp:KaBoM
01O je u Taj — UICKOPUCTHIIM Cy IIPAaBO Ha caMoolpeaesbehe Kocora u
Mertoxwuje. TakBe TeXmbe JONUIE CYy Y BpeMe Bakema Ycrasa o 1974,
110 n3paxkaja u'y Bojsogunu u oHe 61 ce CUTYpHO T0jadyaBajie Ja ayTo-
HOMAIIITBO — HACTOjamke a BojBoamHa 01 ayTOHOMH]E TTOCTaHE Ip>KaBa
— HHje OO0 Ha BpeMe MOJIUTUYKH TTOPAKEHO U y MOCIEIHEM MOMEHTY
caceueHo. He 1 cacBUM yramieHo jep OHO jOII YBEK THHbA.

Hu y Canpaky HUCYy yTHXHYJE HJEje O CAaMOOIPEEIbEbY, C
MO03UBOM Ha TO Aa je CaHllak IMao y Mpolecy CTBapama HOBE BIACTH
cBoje Antudammctinuko Bujehe HapoaHor ocnobohema Canijaka, cBe
10 cBoje ckynmTuHe of 29. mapra 1945. y HoBom [lazapy Ha K0joj
je omrydeHo aa jeaan Opoj cpe3oa CaHuaka ,,ipunajany denepaiHoj
CpOuju*, a npyru LlpHoj l'opu (He kxaxe ce ,,penepanHoj), a ,,1a ce
Antudammctuuko Bujehe HapogHor ocnobohema Caniaka onmax
pacmyctu. Ha ocHOBY Hauena o ,,cyBepeHOCTH Hapozaa Jyrocnasuje’,
npornameHor omiykama /[pyror 3acemama ABHOJ-a, Makenonuja
koja je ox bamkanckux paroBa Ouna cactaBHH 1eo CpOuje, onesbeHa
je on me M mocraia nocebHa penyoiuka denepanne Jyrocnasuje. Y
BpeMe Hactajama KpasseBune CXC cBe To Omia je jenmHcrBeHa Cp-
6uja. Han rmaBom CpbOuje he n nasme BucutH /laMOKIIOB Mad cenecuje
IBEHUX TEPUTOPHja C TIO3MBOM Ha UCTOPHjY JIOKIE TOJ ce OHa He Oyne
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TEPUTOPHjAITHO OpraHU30Baja Kao jEeAMHCTBEHA, HEIeJbHBa IpiKaBa
ca MCTHUM OOJNMKOM JICIeHTpai3alnyrje CIPOBECHUM Ha I11eJI0j HEHO]
teputopuju. Kakas hie To o6nuk (wnm obnuu) Outh, To Tpeda npema
00jeKTHBHUM MEpUIMMa OIPEAMUTH IMPe HEero IITO c€ MOKPEHE MOCTY-
[aK 3a IPOMEHY YCTaBa.

VY Be3u ¢ TepUTOPHUjaTHOM JCLEHTpaIN3alnjoM, HaMehe ce u
MUTalke CUcTeMa JoKanHe camoynpase y Cpouju. Ty ce Beh ronnnama
CTame He Mema. [laHamma gokanHa camoympasa y CpOuju ¢pyHKIHO-
HUIIIE Ha OCHOBY TepHUTOpHjaHe nojaene CpOuje Ha onTrHe yTBpheHe
3a moTpedbe KoMyHaIHOT cuctema jomr 1955. JlaHac je oHa HEOApKH-
Ba aKO Ce€ JKEeJIM MCTUHCKA JIOKAJIHA caMOyIpaBa, K0joj Cy OCHOBE MaJie
OIITHHE, a HE CaJallibe BEJIMKE KOjuMa je Tpedajo Jia ce OCTBapH
KapneseBa uneja o koMmyHaiaHoMm cucteMmy. Cajaiima MOHOTHITHOCT
OIITHHE YHU(POPMHUILE JTOKAJIHY CaMOYIIpaBy, IITO OBOj HAHOCHU LITe-
Ty, jep ce ONIITHHE MPUPOIHO jefHa O Apyre pa3nukyjy. Tpedamo ou
MIPOYYUTH UCKYCTBA 3€Majba C JBOCTEIIEHOM JIOKAJTHOM CaMOYIPaBOM
1 IPOLICHUTH HEHE IPEIHOCTH WM HelocTaTke y nopehemwy ¢ peruo-
HaJIM3aIlHjoM, I1a IPUMEHUTH OOJIMK KOjH je moronHuju 3a Cpoujy mwim
o0a.

BepoBarHo moy4eH UCKYCTBOM U3 BaHPEIHOT CTarba 3aBeie-
sor y Cpouju 2003, Yeras ox 2006. je 1Ba cTeneHa HEPEJOBHUX CTamba
y 3eMJbH (PaTHO ¥ BaHPEIHO), KAO IITO YHHE MHOTH YCTaBH y CBETY, pe-
TYJIHCAo0, MOIITO Cy Y TAKBUM CTamHMa HajBeha rakema ycrasa. Mmak
je, y HajO60Jh0j HaMepH, OTHINAO0 Y HEMOTpeOHa JeTabricama Kao Ja je
padyHao ¢ THM Jia YCTaBHU IMOpEJlaK Y 3eMJbU HUje cTabWiIaH U Jia cy
Moryha decTta BaHpeIHA CTama. Y CBAKOM CIydajy, MpeaBUlEHH OTe-
JKaHU TMOCTYIAaK 3a 3aBOheHe HEPEeIOBHHUX CTamka y YCTaBy, 3allTHTA
je on moryher camosnantha, ¢ 003upoM Ha TO 1a je, 6apem y EBporn,
BpeMe JIp’)KaBHUX yaapa U3BEICHNUX CYCIIeH/I0OBambeM ycTaBa Beh naBHa
MPOIILIOCT.

VY Besu ca CUCTEMOM IPOMEHE YCTaBa MOCTOjJH CTapa Heloy-
MHUIIa Ja JId, 300T 3Ha4Yaja KOjH yCTaB UMa, y MOCTYNaK JOHOILIEeHa HO-
BOT ycTaBa Tpeda yKJbyUUTH rpaljaHe HEMOCPEIHO UITH OTEKATH MOCTY-
nak y napnamenty. [Ipyrum peuuma, na nu nqoHocuian Tpeba na Oyne
HapOJ WM HEroBO MpeAcTaBHUIITBO. [locToje MuLIbemka, Koja ce Mo-
3MBajy Ha npakcy o0a Hamosneona, 1a je ycraBHu pedepeHaym nocedan
OOJTUK OKTpOMCama yCTaBa, OKTPOMCAaHH ycTaB 00aBHjeH IEMOKpar-
cKkoM oOmanaoMm. tbume ce cTBapa miry3uja o ToOOOXe JEMOKPAaTCKOM
ycTaBy, oceOHO OIacHa aKko je MPeTXOAHO M30CTaja mapiaMeHTapHa
pacmpaBa M mapiaMeHTapHO OAJy4HBame. be3 mpeTxoqHor TeMesbHOT
yIo3HaBama rpahana ca CMHCIIOM U IMJBEM Pelleha Y IPeasory ycra-
Ba 0 YMjeM yCBajamy Tpeba Ja ojuiyde, jeliHa IEMOKpaTCcKa yCTaHOBa
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JIMIIIaBa C€ CBOj€ CYIITHHE M OTBapa MyT 3a ayTOKPATCKy BJacT. 300T
TOTa je YCTAaBOTBOPHU pedepeHIyM MOTEHIHjaTHO ABOCEKIn Mad. OH
jecTe HemoCpeHO OTyUnBamke rpaljaHa o0 ycTaBy JApiKaBe, alld ako My
HE MIPETXO/M jaBHA paclipaBa, ako je M30CTao JBO00j apryMeHTHMa 32
Y MPOTHUB MPEJIora yCTaBa Wi j¢ Y jJaBHOM MEbCHY CTBapaHO PacIio-
JIOKEHE Y KOPHUCT jeHOT n300pa, pedepeHayM je IeMOKPATCKU 00IUK
3aBoljema JAUKTATYpeE.

EBo, To Ou Moryie 6utH Teme o kojuma 6u CpIICKU MPaBHUYKH
KIIy0 MOrao y Hay4HOj ¥ IIMPOj jaBHOCTH Ja MOKpeHe pacnpay. JoOpo
je wro je Kiy0 neno renepainuje HOBUX, MIaJUX JbYAH, O KOJUMAa jOIL
YBEK y JaBHOCTHU HE NOCTOje mpeapacyze. U mTo je cracana HOBa reHe-
pauuja ycraBHUX npaBHuKa y CpOuju u Perryonuum Cprickoj, HeoriTe-
pehena npouuum uaejama U npeBa3ul)eHUM PE30HOBAKEM, KOja HeMa
CTpax O HOBOT M MMa OJIBAXKHOCT Ja ce cyouH ¢ Temkohama. CacBum
y CKJIaJly ca CPIICKOM HapOIHOM TOCIOBHIIOM ,,MIlazo ce ApBO JIaKo
caBHja’, IpH YeMy MOJ ,,caBUjambeM  Tpeba pasyMeTH npuiarolaBame
HOBOM BpEeMEHY. 3Ha4YeH-¢ OBE HapOJIHE MMOCIOBHUIIE j€ U TO J]a CE CTapo
JpBO MPUJIMKOM CaBHjama JIOMH. Mitahju HayyHH Hapamiraj Koju, oap
KaJa je 0 ApYLITBEHUM HayKama ped, UMa HeyrnopenuBo Behy HayuHy
c11000/Ty O MPETXOJHUX TeHepalyja | Pacloiaxe jeJHOCTaBHUM H Jia-
KHM CpeJCTBMMa HayYyHOT KOMyHHIMpama, Tpebajao Ou 1a rope HaBe-
JeHe TeMe o0paiu Ha 00jeKTHUBaH u HOB HauuH. Jep, CpOuju je morpe-
0aH HOBM YCTaB, a HE MMOMPABKE CTApOT, LITO j¢é Y OCHOBU OMO CiIyuaj C
YeraBom Cp6uje o 2006.

XTeo OMX ma yrmo3opuM Ha jorm HermTo. [IpaBHa TepMuHOIO-
THja U Je3WK y yCTaBy Mopajy OuTu OecripexopHu. Ha ycTaBoTBOpHOM
pedepennymy ox 2006. rpahanmma je 6O MOAMETHYT jelaH MTPaBHO U
JE3WUKH HeTIMCMEH TEKCT, KaKaB je, HayKanocT, Baxxehu ycras. Y ycTaBy
YHOTpeOJbEeHN TIPaBHU HM3pPa3d MOpPajy WUMaTH opel)eHo M jacHO 3Ha-
Yerme, MOpajy ce n30eraBaTv JBOCMUCIIHIIE, jep jeMHO Tako Hehe mohn
JI0 Pa3NTUYHATOT TyMadeHa UCTE yCTaBHE ofpeade. Je3uk Mopa OUTH je3-
I'POBHT, jeJIHOCTABaH W JIAK 32 YUTAE. 3a JIPJKABY j€ YCTaB HCTO IITO
u bubnuja 3a BepHHKe, CBETa NMPABHA KEbUTA. Y MHOTHUM 3eMJbaMa HO-
Bou3aOpaHu med apkaBe MoJjake 3aKJIETBY CTaBJbamheM pyKe Ha yc-
taB. To obaBe3yje mucie ycraBa, Aa y TpaHHIIaMa cBOjux Mohwu, Texe
CaBPIIICHCTRY.

Parko Mapkosuh
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YIIYTCTBO 3A AYTOPE

Penaxuuja yaconuca Cpncka nonumuuka mMucao Nnpuxsara pa-
JaoBe Koju cy ypehenn Ha ciaenehu naumn.

PagoBu koju Hucy yckiaalenu ca gjatum ynyrcrsuma Hehe Outu
pasMaTpaHu 3a 00jaB/bUBaK-€ Y YaCOINCY.

3a nucame paja KOpUCTUTH hupUIuYHO mucmo.

Tekct nucatu y ponty Times New Roman, Benuuna dhonra 12, ca
YByUEHUM Tlacycuma u nipopeaom 1,5 u mapruaama Normal 2,5 cm.

Oo6um pana He cme OutTu Behu o1 36.000 kapakTepa ca pazMakoM
(mpunrkoM mpoBepe Opoja kapakTepa kopuctutu: Review/Word Count/
Character (with spaces) - aktuBupatu onuujy Include textboxes, footnotes
and endnotes.

Hme u npe3nme ayTopa ce MUIle Ha CPEAUHU, MAJIUM CIIOBUMA —
Bold w Italic (pouT 12).

Aduiaujanmja ce muIIe UCTIOJ UMEHA ayTOpa Ha CPEIMHU, MATUM
cinoBuma — [talic (bout 12). YKonuKO je ayTop 3arocieH Ha (akyirery,
HaKkoH HaBolhema (hakynTeTa, HABOIU CE M YHHBEP3UTET (HIIp. Pakynmem
nonumuykux Hayka, Yunusepsumem y Beocpady). YKOIHUKO je ayTop 3aro-
CJICH Ha MHCTHUTYTY, HABOAW C€ M I'paj y KOME c€ MHCTHUTYT Haya3zu (HIIp.
Hucmumym 3a nonumuuke cmyouje, beoepao).

HacnoB ce nurine Ha CpeIuHH, BETUKUM ciioBuMa — Bold (pouT 14).
dycHoTa MopeT HAcI0Ba CIyXH 3a HaBol)eHhe Ha3MBa M Opoja MpojeKTa y
OKBHUPY KOTa je WIaHaK HaIHCaH.

CakeTak ce IHMIIE UCIIOJ HACIOBA Ha CPEAMHM MAJIUM CJIOBHMA
BennuuHa (onta 12. Mcmox Tora muine ce TEKCT CaxeTka Yy o0MMy oJl
100 mo 250 peun - GouT 12, Justify. Caxerak canpku MpeaMeT aHaluse,
Wb pajia, KopuInheHe TeOPHjCKO-METOIONONIKE MPHUCTYIIE, Pe3yiaTare
3aKJbYUKe paja.

Kiby4yHe pedyn ce muily HCIOJ TEKCTa Ca)XKETKa MaJUM CJIOBHMa
(¢ont 12), u oxBajajy 3ape3oM. HaBomau ce o1 5 1o 10 kibydHHUX peun.

Ioanac/i0BM ce ULy HAa CPeIUHH, BETUKUM ciioBuMa - Bold (poHT
12) 1 HyMepHIlly ce aparnckuM OpojeBHMa. YKOJIMKO IOTHACIOB CaIpiKu
BHIIIC IIETIMHA, OHE ce Takol)e O3HauaBajy aparckumM OpojeBuma, u To: 1.1.
— ManuM oomuHuM ciioBuMa Bold (dorT 12).

Haunn nutupama:

dycHoTe y GopMH HAIOMEHA CE Jajy Ha JIHYy CTpaHe y KO0joj ce
HaJla3d KOMCHTapHCaHH JIe0 TeKCTa WM HaBoleHe nmteparype. DycHoTe
YHOCHUTH KOMaHJoM [nsert — Reference — Footnote. ®ycHoTe ce muiny
y ¢outy Times New Roman, senuuuna cioBa 10. dycHore Tpeda
MIOpaBHATH TI0 JICBOj U A€CHO] MAPTUHM, OHOCHO U3abpatu oniyjy Justify
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IIpninkoMm HaBohewa (ycHOTa pykKoBoaUTH ce ciexehum ymyr-
CTBHMA:

e npuiIuKoM HaBoljewa monozpaghuje/xmwuze pycnora mopa ca-
Ap:KaTH:

Hme u mpesumMe ayTopa, HACIOB paga Kyp3usoM ([ltalic),
Ha3MB M3/1aBaya, MECTO, TOANHY H3/1amba 1 Opoj cTpaHe.
Mpumep: Kpucrodep Kokep, Cympax zanada, Jocwuje, be-
orpaz, 2006, cTp. 54.

® JIPUWJIHKOM HaBOl)eH)a UjlaHaKa us3 yaconuca.:

Vime u npezumMe ayTopa, Ha3WB WIAHKA IOJI HABOJHHIMMA,
Ha3UB yaconuca Kyp3uBoM ([falic), Ha3WB W3maBava, MECTO
n3JaBama, Opoj, TOIMHA U3JIaKEemha U OpOj CTpaHe.
Hpumep: Muma Crojanunosuh, ,,On Teopuje colujamTHIX
KoH(IMKaTa 0 HUXOBUX pemewma‘, [lorumuuka pesuja,
WHctuTyT 3a monuTtHuke cTyauje, beorpan, 6p. 04/2009,
ctp. 67.

® NpUIHKOM HaBolewa 300pHuUKa padosa/noznaes.bsa u3 Kipuze:

Vme u npesume ayTopa, Ha3WMB pajia IMOJ HaBOJHHIMMA,
Ha3uB 300pHHUKA/TIOTNaBba Kyp3uBoM ([talic), wMeHa u
npe3uMeHa npupehuBaya 300pHUKA y 3arpajiu, Ha3UB H3/1a-
Baya, MECTO M3/Iama, TOJMHA H3amka, Opoj CTpaHe.
Mpumep: [ejana BykueBuh, ,,CpOuja u mpuapy uBame
EBpornckoj yHuju‘, y 300pHuKy: CpOuja — noaumuuxu u
uncmumyyuonainy usazoeu (npupenunn: Momumno Cy-
6otuh, XXusojun bypuh), UHCTUTYT 3a mOTUTHYKE CTyAN]jE,
Beorpan, 2008, ctp. 239.

e mnpuJIuKoM HaBohemwa nzBopa ca UnTepHera (He cMmejy npehu
Buuie o1 10% xopuithene aureparype):

Hwme n mpe3umMe ayTopa, HaCJIOB WiaHKa Kyp3uBoM ([talic),
IyHY HHTEPHET aJIpecy U JaTyM MPHCTYIIA.

Hpumep: Karen Devine, Stretching the IR theoretical spec-
trum of debate on Irish neutrality: arguments and evidence
in favor of a critical social constructivist framework of
understanding, Internet, http://doras.dcu.ie/609/1/int_pol
sci_29 4 2008.pdf, 05/03/2013

e mnpuwIHKoM HaBohema apxuecke cpalje:

MOpa Jia CaJp)KH Ha3MB MHCTUTYIH]e Y K0joj ce rpaha uyBa,
¢donn, dacrukiny (YKOIMKO MMa), HA3WB JIOKyMEHTa (ako
HEMa Ha3WBa JIOKYMEHTa ofipeljyje ce Tako jJa oAroBopu Ha
nuTama: ko? kome? mra?), MecTo, JaTyM.



- TIlpumep: Apxus Cpomje, MUJ], K-T, ¢ 2, p93/1894,
N3Bemiraj MuHHCTapCTBa MHOCTPAHHX JIENIa O TIOCTABJBCHY
koH3yna, beorpan, 19. anpui 1888.

® MNpPUJIUKOM HaBolhewa nponuca/3axona:

- IlyauM Ha3MBOM MpoONHCa/3aKOHA, Kyp3HMBOM IJIACHIIO Y
KOME je MpOoIuc 00jaBJbeH, OpOj U ToAMHA 00jaB/bUBAA.
- TIpumep: 3akon o n3BpiHOM noctynky — 3UII, Cnyorcoenu
enacnux PC, 6p. 125/04.
® INPUJIUKOM HaBohewa nydnukayuja y Hosunama:
- Hwme u mpe3nme ayTopa, Ha3WB WIAHKA ITOJ HABOJHHIINMA,
Ha3UB HOBHMHE KyP3HBOM, 1aTyM 00jaBJbHBamba
- IIpumep: Cnodonan Kibakuh, ,Yepuusios par 3Be31a IpOTUB
Xutnepa®, [Honumuka, 21. 12. 2004.
e Koa moHOB/beHOT IUTHPama MCTOr HM3BOPA Y3aCTOMHO HA
HCTOj CTPAHU KOPUCTUTH:
- HUcro, 6poj cTpane
- IIpumep: Kpucrodpep Koxep, Cympax sanada, Hocuje,
Beorpan, 2006, ctp. 54. Ucto, ctp. 55
e Ko nmoHoB/beHOT HUTHPaka HCTOT M3BOPA YKOJHMKO HHje
Y3aCTOMHO ¥ HA UCTOj CTPAHH KOPUCTHTH:
- Hwme, mpe3ume ayTopa, Ha3UB U3BOPA, HAB.JIENI0, OPOj CTpaHe.
- IIpumep: Kpuctodep Koxep, Cympak 3anaoa, Hocuje,
beorpan, 2006, ctp. 54.
Kpucrodep Kokep, Cympak 3anaoa, nas. neio, crp. 54.
Kon ynoca tadesna u rpag)uKoHa KOPUCTUTH:
W3nan tabene/rpadukona ueHrpupano nuie ce Tadena/I papukoH,
penHu Opoj, Ha3uB Tabene, BearnunHa GonTa 10.
Hcnon tabene/rpadukona mumie ce M3Bop: HaBECTH HM3BOP IO
MIpaBUIINMa [IUTHpaka 3a QycHOTe, BeanynHa GoHTta 10.

JluTeparypa ce HaBOM Ha MCTH HA4YMH Kao U y QycHOTama, C TUM
IITO Cce IPBO HABOJIU MPe3nMe, Ia uMe aytopa. Jluteparypa je mopehana mo
a30yYHOM pely 3a H3BOpE Ha NUPIIIHMIHOM MHICMY, KOjH c€ IIPBH HABOJE, a
3aTHM TI0 a0eIeTHOM pery 3a H3BOpE Ha JTaTHHHUIIH.

3a uiaHKe M3 yacomuca, 300pHHKA Kao U 3a MOINIaBJha y KIbUrama
NMOTPeOHO je HABECTU OJf KOje 0 KOje CTpaHEe je WIAHAK MU MOIVIAaBJbE y
300pHUKY/KEHH3H.

Jluteparypa caapku caMo U3BOpe KOju Cy HaBeleHU Yy QycHO-
Tama.

Haxkon suteparype, TaTHHUYHAM THCMOM HaBECTH HMe M Mpe3umMe
ayTopa Ha cpenuHu - Bold (pouT 12), ncnox Tora HaCcJIOB paja Ha €HIJIeC-
KOM BEJIMKHM CJIoBUMA - Bold (poHT 14).

275



Pe3ume (Resume) ce nuie Ha CpeMHU, MaIUM clioBUMa — Bold
(donT 12). Mcnox Tora muiie ce TEKCT pe3MMea Ha CHIVICCKOM je3UKY Y
obumy 1o 1/10 myxuHe wiaHka. Pesume caapku pe3yarare M 3aKJbydke
HCTpPaKMBama /10 KOjUX je ayTop JOIIA0 y CBOM paay M TO 3HATHO LIHpE
HETO Yy CaXKETKY.

Kibyune peun (Keywords) ce nuiy manum ciosuma (¢poHT 12) u
0/1Bajajy 3ape3oMm.

PanoBu koju ce mpenajy 3a o0jaB/bHBamEe MOpajy Ja ce 3aCHUBAjy
Ha HOBH]jOj JIUTEPaTypH, MOCEOHO HA M3BOPHMA, Tj. PAJOBHMA KOjU Cy
00jaBJbEHHU y HAYYHUM YaCOIMCHMA MOJIUTHUKOJIOIIKE TeMaTHKe.

PoxoBu 3a mocraBibame pazgosa cy: 1. ¢pedpyap, 1. maj, 1. aBrycr,
1. HoBemOap.

Ayrtopu ¢y y obaBes Ja NIPHIMKOM Clama pajoBa J0CTaBe U
I/I3_]aBy Ia Taj paz HUje paHuje o0jaBJbHBaH, Tj Ja paj HUje ayTOILIa-
THjaT WM IDIarujat. M3jaBa Moke ma ce mpey3Me Ha HHTEPHET Ipe3eHTa-
[IMjU Yacomnuca, www.spmbeograd.rs.

TekcToBe cllaTH y €ICKTPOHCKOM OONMKY Ha aapecy redakcija@spmbeo-
grad.rs.
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YIIYTCTBO PEIEH3EHTUMA

Vrmora pereH3eHara je Ja JIONPHHOCE OYYBamby BHCOKOT
KBaJIUTETa HaIIer Jaconuca. PenieH3uje cy aHoHMMHE y 00a cMepa. Pok
3a peleH3Upame je ceaM JaHa of nmpujema pana. Caapikaj pereHsmje je
MOBEPJBUB, T€ CE HE CME OTKPHBAaTH 0co0aMa KOje HHUCY Yy yPETHMIITBY
Yyaconuca. YKOJIHMKO PEICH3CHT y OMI0 KOM TPEHYTKY CXBATH Ja MOCTOjH
OuII0 KOju BUI KOH(IMKTA HHTEpEca y BE3W ca paJoM Koju Tpeba Jna
perieH3upa nmorpedHO je Ja O TOME INTO Ipe 00aBECTH PEIAKIIU]Y.
I[IpunankoM peneHsuje pykomnmca, peneH3eHT Tpeda ga NMONMYyHHU
PeleH3eHTCKH JUCT y MPUJIOrY.

Nwme, mpe3nme U 3Bambe ayTopa TEKCTa:

Ha3zus pana:

AKTYeIHOCT, IPYIITBEHH U HAYYHHU 3Ha4aj pa3MaTpaHe TeMe:

VY Kk0joj MepH je ayTop jaCHO HA3HAYHO TECOPH)CKH, METOOIOIIKH
MIPUCTYT y pamy:

Hda nu je pajg 3acHOBaH Ha CaBPEMEHO] M PEJIEBaHTHO] JUTepa-
TYpH, MOCEOHO y KOjOj MEpHU je ayTop KOPUCTHO HAjHOBMjE PE3yITATe
o0jaBJbeHE y HAYYHUM 4YacOMUCHMa U 300pHHUIMMA (ITOCEOHO YaCOMUCH
¥ 300pHHI W3 TIOJUTHUKOJIOTH]E).

Hayunu u npymrBenu nomnpunoc pajga.  ONIITH KOMEHTap o
KBaJINTETY Paja:

Bama cyrectuja ayTopy 3a moOoJpIarhe KBAJIUTETA paja, aKo
je moTpebHo:

Monumo Bac na onabepere jeqHy o pernopyka 3a Kareropusanujy
pana:

1. OpurvHaaHU HayYHU pa

2. lpernennu pag

3. Hayuna kpuTuka, mojxeMuKa u OCBPTH

Mommmo Bac na omabepere jemHy of Iperopyka o ITyOIUKOBamYy
OBOT paja:

1. OGjaBuTH Oe3 U3MeHa

2. O06jaBuTH y3 Majie U3MEHE

3. HakoH KopekIje, paJ IocjaaTd Ha HOBH KPYT PEICH3H]e
4. Onoutu

JonatHu KOMEHTapu 3a ypeAHUKAa KOjU Cc€ THYy eTHYKUX
(TnarmjapusaM, IpeBapa, UT1I. ) WIM HeKHUX APYTUX acrekaTa pana, a koju he
YPEAHUKY TIOMONH y TOHOIICHY KOHAYHE OTYKE O TaJheM CTaTyCy paja.

Harym ouene pana Nwme, npe3nMe 1 HayqHO 3Bab€ PELIEH3ECHTA:
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