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Abstract

The main goal of this paper is to conduct a legal analysis of the
way in which the International Criminal Tribunal for Former Yugoslavia
(ICTY) has been created. In order to achieve this goal, the authors have
researched the process of the creation of the tribunal, the theoretical
reflections on its creation, as well as the decision of the ICTY itself
on the matter in its Tadi¢ case. The authors have ascertained that the
UN Security Council, which has created the ICTY with reference to
the Chapter VII of the UN Charter, did not have the authority to do
such a thing — they concluded that the ICTY was created unlawfully.
Therefore, the authors are of the opinion that the jurisprudence of the
ICTY should not be interpreted in a way that it has any precedential
effect, i.e. in a way that it contributes to the development of general
customary international criminal law. In this sense, the authors conclude
that other international criminal courts and tribunals, and especially the
International Criminal Court, should not in their own practice refer to
the jurisprudence of the ICTY as a source of law of any kind, as well as
that such jurisprudence could only be relevant in the field of legal theory,
as if it represented doctrinal work.
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1. INTRODUCTION

Until quite recently in historical terms, the exercise of jurisdiction
in criminal matters has been reserved for national criminal courts.! In
other words, criminal jurisdiction, as the precondition for the exercise
of the right to conduct criminal repression (ius puniendi) was strictly
within the competences of the state, as one of the key elements of that
state’s sovereignty.

This started to change over the course of the twentieth century.
Namely, the horrors of two world wars which were waged on until
then unprecedented, industrial scale, have appalled the humanity and
accelerated ideas of “transferring” parts of national criminal jurisdiction
for the most serious crimes, which are of concern to the international
community as a whole, to international criminal judicial organs. Although
there were such (although unsuccessful) attempts before,? the first time
that they have been materialized were the famous trials in Nuremberg
and Tokyo in the aftermath of World War I1.

The very idea of conducting international criminal proceedings
is generally not a bad one, given the fact that some crimes are indeed
so politically sensitive, that it could not be reasonably expected that
any national judiciary could completely professionally and impartially
subject them to criminal proceedings (see Cassese 1998, 6-8). However,
in order for international criminal proceedings to have any sense, and not
to be regarded as a mere farse, the international judicial organs that are
conducting them in the first place need to be formed in a legally perfect
way. In other words, how can any “judicial” organ take upon itself the
right to issue criminal sentences, the most severe of them being penalties,
without fulfilling the condition that such an organ was at least formed
according to law?

However, there have been some notable historical exceptions, such as the trial of
Konradin von Hohenstaufen in Naples in 1268 and the more famous trial of Peter
von Hagenbach in Breisach in 1474 (see more about these trials in Skuli¢ 2020b,
96).

For example, the famous attempt to put German Kaiser Wilhelm II on trial after the
World War I (see more in Skuli¢ 2020b, 97-98; Bojani¢ 2022).
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In the spirit of what has been said, in this paper we shall analyze the
way in which the International Criminal Tribunal for former Yugoslavia
(ICTY) was created. The main hypothesis of the article is that this
tribunal has not been established in a lawful manner, because the organ
that founded it — i.e. the UN Security Council — did not have the authority
to do it. In order to check the hypothesis, we will research and analyze
various arguments that have been pointed out in legal theory, as well as
in the practice of the ICTY itself and by some of the organs of United
Nations (i.e. the UN Secretary General), pro et contra the method which
was chosen for the creation of the tribunal.

The analysis that we are about to conduct is a strictly legal one, i.e.
we would evaluate the creation of the ICTY strictly from the legal point
of view, using legal argumentation and legal reasoning. Namely, the
question of legality of the ICTY could essentially only be examined from
the legal perspective of (in)validity of legal basis for its creation, while
political arguments must not play any role in this regard (Skuli¢ 2013,
55). In other words, “in examining the legitimacy of the ICTY’s creation,
the questions of whether an international criminal tribunal should have
been formed and whether the acts committed in the former Yugoslavia
were severe violations of humanitarian law are wholly distinct from
whether the ICTY was formed according to rule” (Davis 2002, 406).

2. OVERVIEW OF THE PROCESS OF CREATION OF THE
ICTY

Starting from the early 1990s, the Socialist Federal Republic of
Yugoslavia (SFRY) was in the process of disintegration. This process
was not a peaceful one — in fact, it encompassed several armed conflicts:
the War in Slovenia (1991), the War in Croatia (1991-1995), the War in
Bosnia and Herzegovina (1992—-1995), the War in Kosovo (1998-1999)
which culminated in the NATO aggression against the Federal Republic
of Yugoslavia (FRY) in the spring of 1999, the armed insurgency in the
so-called Presevo valley in the Southern Serbia (1999-2001), as well as
the armed conflict in Macedonia in 2001. During these armed conflicts
it is indisputable that numerous atrocities, some of them amounting to
international crimes, have been committed.?

* Tt has been noted that the UN Security Council “created the Court under the pressure
of an international outcry” and that the “many resolutions preceding Resolution
827 were nothing more than a moderate reaction to an external pressure that,

11
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The UN Security Council, an organ of the United Nations which
was “given primary responsibility for the maintenance of international
peace and security” (Shaw 2003, 1084), started to deal with the armed
conflict(s) in the territory of the former SFRY in 1991 when it passed
its first resolution on the matter.* In the following year and a half, a
“chain” of the UN Security Council resolutions concerned with the
situation in the former Yugoslavia followed,” among which of particular
importance is the resolution 780 of 6 October, 1992, when the Security
Council requested the UN Secretary-General to “establish, as a matter of
urgency, an impartial Commission of Experts to examine and analyse the
information submitted pursuant to resolution 771 (1992) and the present
resolution, together with such further information as the Commission
of Experts may obtain through its own investigations or efforts...with
a view to providing the Secretary-General with its conclusions on
the evidence of grave breaches of the Geneva Conventions and other
violations of international humanitarian law committed in the territory
of the former Yugoslavia”.®

It has been noted that “while the Commission of Experts was not
originally set up in October 1992 with the specific view that it would
be the first step in the establishment of an ad hoc war crimes tribunal,
that prospect was nonetheless contemplated by several members of
the Security Council” (Bassiouni 1994, 790). So, it could be said

in 1993, became so strong that the Council had no other option than to create the
Court” (Baroni 2000, 237-238) — therefore, “the decision to establish the new
tribunal was a logical step for the Security Council” (Greenwood 1993, 642).
The question whether the Security Council possessed an authority to create the
ICTY will be addressed in the following pages. Here we would only like to point
out that, although, as we have said above, it is indisputable that heinous crimes
were indeed committed in the armed conflict(s) in former Yugoslavia, during the
course of the conflict(s) there was nevertheless a massive media effort that greatly
exaggerated the scale of these crimes. For example, Ciri¢ (2013, 175) reminds that
on 3 January 1993 Newsweek spoke about 30.000-50.000 rapes committed by the
Serbs, event though such an enormous and outrageous number, bearing in mind
the population figures at the time in former Yugoslavia (more specifically, Bosnia
and Herzegovina), as well as the duration of the conflict, was even theoretically
impossible.

4 Resolution 713, 25 September 1991. United Nations Digital Library. https://
digitallibrary.un.org/record/126827?v=pdf, (13. 8. 2025).

5 See e.g. resolution 764 of 13 July 1992, resolution 771 of 13 August 1992,
resolution 780 of 6 October 1992.

¢ Resolution 780 of 6 October 1992, para. 2. United Nations Digital Library. https://
digitallibrary.un.org/record/151310?v=pdf (13. 8. 2025).
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that the Commission of Experts “has made the greatest impact on the
establishment of the ICTY” (Colovié 2013, 122), i.e. that “the subsequent
stages in the establishment of the International Criminal Tribunal [...]
revealed the nexus between the Commission and Tribunal, though no
formal institutional links were developed’” (Bassiouni 1994, 790).7 After
the Commission submitted its first Interim Report,® the Security Council
“took the first step in establishing an ad hoc International Criminal
Tribunal for Former Yugoslavia” (Bassiouni 1994, 791) — namely, on
February 22, 1993 the Security Council passed resolution 808, through
which it decided “that an international tribunal shall be established for the
prosecution of persons responsible for serious violations of international
humanitarian law committed on the territory of the former Yugoslavia
since 19917 (para. 1).° Finally, after the Secretary-General submitted
his Report (in further text: Report),'® which also contained the statute of
the future tribunal in an annex, the UN Security Council has on 25 May
1993, “acting under Chapter VII of the Charter of United Nations”,"!

7 Schabas (2001) notes that the Commission of Experts “urged the establishment of
an international criminal tribunal, an idea that had originally been recommended by
Lord Owen and Cyrus Vance” (10). Calls for the creation of the tribunal were also
present in a part of legal theory at the time (see e.g. Meron 1993, 122, 132)

Colovi¢ (2013) analyzes the report critically (see 124—128) and concludes that
it was “based on information that was too general and that was acquired [...] by
indirect means” (127-128).

® United Nations Digital Library. https:/digitallibrary.un.org/record/243008?v=pdf
(13. 8. 2025). The Security Council further requested the UN Secretary General “to
submit for consideration by the Council at the earliest possible date, and if possible
no latter than 60 days after the adoption of the present resolution, a report on all
aspects of this matter, including specific proposals and where appropriate options for
the effective and expeditious implementation of the decision contained in paragraph
1 above, taking into account suggestions put forward in this regards by Members
States” (Resolution 808, para. 2).

Report of the Secretary-General Pursuant to Paragraph 2 of Security Council
Resolution 808 (1993), S/25704, 3 May 1993. United Nations Digital Library.
https://digitallibrary.un.org/record/166504?v=pdf (13. 9. 2025).

In the preamble of the resolution 827 the UN Security Council has noted, inter
alia, that “this situation continues to constitute a threat to international peace and
security”, as well as that “in the particular circumstances of the former Yugoslavia
the establishment as an ad hoc measure by the Council of an international tribunal
and the prosecution of persons responsible for serious violations of international
humanitarian law would enable this aim to be achieved and would contribute to the
restoration and maintenance of the peace”.

13
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adopted resolution 827,'% thus creating the ICTY." In the preamble
of the resolution 827 the UN Security Council has noted, inter alia,
that the situation in former Yugoslavia “continues to constitute a threat
to international peace and security”, as well as that “in the particular
circumstances of the former Yugoslavia the establishment as an ad hoc
measure by the Council of an international tribunal and the prosecution of
persons responsible for serious violations of international humanitarian
law [...] would contribute to the restoration and maintenance of the
peace”. !

12 United Nations Digital Library. https:/digitallibrary.un.org/record/1665672?v=pdf

(13. 8. 2025). It is interesting to note the resolution 827 was unanimously adopted
in the Security Council (Colovié 2013, 130). Namely, “it was far from certain
at the outset that using Chapter VII authority to create a criminal tribunal and to
impose criminal penalties on individuals — including high state officials — would be
acceptable to the international community as a whole* (Matheson & Scheffer 2016,
179). However, the quoted authors then note that “fortunately, the Yugoslav situation
came to a head in the period immediately after the end of the Cold War when the
members of the Security Council were freely using Chapter VII to take wide-
ranging actions having important political, military, and economic consequences‘
(Matheson & Schaffer 2016, 179). A different view on this issue has been presented
by Avramov — she remarks that the resolution has been adopted “under pressure
from the US”, which has considered itself to be “a supreme arbiter in the post-
Cold War world” (Avramov 1994, 490). In this sense, it has been pointed out
that “the creation of such a tribunal thus was one of the first priorities of the new
administration” in the US, i.e. Clinton administration (Matheson & Scheffer 2016,
175; for a detailed account on the official policy of the US regarding the creation of
the ICTY see Matheson & Scheffer 2016, 174-176).
However, several member states of the UN Security Council, i.e. China (a
permanent member of the Council), as well as Brazil (an elected member at the
time), have issued statements in which in their essence they declare their generally
negative stance to the creation of an international criminal tribunal through this
method, and that a lawful way for its founding would be an international treaty.
These states have nevertheless voted in favor of the creation of the ICTY due to
political reasons and considerations. Similar objections were also raised by Mexico
and FR Yugoslavia (see Miti¢ 1997, 146-148).

5 The official name of the ICTY was “The International Tribunal for the Prosecution
of Persons Responsible for Serious Violations of International Humanitarian Law
Committed in the Territory of the Former Yugoslavia since 1 January 1991,

4 The creation of the ICTY by the UN Security Council was a completely
unprecedented measure in 1993 (Murphy 1999, 63; Avramov 2011, 413). Some
authors note that “the establishment of the Yugoslavia Court is one example
of the many innovative measures that the Security Council has employed in
enforcing its decisions after the Cold War, creating for the first time a direct link
between accountability and peace” (Baroni 2000, 235; similarly, Greenwood 1993,
646). Namely, it was the first time in the history of United Nations that an ad hoc
international criminal tribunal has been created (see Avramov 1994, 480; Radulovi¢

14
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3. WAS THE ICTY CREATED LEGALLY?

A part of legal theory is of the opinion that “the creation of the

Yugoslavia Tribunal was most certainly a breakthrough in the enforcement
of international humanitarian law and marked the beginning of a new
era in international criminal justice” (Baroni 2000, 234). Nevertheless,
ever since the ICTY was founded, debates have been ongoing about the
legality of the method chosen for its creation. Naturally, these debates
are more present and are more vigorous in the circle of authors coming
from the states that have been impacted the most by the ICTY, i.e. the
states that emerged from the SFRY. The issue of legality of the creation
of the ICTY has also been addressed by the ICTY itself, in 7adic case.'

2000, 531-532), even though, in the period since the founding of the UN, numerous

wars have taken place, e.g. Korean War (1950-1953), Algerian War (1954-1962),
War in Vietnam (1955-1975), Soviet-Afghan War (1979-1989), Iran—Iraq War
(1980-1988), Gulf War (1990-1991) etc. — not in a single one of these cases did
the UN create an ad hoc international criminal tribunal, even though there were
plenty of evidence of various international crimes being committed during them
(see ABpamoB 1994, 485-486). Thus, the creation of such a tribunal only in the
case of former Yugoslavia (and a year later in the case of Rwanda) could hardly
be reconciled with an idea of equality before criminal justice. This is the fact that
not even the most prominent supporters of the ICTY in the field of legal theory
can directly deny. For example, Cassese (1998, 10) stated that it is “essential for
the international community to establish and strengthen criminal justice. Since, by
definition, justice cannot be selective, the present ad hoc Tribunals should soon
be replaced by a Permanent Criminal Court with general jurisdiction”. Similarly,
Meron (1993, 135), while vehemently supporting the idea of creation of the ICTY,
confessed that, in order to “avoid charges of Eurocentrism this ad hoc tribunal for
the former Yugoslavia should be a step toward the creation of a permanent criminal
tribunal with general jurisdiction”.

Prosecutor v. Dusko Tadi¢, 1T-94-1-T, Decision on the Defence Motion for
Interlocutory Appeal on Jurisdiction, 2 October 1995 (in the following text of this
paper — Tadic). The defendant has, inter alia, claimed that the ICTY was created
unlawfully (see Tadic, para. 8), while the court dismissed this claim (see Tadi¢, para.
146). While we shall address the particular and relevant parts of this decision on the
following pages of this paper, we will here only comment on the fact that the ICTY
has decided to determine whether it itself has been formed in a lawful way.

At first instance, the Trial Chamber in 7adic¢ has declared itself to be incompetent in
relation to the question of the legality of the ICTY’s establishment (see Disposition
in Prosecutor v. DuSko Tadi¢, 1T-94-1-T, Decision on the Defence Motion on
Jurisdiction, 10 August 1995) — in has stated that the “validity of the creation
of the International Tribunal is not truly a matter of jurisdiction but rather of the
lawfulness of its creation, involving scrutiny of the powers of the Security Council
and of the manner of their exercise” (para. 4) and that “this International Tribunal
is not a constitutional court set up to scrutinize the actions of organs of the United
Nations”, in a sense that it is without an authority to investigate the legality of its
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The main and most important question of this topic is whether it
was within the UN Security Council jurisdiction to create an (ad hoc)
international criminal tribunal. As we have seen, when it had created
the ICTY, the Security Council has referred to Chapter VII of the UN
Charter, which regulates the Council’s action with respect to threats to
peace, breaches of peace and acts of aggression. Namely, the Security
Council “shall determine the existence of any threat to the peace, breach
of the peace, or act of aggression and shall make recommendations, or
decide what measures shall be taken in accordance with Articles 41 and
42, to maintain or restore international peace and security” (Art. 39 of
the UN Charter). Furthermore, “the Security Council may decide what
measures not involving the use of armed force are to be employed to

creation by the Security Council (para. 5) — nevertheless, the Trial Chamber did
provide a series of arguments in favor of the thesis that the ICTY was indeed created
lawfully (see paras. 6-40), being of an opinion that “it would be inappropriate to
dismiss without comment the accused’s contentions that the establishment of the
International Tribunal by the Security Council was beyond power and an ill-founded
political action, not reasonably aimed at restoring and maintaining peace, and that
the International Tribunal is not duly established by law” (para. 6).

However, the Appels Chamber has considered the question of whether the ICTY has
been formed in a lawful way as the question of la compétence de la compétence
(kompetenz-kompetenz, see Tadi¢, paras. 18-19) — i.e. that “it possessed the
jurisdiction to decide its own jurisdiction” (Davis 2002, 408). This principle is
well established in international arbitrations, and its essence is that the “arbiters
have competence to decide themselves on their own competence (jurisdiction)
[...] if the arbiters did not possess ,,Kompetenz—Kompetenz*, than when an issue
of jurisdiction is raised, the arbiters should stop and wait for the determination of
the competent court regarding the validity of the arbitration aggreement [...] the
arbiters can themselves decide whether the contended arbitratrion aggreement is
valid or not* (Varadi et al. 2019, 583) — therefore, the arbiters could themselves
decide whether they, as arbitrators have been “formed lawfully” or not. In this
sense, the Appeals Chamber decided that it, i.e. the ICTY, had the authority to
determine whether it has been established in a lawful way or not. Neverheless,
an institute of la compétence de la compétence is incompatible with criminal law.
Namely, criminal courts do not possess the jurisdiction to adjudicate whether or
not they have been formed lawfully or not — they can only determine whether they
have jurisdiction regarding the concrete crime or not (see Skuli¢ 2020a, 101-102).
Also, it is plausible to say that it has been hardly to expect that the ICTY would
issue a different decision in the 7adi¢ case than the one it has issued, given the fact
that, “have the judges issued a different decision, they would have pronounced
themselves to be participants in illegal activity, so it could be in no case concluded
that they were unbiased in this case” (Skuli¢ 2020b, 125). In the end, we can say
that the stance taken by the Trial Chamber seems much more plausible than the one
taken by the Appeals Chamber — indeed, the ICTY itself was not empowered in any
way to adjudicate whether it was created lawfully or not.
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give effect to its decisions, and it may call upon the Members of the
United Nations to apply such measures. These may include complete
or partial interruption of economic relations and of rail, sea, air, postal,
telegraphic, radio, and other means of communication, and the severance
of diplomatic relations” (Art. 41 of the UN Charter). Of relevance for
our topic is also the power of the UN Security Council to “establish
such subsidiary organs as it deems necessary for the performance of its
functions” (Art. 29 of the UN Charter).

In its Report, the UN Secretary-General has stated that he believed
that “the International Tribunal should be established by a decision
of the Security Council on the basis of Chapter VII of the Charter of
United Nations” and that “such a decision would constitute a measure
to maintain or restore international peace and security, following the
requisite determination of the existence of a threat to the peace, breach
of the peace or act of aggression” (para. 22). Furthermore, he has stated
that “in this particular case, the Security Council would be establishing,
as an enforcement measure under Chapter VII, a subsidiary organ within
the terms of Article 29 of the Charter, but one of a judicial nature” (para.
28). This line of thought was followed by the ICTY in 7adi¢ case, when it
determined that “in sum, the establishment of the International Tribunal
falls squarely within the powers of the Security Council under Article
41” (Tadié, para. 36).'°

¢ There exists a tendency in a part of theory of international criminal law, when it
comes to the issue of legality of the ICTY, to uncritically adopt the ICTY’s own
decision on the matter in 7adi¢ case (in which it has deemed its own formation as
completely legal) and thus to proclaim its creation as legal, “without providing any
further argumentation. In this sense, Degan & Pavisi¢ (2005) write that the ICTY
has in 7adi¢ with compelling legal reasons dismissed numerous arguments of the
defense that disputed the authority of the UN Security Council to create this ad hoc
organ of criminal judiciary”, and that, therefore, “there should be no doubt regarding
its creation” (400). In this sense also Dahm, Delbriick & Wolfram (2002, 1132—
1133). Cassese similarly only notes that the ICTY itself proved that the objections
raised about the legality of the creation of the ICTY are unfounded (Kaseze
2005, 398), while Schabas (2001, 12) simply states that in the 7adic¢ jurisdictional
decision, the ICTY “clarified important legal issues relating to the creation of the
body”. It is interesting to note that one of the previously cited authors, Antonio
Cassese, a former judge and the first president of the ICTY (1993-1995), was also
the president of the Appeals Chamber in 7adi¢ case that has issued the relevant
decision. Without entering into further considerations on the appropriatness of the
ICTY itself to make an adjudication on the legality of its own creation (which we
were discussing elsewhere in this paper, see supra note 15), here we would only like
to remind that the task of legal theory is, inter alia, to research, analyze and criticize
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Secretary-General admitted that “the approach which, in
the normal course of events, would be followed in establishing an
international tribunal would be the conclusion of a treaty by which the
States parties would establish a tribunal and approve its statute”, which
would then “be open for signature and ratification”, and concluded
that “such an approach would have the advantage of allowing for a
detailed examination and elaboration of all the issues pertaining to the
establishment of the international tribunal”, and particularly that “it also
would allow the States participating in the negotiation and conclusion of
the treaty fully to exercise their sovereign will, in particular whether they
wish to become parties to the treaty or not” (Report, para. 19).

Nevertheless, the Secretary-General then listed the reasons that, in
his opinion, make the formation of'the tribunal via treaty disadvantageous.
In this sense, he outlined that it would require “considerable time to
establish an instrument and then to achieve the required number of
ratifications for entry into force”, and that “even then, there could be
no guarantee that ratifications will be received from those States which
should be parties to the treaty if it is to be truly effective” (Report, para.
20). Furthermore, the Secretary-General noted that the involvement
of General Assembly, “as the most representative organ of the United
Nations”, in the “drafting or the review of the statute of the International
Tribunal would not be reconcilable with the urgency expressed by the
Security Council in resolution 808 (1993)” (Report, para. 21). The
Secretary General concluded that the creation of the tribunal by the UN
Security Council “would have the advantage of being expeditious and
of being immediately effective as all States would be under a binding
obligation to take whatever action is required to carry out a decision
taken as an enforcement measure under Chapter VII” (Report, para. 23).

A part of doctrine concurs with the arguments that the UN
Secretary-General presented in his Report. In that sense, Raicevic¢
remarks that the process of “concluding an international treaty would
require a complex procedure and take a lot of time”, while there was
also “a serious concern (which would most probably have proven to
be correct) that some states, most notably the actors of the conflict on

jurisprudence. Therefore, the fact that the ICTY, or any other court in the world,
has made some decision, does not mean that such a decision must be regarded in
legal theory as some sort of a “sacred cow” — in other words, it can be subject to
theoretical research, analysis and eventually criticism — excactly what we are doing
with the decision of the ICTY in the Tadi¢ case in this paper.
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the territory of former SFRY, would not want to ratify the international
treaty on the creation of the tribunal, which would make its functioning
completely impossible” (Raic¢evi¢ 2002, 351; in this sense also Meron
1994, 79; Matheson & Scheffer 2016, 179). Sorel (2011, 32-33) notes
that “the lack of results from negotiations, combined with the growing
information about atrocities, ethnic cleansing, mass rapes, and population
displacements, compelled the Security Council to act in a manner both
symbolic and significant”.

Although the UN Security Council has obviously followed the
reasoning of the Secretary-General, such an approach was criticized for
various reasons. The first, somewhat prejudicial question, was whether
the situation in former Yugoslavia at the time could at all have been
qualified as a “threat to international peace and security”, as the UN
Security Council claimed in its resolutions 808 and 827 and, as such,
represent the basis for the Security Council to undertake measures for
maintaining or restoring international peace. In Tadi¢ the ICTY, although
arguing that the “threat to the peace” is more of a political concept
than the concept of an “act of aggression” which it deemed to be more
amenable to a legal determination, nevertheless conceded that “the
determination that there exists such a threat is not a totally unfettered
discretion, as it has to remain, at the very least, within the limits of the
Purposes and Principles of the Charter” (7Tadié, para. 29). In legal theory
the fact whether the conflict(s) on the teritory of former Yugoslavia
indeed represented a threat to (international) peace has been disputed
(see Cavoski 1998, 144-145; Skuli¢ 2013, 61-62; Colovi¢ 2013, 135-
137). However, the ICTY concluded that, even if the conflict in the
former SFRY was considered to be merely “an ‘international armed
conflict’, it would still constitute a ‘threat to the peace’ according to the
settled practice of the Security Council and the common understanding
of the United Nations membership in general” (Tadi¢, para. 30)."”

Having deemed the situation in former Yugoslavia as a “threat to
the peace”, the UN Security Council has chosen to react to such a threat
by creating the ICTY as a measure which had the aim to “maintain or
restore international peace. The ICTY opined that “prima facie, the

7 The ICTY further provided the examples when the UN Security Council has
classified cases of civil war or internal strife as a “threat to the peace” (Congo crisis
at the beginning of 1960s, and more recently Liberia and Somalia) and subsequently
acted in such situations under Chapter VII of the Charter (see 7adi¢, para. 30).
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international Tribunal matches perfectly the description in Article 41'®
of “measures not involving the use of force” (7adi¢, para. 34). A part
of doctrine also supports this view. In that sense, Paunovi¢ (1997, 126)
states that the UN Security Council had a discretionary right to create a
criminal tribunal, if the maintenance of peace and security in the world
is in question (126). Vasilijevi¢ (1996, 55) similarly argues that it was
left to the UN Security Council to “assess what measure it is going to
implement in the concrete case, and therefore criminal prosecution is
not excluded neither”.

Nevertheless, such a view has not been universally accepted in
legal theory. There have been multiple grounds on which various authors
have contested it. First of all, it has been said that the “creation of a
judicial organ within the framework of enforcement measures goes
further than even the most extensive interpretation of the text of the UN
Charter in accordance with the rules on interpretation of international
treaties according to the 1969 Vienna Convention” and that the “redactors
of the UN Charter in 1945 never even thought about such an outcome
— that according to the “famous” Chapter VII international courts could
be created” (Pordevi¢ 1997, 157-158; in this sense also Davis 2002,
397; Krivokapi¢ 2013, 28). The creation of a judicial organ, including a
criminal tribunal, is not explicitly listed as one of measures that the UN
Security Council could implement according to the art. 41 of the UN
Charter (see Milojevi¢ 1997, 104; Colovié 2013, 129)." However, the
ICTY argued that “it is evident that the measures set out in Article 41
are merely illustrative examples which obviously do not exclude other
measures” and that “all the Article requires is that they do not involve
the use of force” (Tadic, para. 35).

It is true that the list of measures contained in the art. 41 of the
Charter is provided in an exempli causa manner — it does not represent
numerus clausus. However, that does not mean that the Security Council
is completely free in deciding what other measures, besides the ones
already explicitly mentioned, could be implemented. As Davis (2002,

“The Security Council may decide what measures not involving the use of armed
force are to be employed to give effect to its decisions, and it may call upon the
Members of the United Nations to apply such measures. These may include
complete or partial interruption of economic relations and of rail, sea, air, postal,
telegraphic, radio, and other means of communication, and the severance of
diplomatic relations.”

19 This indisputable fact was also acknowledged by the ICTY in 7adic¢ (see para. 33).
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410—411) correctly points out, the Security Council has completely
disregarded one of the basic principles of statutory interpretation —
ejusdem generis, according to which “when a list of options is referred
to by a broad phrase, that broad phrase will be interpreted to include only
those options in that same general category or in the same genus as the
list of options”. Accordingly, the cited author concludes that, as all the
exemplary measures prescribed in the art. 41 of the Charter “involve a
limited or complete stoppage of economic, political, or communicative
ties”, then “the general phrase that the Council may choose what non-
military means can be used to effectuate the ends of its decisions,
while seemingly limitless, should have been construed to include only
measures of the same kind as the listed measures (e.g., interruptions
to economic, political, or communicative ties)” (Davis 2002, 411). We
support this view entirely. Furthermore, if we have accepted the opposite
stance, i.e. the view that the creation of a criminal tribunal could be
legally subsumed under the measures stipulated in the art. 41 of the UN
Charter, that would a fortiori have meant that “the Security Council
could do anything. Moreover, based on such interpretation the Security
Council would be more authorized to dissolve a parliament of a state, to
depose its head of state, to change state borders etc. if it is of an opinion
that the state in question represents a threat to the peace, than to create a
criminal court” (Stojanovi¢ 2017, 120)*° — it is sufficient to note that the
UN Security Council obviously does not possess such powers.?!

Let us now take a look on the character of the creation of
a criminal tribunal as a measure to maintain or restore international
peace. A list of authors drew the attention to the fact that the creation
of a criminal tribunal is completely incompatible with the aim that the
UN Security Council has, at least declaratively, tried to achieve — the
maintenance or restoration of international peace and security. In that
sense, although it might be true that there has been “no instance in the

2 1In this sense also Krivokapi¢ (1996, 53—54), when he says that “an argument that
the perpetrators should have been punished is not sufficient, at least not for a lawyer,
because with the same or similar motivation the Security Council could very soon
begin to claim many other competences which have not been given to it by the
Carter, including various forms of interference in domestic affairs of the state”.

2 With obvious relevance to this discussion, doctrine of international law recognizes,
as a deficiency in the work of the UN Security Council, the “lack of efficient control
of legality of its decisions, which has created room for abuses that could have
very severe consequences, taking the power of the Security Council into account”
(Etinski et al. 2017, 241).
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history of mankind where war has broken out because a person has
been tried for his misdeeds” (Cassese 1998, 8), it has also been noted
that “it is not known from history that any court was formed in order to
help anyone in fulfilling a peace mission” (Milojevi¢ 1997, 109), and
similarly, that a “court for punishing persons who acted contrary to the
rules of international conventions and customs, is not an institute by the
means of which the peace in the world is being secured” (Vujin 1997,
119).

Namely, it is true, in principle, that “it would be a total
misconception of what are the criteria of legality and validity in law
to test the legality of such measures ex post facto by their success or
failure to achieve their ends” (7adic¢, para. 39). However, the choice of
the concrete measure can be important in connection to the teleological
method of interpretation of the relevant norms of the UN Charter.
Teleological interpretation represents a “decisive and final method of
interpretation” which “solves the dilemma which of all the possible
meanings of the norm is indeed its true meaning”, by “determining the
reasons of the existence of the norm by the means of its ratio legis”
(Mitrovi¢ 2015, 273). Therefore, one must ask himself — what is the
purpose, i.e. the aim that the UN Security Council is to achieve by
implementing the measures in question? The answer is obvious — the
purpose is maintenance or restoration of international peace and security,
as it is stipulated in the Charter. The creation of an international criminal
tribunal in connection to the armed conflict that is still ongoing is not a
suitable means of achieving this aim in any way (Skundri¢ 2021, 34).
Namely, even though there are opinions that “mass and grave violations
of international humanitarian law in the conflicts of collectivises that
live close to each other demand the establishment of a strong legal
institution with preventive effect on the participants of the conflict, which
would send them a clear message that the barbarities will not remain
unpunished” (Krapac 1995, 23), we are of an opinion that it would be
logical to expect that the creation of such an institution could only have
an effect that the conflict lasts even longer, given the fact that persons
that hold high-ranking positions within the civil and/or military hierarchy
of the sides in conflict and who would most likely be subject to criminal
proceedings before the tribunal, would in their own interest prolong the
conflict, in order to postpone or even avoid criminal prosecution, for the
crimes they have already committed or, eventually, for the crimes they
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are about to commit (Skundri¢ 2021, 34).22 In this sense, Gaji¢ points
out that the “expediency of international criminal judiciary can only be
assessed in the context of a post-conflict situation and the will of states
to cooperate with the prosecution. There is no basis for a claim that
international criminal tribunals are expedient during the armed conflict
and at least during the period while those that have been accused are in
power” (Gaji¢ 2009, 145).

The futility of the creation of a criminal tribunal as a measure to
achieve, or at least to contribute to a cessation of hostilities has exactly
shown itself in the case of armed conflicts on the territory of former
Yugoslavia — it can quite easily be noticed that the ICTY “did not
contribute to achieving peace on the territory of former SFRY, because
for years after it was created and started to actively function, a bloody
civil war was ravaging on the territory of former Yugoslavia”,® and that
“during 1998/99, an armed conflict has spread on the territory of Serbia,
where until then there were no hostilities, and culminated in the NATO
aggression against the Federal Republic of Yugoslavia” (Skuli¢ 2013,
60—61). Therefore, from the point of view of the teleological method of
interpretation of law, it follows that the UN Security Council could not
have resorted to creating an international criminal tribunal as a measure
stipulated in art. 41 of the Charter, because the purpose of that norm, i.e.
maintaining or restoring international peace and security, could not have
been achieved by the means of creating such a tribunal.

One more point on which the method of creation of the ICTY
has been criticized is that, as the Security Council itself did not possess
competence to conduct criminal trials of individuals, it could not
convey such authority on other bodies neither — nemo plus iuris ad
alium transferre potest quam ipse habet.** Namely, the UN Charter has
“strictly made a distinction between political and judicial functions and
has determined the jurisdiction in the sphere of political and judicial
organs in detail”, with the Security Council being the main political and
executive organ “whose jurisdiction is strictly limited on the field of

2 Similarly, Damaska (2008) remarks that if the leaders of warring parties ,,expect that

after the end of hostilities a criminal proceedings would be initiated against them,
many of them will simply continue the conflict* (18).

# ICTY was created in 1993, and wars in Croatia (started in 1991) and Bosnia
Herzegovina (started in 1992) lasted until the end of 1995.

2 See e.g. Vujin (1997, 119) and Pordevi¢ (1997, 158).
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securing peace in the world, but without legislative function. Therefore,
it does not have right to create courts” (Avramov 1994, 490).

In its decision in the 7adi¢ case, the ICTY was of an opinion that
“the argument that the Security Council, not being endowed with judicial
powers, cannot establish a subsidiary organ possessed of such powers is
untenable” and that “it results from a fundamental misunderstanding of
the constitutional set-up of the Charter” (7adic, para. 37). Furthermore,
although it admitted that the Security Council indeed “is not a judicial
organ and is not provided with judicial powers”, but an organ whose
“principal function is the maintenance of international peace and
security, in the discharge of which the Security Council exercises both
decision-making and executive powers” (7adic¢, para. 37), the ICTY also
determined that the establishment of the International Tribunal by the
Security Council does not signify, however, that the Security Council has
delegated to it some of its own functions or the exercise of some of its
own powers, nor that it meant “that the Security Council was usurping for
itself part of a judicial function which does not belong to it but to other
organs of the United Nations according to the Charter” (7Tadic, para. 38).
Following this line of thought, the ICTY concluded that the “Security
Council has resorted to the establishment of a judicial organ on the form
of an international criminal tribunal as an instrument for the exercise of
its own principal function of maintenance of peace and security, i.e., as
a measure contributing to the restoration and maintenance of peace in
the former Yugoslavia” (7adi¢, para. 38).

As we can see, the ICTY has just once again reiterated its
general determination that the creation of a criminal tribunal could be
subsumed under the scope of measures which the UN Security Council
can implement in order to maintain or restore international peace and
security (art. 41 of the Charter), thus deeming the objection that the
Council, as an organ that does not have jurisdiction in criminal matters,
could not create subsidiary organs that do possess such jurisdiction, as
irrelevant. However, if we do accept the main thesis of this paper that the
UN Security Council could not have subsumed the creation of a criminal
tribunal under measures which it can implement in order to maintain or

% Some authors in a somewhat harsher way note that the UN Security Council has

arrogantly assigned to itself the role of the supreme judicial authority, which it did
not possess in accordance with the UN Charter (see Kochler 2003, 171-172).
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restore international peace and security, then this issue becomes relevant
once again.

Namely, in contrast to internal (municipal, national) legal systems,
in which there is a centralized legislature authorized by the constitution
to, inter alia, create criminal courts and assign jurisdiction to them,?® in
international law there is no such thing. On contrary, international law,
as the law of international community, “a decentralized community of
sovereign political units — states” (Krec¢a 2019, 30) does not have such
a centralized system of legislation, but rather a system of various formal
legal sources, such as international treaties and international customary
law. Therefore, the UN Security Council, as an executive organ of United
Nations, could not take upon itself the role of such a “centralized legal
authority” which could, analogous to the power of certain organs in
national legal systems, create criminal courts.”” Namely, “in international
community the source of judicial power rests on treaties. By the means
of treaties states transfer a part of their judicial power on international
judicial organs. The system of international judiciary, as it exists today
in the world, is without a single exception [...] a product of treaties,
whether it is the permanent court in question or a court for ad hoc
cases” (Avramov 1994, 489-490). The argument presented by the UN
Secretary-General that the tribunal should be created by the Security

% See e.g. art. 143 of the Constitution of Serbia, Official Gazette of the Republic of
Serbia 98/2006 and 115/2021.

27 Here we would emphasize that neither does the UN General Assembly have
competence to create international criminal courts/tribunals. Namely, although
the creation of the tribunal by the General Assembly could be regarded as a more
legitimate way than its creation by the decision of the Security Council (more
about the possibility of creating an international criminal tribunal by the General
Assembly, see Radulovi¢ 2000, 528-529), it would still not be completely lawful
(see Skuli¢ 2013, 59). However, it could have been legally possible that a process
of negotiating and subsequent adoption of the text of the treaty on establishing
such tribunal was conducted within the auspices of the General Assembly. For
example, such was the case with the 2017 Treaty on Prohibition of Nuclear
Weapons. Nevertheless, here too would the act of creation of the tribunal essentially
be an international treaty, which would therefore be applicable only in relation
to those states that have become parties to it. In other words, the adoption of the
treaty on establishing an international criminal tribunal by some majority vote
in the UN General Assembly would not per se create an obligation for the state
on which territory, i.e. in relation to which nationals this tribunal would have had
jurisdiction — that state would necessarily need to accept jurisdiction of that tribunal.
As Kreca correctly remarks, “in the light of fundamental rules of international law,
international courts cannot be created by the means of unilateral acts of the United
Nations” (Krec¢a 2019, 766). This quote applies to the General Assembly as well.
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Council decision rather than by a treaty because such an approach is
more expedient, i.e. faster (see Report para. 20, 23)* is not an argument
that legalizes the way the ICTY was created — in other words, “such
logic is not possible in relation to the question whether something was
created legally or not, because notwithstanding how much a certain
institution is desirable and useful, with an existing need that it be formed
as soon as possible, these arguments cannot lead to the conclusion that
the creation of such institution was lawful, if it objectively was not”
(Skuli¢ 2013, 65).2°

It is true that the UN Security Council may create subsidiary
organs as it deems necessary for the performance of its functions
(art. 29 of the UN Charter). Nevertheless, “because the creation of a
judicial tribunal is not a means by which the Council may maintain the
peace, it was improper for the Council to form a subsidiary organ to
effectuate that purpose” (Davis 2002, 415). Also, as Avramov correctly
points out, “subsidiary organs [...] are not independent, they do not
act autonomously, but strictly according to instructions and within the
mandate that has been given to them [...] by their nature they are advisory
bodies, with the possibility of giving them some operational tasks, but
strictly within the functioning and jurisdiction of main organs” (Avramov
1994, 490).3° As the UN Security Council has no jurisdiction in criminal
matters, it is inevitable to conclude that any subsidiary organ that it
created, such as the ICTY, could not have such a jurisdiction neither.

In addition to this, legal theory has also criticized the classification
of the international criminal tribunal as a “subsidiary organ” per se. In

2 This kind of argumentation is also present in the part of legal theory (see Zacklin
2004, 361-363)

Moreover, the futility of the conception that such arguments of “speed” and
“expediency” somewhat “legalize” the way in which the ICTY was created is
also shown in the following example — in the case of some very severe crime, in
any state, a public lynching of the perpetrator, or a simple execution of a flagrant
perpetrator, would be significantly faster, i.e. expedient, than conducting judicial
criminal proceedings and such an outcome can often even be favored by a majority
of the population, but such situations in the states where rule of law exists must not
happen in any circumstances (Skuli¢ 2013, 59). Some other authors similarly also
elaborate on why justice is better than revenge in the field of international crimes
(see Cassese 1998, 1-6) — this seems indisputable. However, the way in which this
justice is done, and which encompasses the question of legality of the creation of
a body that delivers justice, needs to be in accordance with law. If not so (as in the
case of the ICTY), then no real justice could be achieved, and such “justice” would
essentially not be much different than pure revenge.

30 1In this sense also Vujin (1997, 119-120) and Radulovi¢ (2000, 534).
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his Report, the UN Secretary-General noted that the tribunal “would
of course, have to perform its functions independently of political
considerations” and that “it would not be subject to the authority or
control of the Security Council with regard to the performance of its
judicial functions” (Report, para. 28). However, various theoreticians
have not been convinced by such reasoning. For example, Krivokapi¢
(2013) argued that the tribunal has been founded as a subsidiary body
of an executive organ (the UN Security Council), and that because of
it the principle of judicial independence has been violated (28).*! The
concern for the independence of the ICTY and, consequently, for the
impartial conducting of criminal proceedings before it, seems even more
legitimate if one bears in mind that, over the years, there have been
numerous indications that the ICTY was biased during its operation.*
In this sense, it has been noted that by the means of a simple overview
of statistical data about ethnicity of persons that were prosecuted before
the ICTY, as well as of the persons that were convicted before this
tribunal (and particularly having in mind the severity of the sentences),
one could reach the conclusion that the “discrimination against the
Serbs dominated the operation of the ICTY” (Petronijevi¢ 2013, 139).%
In a similar manner, Cirié¢ (2013) has somewhat ironically pointed out
that relevant statistical data could lead to the conclusion that “almost
exclusively the perpetrators of war crimes on the territory of former
Yugoslavia were Serbs”, while on the other hand, “among the victims of
these tragic wars, there are almost no Serbs at all” (188) (for an in-depth
analysis of the statistical data concerning the operation of the ICTY see

31 Similarly, Kreca (2019, 766).

32 See e.g. Kochler (2003, 179-180).

3 Colovié (2013) similarly notes that there exists an “incredible disproportion between
the number of indicted and convicted nationals of Serbia and Republic of Srpska
and the number of indicted and convicted nationals of other former republics of the
SFRY” (135). Through an analysis of data available on the official website of the
International Residual Mechanism for Criminal Tribunals, we can conclude that
about 2/3 of the persons that were indicted, as well as about 2/3 of persons that
were sentenced by the ICTY during the time of its operation, were Serbs. https://
www.icty.org/sid/24, last access 14. 8. 2025. In this sense, it is even more indicative
that “the prosecution of the Hague tribunal has indicted as many as four Serbian
presidents and all four of them found themselves in detention and in the courtroom
in the Hague. As it is known, an indictment was never filled neither against Tudman,
nor against Izetbegovi¢” (Ciri¢ 2013, 177).

27



APXUB, 3/2025 - M. Skuli¢, A. Skundri¢ — The Legality Of Creation Of The ...
(cmp 9-38)

Ciri¢ 2012, 196-202).>* One more fact that is a strong indicator of a
biased approach of the ICTY is that there was no criminal prosecution for
the crimes that were committed by NATO during the aggression against
FRY in 1999, although there was no any jurisdictional obstacle to that
(see Degan, Pavisi¢ 2005, 378; Babi¢ 2011, 188; Colovi¢ 2013, 134).

Finally, any sort of a criminal court could not be created as a
“subsidiary organ” of any kind, because that would be completely
opposite to the purpose of the court and the essence of its function,
with an already prima facie and even on a terminological level moral
disqualification of such a court in relation to the requirements of judicial
independence in adjudication (ILIkymuh 2013, 60). Cavoski (1998, 144)
is also of the opinion that “a court as an institution — and especially a
valid and independent court — can in no circumstances be considered to
be a subsidiary organ of an another, not even an executive organ”. In a
similar manner, Stojanovi¢ (2017, 120) writes that “such an extensive
interpretation of the UN Charter is not in line with the spirit of the
Charter” and that “it does not suit neither the nature nor the purpose of
a criminal court” — “a criminal court could not be regarded as a mere
measure”.*

3 Cassese tries to counter such criticisms by highlighting the separation of the court
(i.e. judicial function) from the prosecution within the ICTY (Kaseze 2005, 398).
In that sense, it can generally be said that the “policy” of a certain international
criminal court or tribunal is created “not by the judges, but predominantly by the
prosecutor” (Gaji¢ 2018, 144. For a critical overview of the practice of the ICTY
prosecutor, see e.g. Banovi¢ 2011, 257, 259-260; Ristivojevi¢ 2011, 215-216).
However, it is obvious that the criticisms in question are directed at the ICTY as a
whole, i.e. in the broader sense, of which the prosecutor is an integral part, and not
just at the court stricto sensu. Namely, the ICTY Statute (which was adopted by the
UN Security Council at the same moment when the ICTY was created), explicitly
prescribed the following organs of the “International Tribunal”: (a) the Chambers,
comprising three Trial Chambers and an Appeals Chamber (i.e. the court in
narrower sense); (b) the Prosecutor; and (c) a Registry, servicing both the Chambers
and the Prosecutor (see art. 11 of the Statute). Therefore, we could deem Cassese’s
answer as a not too convincing, and even somewhat cynical, attempt to “clean” the
ICTY from the accusations of conducting biased proceedings/trials (in this sense see
Skuli¢ 2013, 72).

35 1In this sense also Cavoski: “But the members of the Security Council, and especially
its permanent members, have thought not only that force is the law, but also that
they can attribute to certain words the meaning which they never had before. In this
way the terms ‘measure’ and ‘court’ became synonyms” (Cavoski 1998, 24). See
also Skuli¢ (2013, 56-57, 60).
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4. CONCLUDING REMARKS

The analysis conducted in this article has shown that the UN
Security Council did not have the authority to create ICTY. In other
words, the ICTY was founded in a way that was contrary to the rules of
international law of the time. As one author quite plainly and correctly
underlines, “the ICTY was created through an illegitimate®® process, and
accordingly did not possess the jurisdiction to try Tadic or anyone else”
(Davis 2002, 412—413). Namely, law in general, including international
criminal law, “cannot be created, implemented and built by institutions
which were created in a way that is contrary to law” (Skuli¢ 2013, 57).

Nevertheless, this “tribunal” did de facto function for more
than two decades and its legal successor, the International Residual
Mechanism for Criminal Tribunals, which was also created by the UN
Security Council via its resolution 1966 “in order to take over residual
(remaining) functions of the International Criminal Tribunal for Former
Yugoslavia and International Criminal Tribunal for Rwanda” (Gaji¢
2024, 432), operates to this day. This factual operation of the ICTY has
been used by some authors as an argument that supports the thesis of
legality of its creation — in this sense, it has been stated that the practice of
the ICTY has “developed significantly” and that the tribunal “is no longer
disputed by any state in the international community” (Paunovi¢ 1997,
126). However, a de facto operation of the ICTY, which is historically
undeniable, cannot be considered to be a legally valid argument (Skuli¢
2013, 57). In other words, the fact that this “tribunal” did factually
operate does not in any way legalize the way it was created.®’

% The better word here would be “illegal” or “unlawful”.

It is true that in the end there were no states that formally contested the way in
which the ICTY was formed and, consequently, the legality of the tribunal in fofo.
Therefore, all of relevant states decided to cooperate with the tribunal (see e.g.
Law on the Cooperation of Serbia and Montenegro with the International Tribunal
for the Prosecution of Persons Responsible for Serious Violations of International
Humanitarian Law Committed in the Territory of the Former Yugoslavia since 1991,
Official Gazette of the Republic of Serbia 18/2002 and Official Gazette of Serbia
and Montenegro 16/2003). However, such state practice cannot be an argument
in favor of the legality of the creation of the ICTY, but rather a demonstration of
acknowledgement of political reality by the states in question. In other words, how
could the states in relation to which territory, i.e. in relation to which nationals
the ICTY had jurisdiction, effectively try to resist the cooperation with this
institution, having in mind that all of these states are relatively small and more or
less insignificant factors in the international community? The answer is in no way,
because, if they decided not to cooperate and “recognize” the tribunal, they would
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In this regard, we cannot accept from a legal point of view the
following reasoning: “Even if the Security Council has indeed exceeded
its authority, that could be countered by the use of the same logic which
was used by the Nuremberg court when it dismissed the objections of
German defense in connection to the application of the nullum crimen,
nulla poena principle [...] Would not the conscience of humanity and
the feeling of fairness have been seriously undermined if the persons,
who have been completely aware that they were violating international
law — and such awareness must have been on a by far greater level, given
the development of law, than the one of Nazi war criminals 1939-1945
— stayed unpunished because of formal reasons” (Obradovi¢ 1996, 101).
Given the fact that a discussion on the question of the nullum crimen,
nulla poena sine lege (i.e. principle of legality) in the context of post-
World War II trials by far exceeds the scope and purpose of this paper,*®
we would only limit ourselves to, in some sense, the confusion that the
quoted author has made. Namely, one thing is whether a concrete body
of international criminal judiciary has been formed legally, while another
thing is whether such a body conducts its operation according to law.
The former is a precondition for the later — if such a body is not formed
lawfully, then the way in which it operates is irrelevant. On the other
hand, the fact that an international judicial organ has been formed legally
does not per se mean that it would conduct criminal proceedings legally.
The IMTN has been formed by international treaty, while the ICTY has
been formed by the decision of the UN Security Council — therefore,
the IMTN has been formed in the far more lawful way than it was the
case with the ICTY.

Also, the second part of the citation is legally dubious — the quoted
author speaks of “persons who have violated international law” and
who would stay unpunished if the ICTY had not been formed. It is
indisputable in abstracto that the perpetrators of crimes, and especially
the perpetrators of core international crimes must be punished for the
crimes they have committed. It is also clear that such crimes were indeed

be faced with serious political repercussions, until they would essentially be forced
to yield (see LIxynnpuh 2021, 35-36). Here we once again see the consequences
of the abuse of powers that the UN Charter has given to the Security Council —
the sovereign states were essentially unlawfully coerced to renounce part of their
sovereign rights, i.e. part of their criminal jurisdiction, and transfer it to the ICTY.

3% For detailed analysis of the principle of legality in international criminal law see
Skuli¢ (2010, 85-99) and Skundri¢ (2024).
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committed on the territory of former Yugoslavia. However, how do
we determine who are the persons that have committed these crimes
in concreto? And how do we know which are the crimes that have
been committed in concreto? These are the questions that only a court,
national or international, could answer, but only the court which has been
formed in accordance with law. The ICTY — as we have seen — was not
such court.

In this sense, from the legal point of view, we can dismiss the
concerns expressed by some authors that “the consequence of accepting
the thesis on illegality of the Tribunal would be that it would not be
possible to try anyone before an international court for crimes committed
during the conflicts on the territory of former Yugoslavia” (Dimitrijevic¢
et al. 2013, 54) — the possibility to try persons in relation to whom
there were reasonable grounds to believe that they have committed
international crimes during the armed conflicts on the territory of former
Yugoslavia before an international court would be exactly the same as
in the case of such crimes committed during any other war or armed
conflict after the Second World War, in which cases, as we have seen,
no international criminal tribunal has been set up. This means, as it
was possible (but never materialized) in those earlier cases, that in the
case of former Yugoslavia the relevant states could have concluded an
international treaty to create such an international criminal court or
tribunal and transfer a part of their criminal jurisdiction to it. On the
other hand, if they had decided not to conclude such a treaty, then their
national criminal judiciaries would have had jurisdiction. It is true, as we
have already pointed out, that national criminal proceedings in relation to
international crimes are at the utmost risk to be futile. Nevertheless, that
does not mean that an international criminal tribunal could and should
have been created contra legem in order to eradicate that futility, as it was
done with the ICTY — in the end, that meant that the nationals of former
Yugoslavia (as well as the nationals of Rwanda), that were suspected to
be responsible for international crimes in question, were discriminated
in relation to the nationals of all the other states in the world that have
been involved in wars and armed conflict since the end of the World War
II, in which such crimes have been committed.*

¥ In this sense, we must deem the conclusion to which Davis (2002, 419) comes

(an author that, as we have seen in this paper, quite clearly and openly regards
the method in which the ICTY was created as an unlawful one), that “the age-old
maxim ‘two wrongs don’t make a right” has finally faltered. In a situation where one

31



APXUB, 3/2025 - M. Skuli¢, A. Skundri¢ — The Legality Of Creation Of The ...
(cmp 9-38)

We have, in our opinion, demonstrated in this article that the
ICTY has been formed unlawfully. Now the question is posed — what to
do with that conclusion? The ICTY now belongs to the realm of legal
history.** Therefore, the first and the most obvious contribution of this
paper is in the field of legal-historical evaluation of the ICTY, whose
creation should be regarded as a negative example when it comes to the
legal means and methods of creating international criminal courts and
tribunals.

However, the second contribution of this paper is aimed at the
legal legacy of the ICTY, i.e. its influence on further development of
international criminal law. Namely, given the fact that, as we have
shown, this tribunal has been created unlawfully, its legacy should also
be assessed having that fact in mind. This means the following:

1. All the existing, as well as all the eventually “upcoming”
international criminal courts and tribunals should, in their
practice, have an almost complete disregard of the jurisprudence
of the ICTY. This also applies to national criminal courts when
they conduct trials for international crimes. In other words, the
decisions of the ICTY should not be given the precedential
character and they should not be consulted in the process of
determining whether a concrete norm of general customary
international criminal law exists or not. This is particularly
important for the (permanent) International Criminal Court (ICC)
— a court that has been formed in accordance with the rules of
international law (by the means of an international treaty, i.e.
the Rome Statute) and which has at its disposal a complex and
comprehensive (albeit not perfect) system of sources of law
applicable before it — in the first line the Rome Statute itself,
as well as the Elements of Crimes and Rules of Procedure and
Evidence.

2. Legal doctrine could of course research, analyze and critically
evaluate the concrete decisions of the ICTY. However, it must
always be aware that these decisions were made by the unlawfully

wrong is the commission of heinous and brutal war crimes and the other wrong is
the illegal establishment of a tribunal to try those criminals — two wrongs do make a
right”, as unconvincing.

Notwithstanding the operation of the already mentioned International residual
mechanism for criminal tribunals, which continues to perform its remaining
functions.
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created tribunal, and that as such they cannot be regarded as
having any influence on general customary international criminal
law. Therefore, the status of the ICTYs jurisprudence within
the domain of legal theory should be somewhat similar to the
doctrine itself, 1.e. similar to theoretical works and considerations.

REFERENCES

Babi¢, Milos. 2011. Medunarodno krivicno pravo. Banja Luka: Pravni
fakultet u Banjoj Luci.

Banovi¢, Bozidar. 2011. Selektivno krivicno gonjenje pred medunarodnim
kriviénim sudovima. Revija za kriminologiju i krivicno pravo, 49 (2-3),
str. 253-265.

Baroni, Franca. 2000. The International Criminal Tribunal for the Former
Yugoslavia and Its Mission to Restore Peace. Pace International Law
Review, 12 (2), pp. 233-252.

Bassiouni, Cherif. 1994. The United Nations Commission of Experts
Established Pursuant to Security Council Resolution 780 (1992). The
American Journal of International Law, 88 (4), pp. 784-805.

Cassese, Antonio. 1998. Reflections on International Criminal Justice. The
Modern Law Review, 61 (1), pp. 1-10.

Colovié¢, Vladimir. 2013. ,,Formiranje Hagkog tribunala — primer
nepostovanja prava i stvarnih ¢injenica®. U Jovan Cirié¢ (prir.), Haski
tribunal izmedu prava i politike (str. 120—137). Beograd: Institut za
uporedno pravo.

Ciri¢, Jovan. 2012. Dvadeset godina Haskog tribunala. Pravni Zivot, Tom
I, 61 (9), str. 189-208.

Ciri¢, Jovan. 2013. ,,Da li ¢e posle ,,Haga“ do¢i do istinskog pomirenja
na prostorima bivse SFRJ?*. U Jovan Ciri¢ (prir.), Haski tribunal izmedu
prava i politike (str. 171-192). Beograd: Institut za uporedno pravo.

Dahm, Georg, Delbriick, Jost, Riidiger, Wolfram. 2002. Vélkerrecht. Band
1/3. Berlin: De Gruyter Recht.

Damaska, Mirjan. 2008. Pravi ciljevi medunarodnog kaznenog pravosuda.
Hrvatski ljetopis za kazneno pravo i praksu, 15 (1), str. 13-33.

33



APXUB, 3/2025 - M. Skuli¢, A. Skundri¢ — The Legality Of Creation Of The ...
(cmp 9-38)

Davis, Jeffrey W. 2002. The Two Wrongs Do Make a Right: The
International Criminal Tribunal for the Former Yugoslavia was Established
Illegally — But it Was the Right Thing to Do...So Who Cares. North
Carolina Journal of International Law, 28 (2), pp. 395-419.

Degan, Vladimir Duro, Pavisi¢, Berislav. 2005. Medunarodno kazneno
pravo. Rijeka: Pravni fakultet SveuciliSta u Rijeci.

Dimitrijevi¢, Vojin, HadZi-Vidanovi¢, Vidan, Jovanovi¢, Ivan, Markovi¢,
Zarko i Milanovié¢, Marko. 2013. Haske nedoumice: poznato i nepoznato
o Medunarodnom krivicnom tribunalu za bivsu Jugoslaviju. Beograd:
Beogradski centar za ljudska prava.

Pordevi¢, Stevan. 1997. ,,Medunarodni krivi¢ni tribunal za prethodnu
Jugoslaviju (neka kriticka zapazanja)“. U Svetislav Taborosi (ur.),
Medunarodno krivicnopravna pitanja i Haski tribunal (str. 157-164).
Beograd: Pravni fakultet Univerziteta u Beogradu.

Gaji¢, Aleksandar. 2024. ,,Mehanizam za medunarodne krivicne tribunale
i pravni poredak Republike Srbije”. U Jelena S. Perovi¢ Vujaci¢ (ur.),
Pravo na pravdu — izazovi savremenog doba: zbornik radova 37. susreta
Kopaonicke Skole prirodnog prava - Slobodan Perovi¢, Tom I (str. 431—
443). Beograd: Kopaonicka skola prirodnog prava — Slobodan Perovic.

Greenwood, Christopher. 1993. The International Tribunal for Former
Yugoslavia. International Affairs (Royal Institute of International Affairs
1944-), 69 (4), pp. 641-655.

Kaseze, Antonio. 2005. Medunarodno krivicno parvo (prev. Obrad Raci¢
u sar. s Vidanom Hadzi-Vidanovi¢em i Markom Milanovi¢em). Beograd:
Beogradski centar za ljudska prava.

Kochler, Hans. 2003. Global Justice or Global Revenge? International
Criminal Justice at the Crossroads. Vienna/New York: Springer.

Krapac, Davor. 1995. Sud za ratne zlocine na podrucju bivse Jugoslavije.
Zagreb: Hrvatski helsinski odbor za ljudska prava i Hrvatski pravni centar.

Krivokapi¢, Boris. 1996. Medunarodni kriviéni tribunali za bivSu
Jugoslaviju i Ruandu — pro et contra. Strani pravni zivot, 40 (1-3), str.
43-55.

Krivokapi¢, Boris. 2013. , NeSto drugaciji pogled na medunarodne
krivicne sudove®. U Jovan Ciri¢ (prir.), Haski tribunal izmedu prava i
politike (str. 6-52). Beograd: Institut za uporedno pravo.

34



APXURB, 3/2025 - M. Skuli¢, A. Skundri¢ — The Legality Of Creation Of The ...
(cmp 9-38)

Matheson, Michael J., Scheffer, David. 2016. The Creation of the Tribunals.
The American Journal of International Law, 110 (2), pp. 173-190.

Meron, Theodor. 1993. The Case for War Crimes Trials in Yugoslavia.
Foreign Affairs, 72 (3), pp. 122-135.

Meron, Theodor. 1994. War Crimes in Yugoslavia and the Development
of International Law. The American Journal of International Law, 88 (1),
pp. 78-87.

Milojevi¢, Momir. 1997. ,,Osnivanje medunarodnog krivicnog suda‘“. U
Svetislav Taborosi (ur.), Medunarodno krivicnopravna pitanja i Haski
tribunal (str. 91-104). Beograd: Pravni fakultet Univerziteta u Beogradu.

Miti¢, Miodrag. 1997. ,,Odnos drzava prema Medunarodnom tribunalu
za gonjenje lica odgovornih za ozbiljne povrede medunarodnog
humanitarnog prava na teritoriji bivse Jugoslavije*. U Svetislav Taborosi
(ur.), Medunarodno krivicnopravna pitanja i Haski tribunal (str. 145—
155). Beograd: Pravni fakultet Univerziteta u Beogradu.

Murphy, Sean. 1999. Progress and Jurisprudence of the International
Criminal Tribunal for the Former Yugoslavia. The American Journal of
International Law, 93 (1), pp. 57-97.

Obradovi¢, Konstantin. 1996. ,,Oruzani sukobi u Jugoslaviji i problem
odgovornosti za teske povrede medunarodnog humanitarnog prava”.
U Vladan A. Vasilijevi¢ (ur.), Medunarodni krivicni tribunal za bivsu
Jugoslaviju: karakteristike i procedure (str. 71-102). Beograd: Promete;.

Paunovi¢, Milan. 1997. , Medunarodni krivicni tribunal za teske povrede
medunarodnog humanitarnog prava na podrucju bivse Jugoslavije”. U
Svetislav Taborosi (ur.), Medunarodno krivicnopravna pitanja i Haski
tribunal (str. 125-130). Beograd: Pravni fakultet Univerziteta u Beogradu.

Petronijevi¢, Goran. 2013. ,,Neprincipijelnosti u primeni pravnih standarda
u radu MKSJ-a“. U Jovan Ciri¢ (prir.), Haski tribunal izmedu prava i
politike (str. 138—150). Beograd: Institut za uporedno pravo.

Radulovi¢, Drago. 2000. Legality and Legitimacy of the Tribunal for the
Prosecution of Persons Supposed to be Responsible for Serious Violations
of the International Humanitarian Law Committed in the Territory of
Former Yugoslavia (the Hague Tribunal). Facta Universitatis, Series: Law
and Politics, 1 (4), pp. 525-539.

35



APXUB, 3/2025 - M. Skuli¢, A. Skundri¢ — The Legality Of Creation Of The ...
(cmp 9-38)

Schabas, William A. 2001. An Introduction to the International Criminal
Court. Cambridge: Cambridge University Press.

Shaw, Malcolm. 2003. International Law. Cambridge: Cambridge
University Press.

Sorel, Jean-Marc. 2011. Les tribunaux pénaux internationaux: Ombre
et lumicre d’une récente grande ambition. Revue Tiers Monde — Justice
pénale internationale: Nouvel ordonnancement moral du monde ou
marchandage diplomatique?, 52 (205), pp. 29-46.

Stojanovi¢, Zoran. 2017. Medunarodno krivicno pravo. Beograd: Pravna
knjiga.
Varadi, Tibor, Bordat, Bernadet, KneZevié¢, Gaso & Pavi¢, Vladimir. 2019.

Medunarodno privatno pravo. Beograd: Univerzitet u Beogradu — Pravni
fakultet.

Vasilijevi¢, Vladan A. 1996. ,,Medunarodni tribunal za nekadasnju
Jugoslaviju: izmedu potrebe i1 osporavanja”. U Vladan A. Vasilijevié¢
(ur.), Medunarodni krivicni tribunal za bivsu Jugoslaviju: karakteristike
i procedure (str. 7-70). Beograd: Promete;j.

Vujin, Milan. 1997. Stalni medunarodni krivi¢ni sud — osnivanje i statut
suda. U Svetislav Taborosi (ur.), Medunarodno krivicnopravna pitanja
i Haski tribunal (str. 115-123). Beograd: Pravni fakultet Univerziteta u
Beogradu.

Zacklin, Ralph. 2004. Some Major Problems in the Drafting of the ICTY
Statute. Journal of International Criminal Justice, 2 (2), pp. 361-367.

Avramov, Smilja. 1994. Medunarodno krivi¢no pravo i povelja UN. 4nali,
42 (5), str. 479-499.

Avramov, Smilja. 2011. Medunarodno javno pravo. Beograd: Akademija
za diplomatiju i bezbednost.

Bojani¢, Ognjen. 2022. Pokusaj sudenja nemackom caru Vilhelmu
II nakon Velikog rata. Zbornik studentskih radova Pravnog fakulteta
Univerziteta u Beogradu, 2, str. 177-191.

Gaji¢, Aleksandar. 2009. Medunarodni kriviéni sud za biv§u Jugoslaviju
iz perspektive ljudskih prava. Anali, 57 (4), str. 138—155.

Gaji¢, Aleksandar. 2018. ,,Napomene o kontroli medunarodnih krivi¢nih
sudova i tribunala“. U Sreto Nogo (ur.), Suverenitet i rad medunarodnih

36



APXURB, 3/2025 - M. Skuli¢, A. Skundri¢ — The Legality Of Creation Of The ...
(cmp 9-38)

sudova (str. 134—146). Beograd: Udruzenje za medunarodno krivi¢no
pravo i Intermex.

Etinski, Rodoljub, Daji¢, Sanja i Tubié, Bojan. 2017. Medunarodno javno
pravo. Novi Sad: Univerzitet u Novom Sadu — Pravni fakultet.

Krec¢a, Milenko. 2019. Medunarodno javno pravo. Beograd: Univerzitet
u Beogradu — Pravni fakultet.

Mitrovi¢, Dragan. 2015. Uvod u pravo. Beograd: Univerzitet u Beogradu
— Pravni fakultet.

Raicevi¢, Nebojsa. 2002. Osnivanje, organizacija i nadleznost
medunarodnih ad hoc krivi¢nih tribunala. Zbornik radova Pravnog
fakulteta u Nisu, 36 (42), str. 345-370.

Ristivojevi¢, Branislav. 2011. Uticaj politike na razvoj i uoblicavanje
medunarodnog krivicnog prava. Anali, 59 (1), str. 205-222.

Cavoski, Kosta. 1998. Hag protiv pravde. Beograd: IKP ,,Nikola Pasi¢*.

Skuli¢, Milan. 2010. Naéelo zakonitosti u krivi¢nom pravu. Anali, 58 (1),
str. 66—107.

Skuli¢, Milan. 2013. ,Jedan pogled na Haski tribunal i njegovo mesto u
istoriji“. U Jovan Ciri¢ (prir.), Haski tribunal izmedu prava i politike (str.
53-119). Beograd: Institut za uporedno pravo.

Skuli¢, Milan. 2020a. Krivicno procesno pravo. Beograd: Univerzitet u
Beogradu — Pravni fakultet.

Skuli¢, Milan. 2020b. Medunarodno krivicno pravo. Beograd: Univerzitet
u Beogradu — Pravni fakultet.

Skundri¢, Aleksa. 2021. Nadleznost medunarodnih krivicnih sudova i
tribunala. Master rad. Univerzitet u Beogradu — Pravni fakultet.

Skundri¢, Aleksa. 2024. , Nag&elo zakonitosti u medunarodnom krivi¢nom
pravu“. U Milan Skuli¢, Rodoljub Etinski, Ivana Miljus, Aleksa Skundri¢
(ur.), Odnos medunarodnog krivicnog i nacionalnog krivicnog prava, Tom
1 (str. 589-614). Beograd: Udruzenje za medunarodno krivi¢no pravo i
Univerzitet u Beogradu — Pravni fakultet.

37



APXUB, 3/2025 - M. Skuli¢, A. Skundri¢ — The Legality Of Creation Of The ...
(cmp 9-38)

Munan HIKVJIMHh
Anekca IIIKYHJIPWUh

3AKOHUTOCT OCHUBAA MEBYHAPOIHOT
KPUBUYHOT TPUBUHAJIA 3A BUBIITY
JYTOCJIABUJY (MKTBJ)

Pe3ume

I'maBHM MUb OBOT pajia je 1a ce W3BPILY IIPaBHA aHAJIN3A HAYUHA
Ha KOju je ocHOBaH Mel)yHapoaHu KpUBHYHU TPUOyHaT 3a OMBILY
JyrocnaBujy (MKTBJ). ¥ unipy ocTtBapema OBOT 1[UJba, ayTOPH CY
HUCTPaXKUJIU MPOIEC OCHUBaWma TpuOyHasa, TEOPUjCKe pacipaBe O
IETOBOM CTBapamy, Kao 1 OITyKy camor TpubyHana y npeamety Taouh.
AyTtopu cy yrBpauu na Caser 6e30eTHOCTH Yjennib-eHIX Halllja, KOju
je ocaoBao MKTBJ no3usajyhu ce na Ilormassse VII [loBesse YH, HUje
nmao osiamheme a To yIuHH, Te ¢y 3aksbyumiu aa je MKTBJ ocnoBan
He3akoHuTo. Crora, ayTopu cMarpajy na cyacka npakca MKTBJ ve Tpeda
Jla ce TyMadu Ha HA4¥H KOjH jOj TIPHJIaje TPelieICHTHH KapaKTep, OHOCHO
Kao JOTIPUHOC Pa3BOjy OMIITEr 00W4ajHOT MeljyHapOoIHOT KPUBHYHOT
mpaBa. Y TOM CMHUCIY, ayTOPH 3aKJbyuyjy Za Opyrd MehyHapoaHu
KPUBHYHH CYy[OBU U TpHOyHanu, a nocedHo Mel)yHapoaHu KpuBUYHU
cyq, He Tpeba y CBOjoj MpaKcu Aa ce Mo3uBajy Ha cyacky npakcy MKTBJ
Kao Ha M3BOp IpaBa OWJIO Koje BpcTe, Beh 1a Ou TakBa mpakca Moria
OWTH peJIeBaHTHA JeJIMHO Y 00IaCTH IPaBHE TEOPH]je, Kao J1a MPEICTaB/ba
JNOKTPUHAPHU PaJl.

Kibyune peun: MelyHaponHu KpuBWUHM TpuOyHan 3a OWBIILY
Jyrocnasujy, MKTBJ, Xamrku Tpubynai, MelyHapomHO
KpUBHYHO IpaBo, Caset 6e36eanoctr YH, Melynaponau
kpuBHuHU cya, [Toessa YH.
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Abstract

Patriarchy has been dominating the history of gender relations for
thousands of years by skillfully transforming its patterns and finding its
support in customs, religion and laws. Despite modern efforts, patriarchy
not only persisted, but today we are faced with a powerful wave of
repatriarchalisation. In order to gain better understanding of the reasons
behind the stuborn endurance of patriarchal patterns and learn how to
deconstruct them, it is necessary to research their roots in the distant
past and try to determine what contributed to their creation and survival.
This paper will focus on the Ancient Greek world — in particular ancient
Athens. Known as the cradle of democracy, theatre and humanities,
Athens showed its dark side through its treatment of women. They were
completely erased from the public life, denied education and confined
as housewives and child bearers within the walls of their homes. Men
on the other hand were heavily oriented towards the public sphere and
gaining knowledge and political skills, which created a huge educational
and cultural gap between husbands and wives and led to the distancing
of the former from the latter. On the other side of the spectrum, there
were prostitutes and concubines of various classes. pornai, pallake and
the sophisticated hetairai, all of them always at the disposal of men. The
only women in the Athenian society that could achieve any semblance
of respect and admiration from men were the hetairai, but it came at a
Steep cost.
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“But fly from Aphrodite’s pirates and their ships;
they are worse foes than the Sirens”
Anthologia Palatina 5.161

1. INTRODUCTION

“We keep mistresses (hetairai) for pleasure, concubines (pallakar)
for the daily care of our body and wives (gynekai) for the bearing of
legitimate children and to keep watch over our house” (Dem. 59.122).
It seems appropriate to open the discussion of sex and gender in ancient
Athens with this famous quote from a Demosthenic speech, in which
the speaker firmly segregates women according to their perceived value
and societal role. This division has been widely accepted in scholarship
when describing the position of women in Athens: there were public
women whose services could be bought, private women who served
as objects for sexual relief, and women who were respectable wives,
who functioned as vessels to produce heirs and manage the household.
Scholars often make an even more simple, clear-cut distinction, reducing
the whole Athenian female population to just two archetypes: “the Wife”
and “the Rest”.! This tendency towards simplification is likely the result
of scientific endeavour to fit women into well-defined categories, given
that historical sources are notorious for not providing unambiguous
and straightforward information about their status. However, the reality
appears to have been a bit more complex than this suggested dichotomy;
such simplification can only produce a distorted image of the different
classes of women, their everyday life and legal position.

While “the Wife” belonged strictly to the private sphere of a man’s
life — the household — women grouped in the category of “the Rest” did
not all necessarily belong to the public sphere. “The Concubine” (pallake)
was usually a slave, but sometimes a free (often metic) woman whom
a man kept for sexual gratification and, in some cases, childbearing. By
this definition, “the Concubine” was closer to the private sphere and
“the Wife” than to “the Prostitute”, especially considering that Athenian
adultery laws extended to concubines as well, protecting them from
the sexual advances of other men and thereby distancing them from
public women. The archetype of “the Prostitute” is a complex one.

' Kennedy firmly opposes the existing dichotomies in literature (Kennedy 2015, 61-
63). Pomeroy offers a summary of existing attitudes towards the division of women
in modern scholarship (Pomeroy 1995, 58-59).
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Canonically, several types of women fall into this group. There were
pornai, often described in sources as “common whores” who were either
found in brothels or in the streets and harbours seeking clientele; then
there were flute-girls (auletridai), usually foreign women who provided
entertainment and sexual services at symposiums; finally, we reach the
hetairai, the courtesans — often described as the most elite of public
women, sophisticated, educated and exclusive. However, their exact role
and position in the Athenian society remain elusive, and scholars have
struggled to place them with certainty, as they seem to occupy a position
at the intersection of the public and private spheres.

This paper is dedicated to analysing the legal position of the
hetairai. Most scholarship on these women has been produced by
classicists and frequently overlooks—or only briefly addresses—the
legal framework that shaped their lives. A thorough understanding of
their legal status is essential for comprehending their role in Athenian
society and is particularly important for challenging the often idealized
and romanticized portrayals that depict them as the only “liberated and
autonomous” women of Athens.

2. THE HETAIRA

The “public—private” criterion for distinguishing the Aetairai from
other categories does not seem sufficient to provide a satisfying answer.
Although a hetaira certainly charged for her services—clearly linking her
to the practice of prostitution—the entire transactional process appears
to have been discreet. Gift-giving was often preferred to direct monetary
payment, which made the exchange more intimate and personal, setting
it apart from the raw, impersonal trade of sexual services for money
found in brothels and on the streets among the pornai (Davidson 1998,
109, 121-122). A hetaira, moreover, did not charge solely for the sexual
act but for her time and companionship. She worked hard to present
herself as respectable, and the discretion she offered protected both her
and her clients, whom she never mentioned publicly, usually referring
to them only as her “friends.”” She rarely — if ever — exposed herself in
public. Her appearance might at times have been subtly seductive, meant
to arouse curiosity and impress with her beauty (for example, Phryne

2 When Socrates asks Theodote how she was able to provide for her lavish lyfestyle,
she wisely answers ‘I live on the generosity of any friend I pick up” (Xen. Mem.
3.11).
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entering the sea in her tunic before a crowd of spectators (Ath. 13.59;
Davidson 1998, 133-134)), but it was never so overt as to be considered
vulgar. This stood in stark contrast to the brothels, with their open doors
and naked prostitutes displayed for anyone to choose for an obol. For
the hetaira, image was everything. Her reputation, presentation, and
careful choice of her lovers, set her apart from the common prostitute
and gave her exclusivity (Davidson 1998, 112, 125-126). Her domain
was not the streets or brothels, but the symposiums held within the walls
of private homes.

A hetaira, as already noted, offered above all her companionship.
The very meaning of the word implies this: a companion, a friend. The
hetairai were the only women in the polis who received an education,
and they relied heavily on their intellect to captivate the men they
entertained. Every hetaira strove to excel in at least one skill—whether
dancing, singing, playing an instrument, or demonstrating knowledge of
science and philosophy, sometimes even rhetoric. What Athenian men
could not find at home, they could find in a Aetaira.?

By contrast, Athenian wives were deliberately secluded from
the outside world and from education: the more innocent and ignorant
they were, the more desirable (Aristot. Econ. 3.1; Reeder 1995, 20, 22).
Spending too much time outside their homes carried the risk of being
perceived as indecent.* Their role was not to develop as individuals or
to be loving companions to their husbands, but rather to bear children
and manage the household.’ This fragmentation of a man’s life—where
one woman was “reserved” for emotionless family duties and another
was “reserved” for sexual and emotional intimacy—had profound
consequences. It confined both men and women within a vicious
patriarchal structure. To further highlight the hypocrisy, men created an

“ A man falls in love with a hetaira; he takes refuge with her from misfortunes,
from home and wife; he seeks her advice, and because of her, he is either happy or
suffers.” (Acovi¢ 2018, 10).

In Euripides’s play Trojan Women 644-656, Ancdromache says: “If a woman does
not remain indoors / That very choice brings down a bad reputation / And so I gave
up my desire to go out and stayed within.” See also: Reeder 1995, 21.

> Hes. WD 702; Xen. Oecon, 7.6-14; Plat. Meno 7le: “First of all, if you take the
virtue of a man, it is easily stated that a man’s virtue is this—that he be competent
to manage the affairs of his city, and to manage them so as to benefit his friends
and harm his enemies, and to take care to avoid suffering harm himself. Or take
a woman’s virtue: there is no difficulty in describing it as the duty of ordering the
house well, looking after the property indoors, and obeying her husband.”
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atmosphere of legal and societal pressure on themselves to marry. Men,
who typically spent most of their day in the Agora, at symposiums, or
in the company of sexually available women rather than at home with
their families, were nonetheless required to marry, as it was a condition
for holding magistracies or any other official functions (Xen. Oecon,
7.30-31; Jones 1991, 111-113).

Here we arrive at a potential second criterion that may help
distinguish among these different categories of women: their sexual
roles and the forms of desire men projected onto them.

“The Wife” was not meant to be an object of desire or passion
(Keuls 1993, 114). Sexual relations with her were considered a duty,
performed primarily to secure offspring. Marriage is often described
in the sources as a partnership or friendship between husband and wife
(Aristot. Econ. 3.2), but it was never associated with desire or sexual
attraction. On the contrary, showing affection or love toward one’s wife
could invite mockery. Young Athenian girls were kept in the seclusion of
their homes and married off at around fourteen, typically to men nearly
twice their age, with the average groom being about thirty (Xen. Oecon.
7.5; Reeder 1995, 22, 28-29). As a result, the only women adolescent
boys and young men encountered before marriage were those who were
sexually available: prostitutes and concubines (Dover 2003, 116-117).
From the very beginning of their lives, Athenian males themselves
created and perpetuated the sexual and emotional rift that separated
men and women.

“The Concubine” existed primarily for sexual gratification and, in
some cases, for bearing children, without deeper emotional implications.
One source recounts an episode in which a disgruntled wife was sent
upstairs so that her husband could satisfy himself with his concubine
in the basement; the wife remarked that “it would not be the first time
he forced himself upon the girl.” While some arrangements were likely
voluntary — where a woman, often a foreigner, chose to become a man’s
concubine in exchange for protection and shelter (Writings 2003, 66-
67) — the concubine was generally regarded as the man’s property, to be
kept until he tired of her. If she had the misfortune of being a slave, her
master had the legal right to sell her to whomever he pleased, including
to a brothel (Antiph. 1.14).

¢ “...public opinion served as a powerful coercive force — men judged others and
expected to be judged in return.” (Cohen 1991, 97).
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“The Prostitute” existed for pure, transactional sexual gratification,
where intercourse was reduced to a raw exchange of favours for money.
Prostitutes were regarded as the “lowest” group of women in the polis,
particularly the pornai who worked in brothels. Sources state that Solon
himself regulated these establishments through a set of laws, making the
brothels property of the state and collecting revenue from the activities
conducted within. The usual price for their services appears to have been
as little as one obol.’

“The Hetaira” offered not only sexual pleasure but also emotional
and intellectual fulfilment, forming a deeper and more meaningful
connection with a man than any of the previously mentioned categories.
While literature often merges her with other women who provided
services in exchange for payment, it is more accurate to place her in
a separate category, since the relationships she cultivated with clients
extended beyond the purely physical. Indeed, the essence of her role
lay in the quality of her companionship—her wit, intellect, humour,
education, and the conversations and debates in which she engaged. If
a man sought only sexual release, he could easily find it among other
women for a much lower price. What drove men to seek out a hetaira
was the desire for a more profound form of intimacy. Many authors
idealized the hetaira, portraying her as a kind of femme fatale who lived
a life of wealth, comfort, constant male adoration, sexual freedom, and
the privilege of choosing her lovers (Keuls 1993, 9-11). Yet, as we will
demonstrate, this lifestyle carried a heavy price, and for many women it
was pursued not out of desire, but out of necessity.

The only sexual role deemed socially acceptable for Athenian
women was that of “the Wife.” Any association between an Athenian
woman and sexual desire was considered shameful and dangerous.
Women, in general, were regarded as insatiable beings, driven by lust and
hedonism, and the only way to keep them on the “right path” was through
strict control by both laws and the men who surrounded them (Wright
1923, 183-201). The wife, as a necessary instrument for producing

Athenaios mentioned that Solon was the one who regulated brothels and the
activities of prostitutes within them. The brothels became property of the state,
which then leased them out to private individuals. Prostitutes were taxed with
a special tax called pornikon telos. The tax revenue went to the state, while any
additional earnings went to the lessee of the brothel. It is believed that Solon
regulated brothels in order to establish order and placate rowdy men (Ath. 13.25; see
also: Licht 1942, 332-339; Seltman 1956, 115-116; Henriques 1968, 36-82).
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legitimate Athenian citizens and preserving the household (oikos), was
the one who had to be restrained. As a wife and mother, she was expected
to be respectable; any lewd behaviour on her part brought dishonour
not only upon herself but upon her entire family. Men held two sharply
contrasting conceptions of women. The Athenian woman was expected
to know her place, remain obedient, and conform to the prevailing moral
code of decency and respectability. The foreign woman, by contrast, was
imagined as wild and dangerous by nature, yet she too was expected to
be subdued and controlled (Keuls 1993, 321-329).8

The difficulty in determining whether a woman mentioned in a
particular source was a porne, a concubine, or a hetaira lies largely in
the language employed by ancient authors. Terminology was inconsistent
and often unreliable, particularly in legal contexts, where women were
frequently portrayed as “worse” than they truly were and attacked on
the grounds of their sexuality.’ It was not uncommon for women who
had never engaged in prostitution to be labelled as pornai in an effort to
discredit them—a smear campaign especially common against foreign
women. Any behaviour that deviated from what was considered “normal”
for a woman placed her at risk of being branded a common prostitute.'®

2.1. Hiding her status

The main factor that allowed some hetairai—and not only them,
but all non-citizen women who attempted to obscure their status and
infiltrate the citizen body—to slip unnoticed was the citizenship laws

Kennedy analysed well-known dramas in detail and identified these motifs that
frequently appear in them (Kennedy 2014, chapter 2).

Plutarch, for instance, uses the term hetaira as a euphemism for porne, a common
prostitute. Archaic invective is also known for not making any distinction between
a hetaira and a porne, labeling them both as sexually obsessed, impersonal
seductresses who exploit others for money (Henriques 1968, 12). Licht compiled
a list of all the way in which the ancient authors reffered to prostitutes. The terms
were usually very insulting and crude, labelling a woman as an object or connecting
her to the place where she usually attracted her clients. Some of the words used
were: chopper-up, bridge-woman, parish worker, public woman, runner, bedroom-
article...(Licht 1942, 330-332).

10 In trials, respectable women were never referred to by their own names, but only as
someone’s daughter or mother. In contrast, these ‘disreputable’ women were always
named personally. The former were thus depicted as part of a family, while the latter
were portrayed as ‘promiscuous’—rootless, immoral, and uncontrolled (Gilhuly
2008, 29).
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(Davidson 1998, 107-108).!' After Pericles introduced the new citizenship
law in 451/450 BC, citizenship was granted only to those whose both
parents were Athenians. Prior to this law, having an Athenian father was
sufficient for a person to be registered as a citizen at the age of eighteen
(Plut. Per: 37.3-4). One of the reasons cited for enacting this restrictive
law was the increasing number of metics (resident aliens) in the polis
and the desire of the Athenian elite to limit their access to resources and
power: metics had no political rights and could not own real property.
The citizen registers (Isoc. 8.88; Harpokr. Lexiarhikon grammateion;
Dem. 44.35), however, were not infallible. First, there were many of
them—every deme (municipality) maintained its own register, kept
by the demarch, the magistrate in charge. There was no central citizen
register, meaning that anyone wishing to verify a person’s status had
to go to the deme where the individual resided. Registers were also
vulnerable: they could be destroyed by fires or wars, and it was especially
difficult to check someone’s citizenship during or after periods of mass,
prolonged displacement. Second, sources mention cases of corruption
and fabrication of ancestry, used to deceitfully have individuals inscribed
into the registers (Dem. 18. 261; 44.37-38, 41-42, 57.26, 58, 59, 60, 64,
Aeschin. 1.77,86, 114; 2.76; Isae. 4.10; 12.12).

All of this demonstrates that proving a man’s status was not always
an easy or straightforward process. What is even more interesting is that
only men were inscribed in these registers. At no point in the history
of ancient Athens were women formally registered as citizens, which
helps explain some claims in the literature that women were technically
not considered citizens—certainly of Athenian origin, but not citizens
in the sense of possessing civil and political agency (for example Wohl
2002, 1). A woman'’s status and background were accounted for primarily
through witnesses—people present at the name-giving ceremony, when
the father formally acknowledged his child, and others who observed
key milestones in her life. Since Athens had no registers for women, and
the only formal context in which a woman’s status might be questioned
was during a trial—often initiated maliciously against her or a man
connected to her—a foreign woman could easily conceal her origins
and present herself as Athenian with the support of a few friends or an
Athenian lover who participated in the deception. Her only task was to

" At one point it became difficult to distinguish even citizens from slaves, as they all
started dressing and looking alike (Xen. Ath. Pol. 1.10).
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keep a low profile, avoid attracting attention or making enemies, and
she could easily spend her entire life successfully passing as Athenian.

Why is this relevant to the story of the hetairai? Our sources
indicate that hetairai were almost always metic women (resident
foreigners). They were either free foreign women who had settled in
Athens, or freedwomen—former slaves of foreign origin who gained
metic status after their masters emancipated them. Under the right
circumstances, with assistance and a measure of luck, a hetaira, cloaked
in the veil of discretion that was of utmost importance to her, might
have been able to pass as a “reputable” Athenian woman—at least
temporarily. Naturally, the more notorious and popular hetairai did
not enjoy this luxury; however, the lesser-known ones could benefit
from it. It is uncertain whether native Athenian women ever became
hetairai, given that such a choice would have been strongly opposed to
the moral values of the polis. It is difficult to imagine a woman from a
well-established Athenian family embarking on such a path, as it would
bring extreme shame and public disdain upon her relatives. Women from
poorer backgrounds, however, might have been enticed to attempt this
career when faced with poverty or the loss of all male family members.
What is certain is that any involvement in the prostitution trade would
result in atimia, the loss of all citizen rights.

If a hetaira attempted to conceal her background and present
herself as a citizen, with her lover acting as her kyrios,'? a great danger
lay in the consequences of this deceit being discovered. If anyone
pressed charges against a woman, accusing her of pretending to be a
citizen, she was liable to enslavement, and her pretend-kyrios could
face exorbitant financial penalties and disenfranchisement. Such was
the case in Demosthenes’ speech Against Neaira (Dem. 59), in which
Neaira was accused of being a hetaira who falsely presented herself as
the wife of the Athenian citizen Stephanos. The citizenship laws strictly
forbade mixed marriages between citizens and foreigners; the best a
foreigner could hope for in a relationship with a citizen was concubinage.
Neaira was put on trial with severe charges: falsely presenting herself
as an Athenian and marrying an Athenian man; committing fraud and
extortion in partnership with her “husband”'®; fraudulently passing off

12 A Greek equivalent to paterfamilias.

13 Allegedly, Neaira devised a scheme with Stephanos, in which she presented herself
as an Athenian wife to lure men into sleeping with her. Stephanos would then catch
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their illegitimate daughter, Phano, as a citizen and giving her in marriage
to an Athenian man. Neaira’s and Phano’s entire sexual histories were
exposed in court, using crude and insulting language before a courtroom
consisting entirely of men, with the goal of proving that they were unfit
to live as citizens’ wives. They were portrayed as morally corrupt and
socially dangerous, and their reputations were discredited through shame
and public judgment. The motivation behind this prosecution, however,
was far more personal and vindictive than a genuine desire to prevent
a foreigner from infiltrating the citizen body. It stemmed from revenge:
Stephanos had previously successfully brought a charge against the
prosecutor’s father-in-law, Apollodorus, resulting in substantial penalties
and additional consequent charges. Apollodorus’s pettiness led him to
deliver this speech himself, rather than leaving it to the prosecutor, and
he chose to launch an attack that would not only humiliate Stephanos but
also potentially result in Neaira’s enslavement and the loss of Stephanos’
citizen rights and property.'*

Finally, we reach the question: why would a /&etaira go to such
lengths to conceal her status? The desire to do so was deeply rooted
in the negative perception of foreigners in Athenian society. Over
time, Athenian fear of “foreign” elements within the state became
so pronounced that it eventually developed into sheer xenophobia.
Foreign women, regardless of their profession, were often seen as evil
seductresses, accused of undermining Athenian families and drawing
men away from their wives and children. By presenting herself as a
reputable Athenian woman, a hetaira could avoid public scrutiny as
well as potential abuse or malicious prosecution. She was especially
vulnerable if her lovers had enemies willing to use any means necessary
to harm them, and such enemies were particularly prone to targeting the
women in their lives.

2.2. Auten autes kyrian

A topic that is rarely acknowledged in scholarship concerns a very
specific status held by some women in Athens—one that the sources
themselves seldom mention. Nevertheless, there is evidence suggesting

them in flagrante and exercise his rights as a husband to extort money from the
seducer.

4 Further reading on Neaira: Bakewell 2008/2009, 97-109; Kapparis 1999;
Patterson 1993, 199-216; Gligi¢ 2023, 122-136.
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that such women were not few in number, although their presence has
been obscured by the scarcity of surviving sources. This issue forms
part of a broader discussion about the status of metics, particularly metic
women in Athens, and it is also highly relevant to the study of Aetairai.
While this subject has been explored in depth in previous papers (Divac
2021a, Divac 2021b), the basics will be outlined here.

Metics were foreigners who moved to Athens with the intention of
residing there for a prolonged period. Since Athens wanted to keep track
of all foreigners living in the polis, there was an obligatory registration
process for them. By registering, these foreigners transformed from xenoi
(common foreigners) into metoikoi (resident aliens). Every metic was
required to have a prostates present at their registration. There has been
much scholarly discussion regarding the role and duties of a prostates,
but it appears that his primary function was simply to be present at
the registration process and to serve as a witness to the foreigner’s
metic status.! If anyone pressed charges against a metic, claiming that
they lacked a prostates and were therefore unregistered, the metic was
obligated to summon their prostates to help defend their status in court.
Failure to present a prostates could result in the enslavement of the
metic. The prostates was always required to be an Athenian citizen.

Apart from needing a prostates, a metic was also obligated to
pay a special tax called the meroikion. The amount was not high, and
its purpose was not to impose a financial burden on the metic; rather, it
functioned as a symbol of the metic’s subordination—in other words,
a mark of their status as second-class residents. The metoikion was 12
drachmas per year for men and 6 drachmas per year for women.'® The
reason it was regarded as a mark of subordination lay in the fact that
Athenian citizens were never subjected to a regular tax, as such a levy
was considered degrading.

Here is where it gets interesting. We have already mentioned
that female metics were also liable to the metic tax; however, a closer

It is highly unlikely that the prostates was the legal representative of a metic in legal
affairs and before state authorities. It is difficult to imagine that any citizen was
willing to take on such a burden on behalf of a foreigner and thereby expose himself
to potential sanctions and expenses. Moreover, there were a great many metics
in Athens, and we know from the sources that in many disputes they represented
themselves in court.

The daily wage in Athens generally amounted to 1 drachma; it is therefore clear that
the metic tax was by no means a major financial burden, since the obligation was 1
drachma per month for men and half a drachma for women.
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examination of the sources and the exact wording of the law prescribing
it reveals that not all metic women were obliged to pay. Those who had a
kyrios—a man responsible for them (such as a father, brother, husband,
or other male relative acting as guardian)—were exempt, since they were
“covered” by the head of the household. The only metic women who did
in fact pay the tax were the autonomous metic women, in other words,
those without a kyrios. The very idea that there could have been women
in Athens who were not under a kyrieia is remarkable. From the sources,
we know it was practically impossible to find a citizen woman without
a kyrios, since, as already mentioned, the polis took exceptional care to
ensure that every citizen woman was under the control and protection of
a man responsible for her. If a woman’s father, brother, or husband did
not exist, she was placed under the guardianship of a relative appointed
by the archon. This was especially crucial if the woman in question
was an epikleros (heiress)—the only living direct descendant of her late
father and the sole vessel for producing male heirs to continue the family
line. The control of citizen women was vital for Athenians in order to
preserve the oikos."”

It was entirely normal for metic women to be placed under
guardianship if any male relatives were available. However, a number
of metic women found themselves in Athens completely alone. It was
not unusual for foreign women to travel to Athens in search of a better
life than in their homeland. Others were sometimes forced to flee their
cities due to war and turmoil, as Aspasia and Phryne famously did. As
a result, many arrived in Athens entirely on their own. While the polis
attempted to hold metics to the same standards and values as citizens,
it was not equally invested in preserving metic oikoi to the extent that
it protected those of citizens. Moreover, since metics were barred from
owning real estate, the polis had far less incentive to safeguard their
property than it did the land of citizens—one of the most valuable and
jealously protected resources an Athenian could possess.

Consequently, the polis recognized these women as a special
exemption to the general rule of kyrieia. Unable to provide them with
guardians,'® it labelled them autonomous women, who—just like

17" Family name, tradition, cult, and property.

The motive behind accepting guardianship was usually economic. The guardian
gained access to his ward’s property, which he could manage or lease. Although
the property was to be returned in full value once the ward came of age, in the
meantime the guardian could make full use of it and even profit from it. There
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male metics—were required to have a prostates and to pay the metic
tax. At first glance, this may appear to be an incredibly emancipatory
development: in Athens, of all places, there existed a group of women
who possessed a semblance of autonomy. Their names were recorded in
tax registers, and they were able to own and freely dispose of movable
property.'® These independent women are described in the sources with
the phrase auten autes kyrian (“[she is] her own kyria”), and they could
be found in many professions—one of which was that of a hetaira.

When the initial amazement at this discovery fades, one begins to
see where the problem lay. While the polis acknowledged the existence
of these women, it failed to define them as a legal category. In other
words, being “her own kyria” was a descriptive formulation, not a
juridical one. On the one hand, they were indeed freer than the average
Athenian woman, but on the other, they were still women. This meant that
they continued to lack political rights and, more importantly, remained
unable to represent themselves in court. For anyone, but especially for a
hetaira, this was a nightmarish scenario. Normally, a woman’s rights and
interests in court were defended by her kyrios—it was both his legal and
moral duty, since any attack on a woman under his care was considered
an attack on the family’s honour. But who was there to stand up for
these independent metic women? We know for a fact that they could be
prosecuted—one of the most notable examples being the trial of Phryne.
The polis, however, did not appoint anyone with the legal obligation to
represent them, leaving these women to fend for themselves.? Their
only hope was that someone—usually a close friend or a lover—might
take pity on them and agree to act on their behalf in trial. Despite being
regarded as “independent,” this situation proves that, in reality, they were
highly dependent on men and on male goodwill.

A scorned lover might refuse to help; likewise, a man could deny
assistance out of fear that his reputation would be tainted by association
with a hetaira. Finally, in high-stakes cases where the prosecutor risked

was little incentive for anyone to become the guardian of a metic woman who
possessed no real estate, could not be married off to a wealthy citizen, and in general
represented not an asset but a burden.

Women were generally permitted to conduct independent transactions only up to the
value of less than a medimnos of barley. To put this into perspective, a medimnos of
barley was sufficient to sustain an average family for several days (Isae. 10.10).

The prostates was not a legal counselor or lawyer; his only task was to appear as a
witness in cases where the woman’s status was being challenged. He had no role in
other prosecutions.
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fines if unsuccessful, a man might value his finances more than helping
a courtesan. We must not forget the element of class as well: a successful
and well-connected Aetaira might secure the support of an influential
and affluent man to defend her, while the less successful Aetairai likely
had a far more difficult time finding a skilled and willing defender.
When we take into consideration that Aefairai were often prosecuted
for serious crimes carrying severe punishments (such as pretending to
be a citizen, which could result in enslavement, or impiety, which was
punishable by death),”' and were then left to their own devices with no
legal guarantees of being able to defend themselves, a terrifying picture
of their complete legal insecurity emerges. To live in a polis where the
prevailing attitude toward them was deeply hypocritical—on the one
hand, they were celebrated for who they were and what they had to offer,
yet on the other, hated and attacked for those very same reasons—and
to be left entirely without legal protection, must have been a profoundly
frightening existence. Sources are filled with examples of not only
hetairai but also other independent metic women being exploited and
abused, with no means to seek justice or prosecute their offenders.?

3. POLITICS OF REPUTATION

We finally reach the ultimate question: who were the hetairai, and
where were they placed in Athenian society? A particularly interesting and
refreshing approach to this topic was offered by Kennedy. Traditionally,
scholars have viewed /etairai as elite courtesans. Kennedy, however,
suggests otherwise: in archaic and classical Athens, the word Aetaira was
used not only to describe a class of women but also to label a specific
set of behaviours (Kennedy 2015, 61). She notes that in lyric, elegiac,
and epinician poetry, the term /hetaira never denotes a prostitute and
1s devoid of erotic connotation; sometimes it refers to a female friend
circle, sometimes to female peers, and sometimes to female housemates
(Kennedy 2015, 64-65). She further argues that not all women depicted
on vases representing symposium scenes were prostitutes—some were
elite citizen or foreign women simply partaking in the festivities. That
free-spirited and bold behaviour—where women loudly and visibly acted

2l During the 4" century BC, in 28 preserved judicial speeches, either complete or

in fragments, one of the parties in the disputes were women — Athenian citizens or
metic women — and among them, Aetairai: (Kapparis 2021, 23-101).
22 Some of the mentions: Dem. 25.57, 55, 58, 65; Dem.47.55; Dem. 59; Ath. 13.59.
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as companions in typically male surroundings—earned them the title
of hetaira, meaning “companion.” Only over time did this behaviour
become associated with prostitution and with other women who imitated
the conduct of these elite women without sharing their citizenship or
social status (Kennedy 2015, 67). This interpretation seems reasonable.
Historically, members of the elite were often allowed to operate “above
the law,” and their eccentric behavior was, to some extent, tolerated. It
might be risky to claim that all elite women displayed such behavior, but
there were certainly citizen women in history who did, most famously
Elpinice and Coisyra, two women from the most elite families of 5th-
century BC Athens. These women are sometimes labeled in scholarship
as hetairai, which can be confusing, since it seems implausible that
members of the most elite citizen families were allowed to be courtesans.
However, if we understand &etaira as a label for the behavior of a free-
spirited, adventurous, and educated elite woman—which only later
became associated with elite prostitutes who mimicked that behavior—
the term fits. In the words of Kennedy: the original citizen elite hetaira
became the model for the non-citizen prostitute Aetaira. The word itself
could then be used as a slander or slur against any woman displaying
behavior deemed scandalous to some degree (Kennedy 2015, 72-73).
That being said, all women in Athens, including the Aetairai,
were subjected to the hypocritical views on women perpetuated by
the patriarchal system.?® As a result, “obedient” citizen women were
largely alienated from men, with whom they shared little common
language. While men engaged in discussions of logic, morality, virtue,
democracy, and philosophy, their respected wives were denied education
beyond rudimentary reading and writing and focused solely on domestic
duties.** This separation extended even within the household. Although
the sources often present the house as a symbol of unity between husband
and wife, there was a clear demarcation of space and activity. Women
were confined to the women’s quarters, the gynaikeion, while the center
of male activity was the dining room, the andron, where symposiums
were held without the presence of wives. A good wife was expected

3 “If “social structure” is understood to involve gender as well as status or class,

then women are more likely than men to suffer under it and to have a stake in its
suspension” (Geoff 2004, 16).

“Is there anyone to whom you entrust a greater number of serious matters than
your wife? And is there anyone with whom you have fewer conversations?” (Xen.
Oecon. 3.11-13); see: Cohen 2020, 7-24.
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to be subservient, obedient, quiet, and knowledgeable only in basic
household management and child-rearing. Her reputation was considered
her greatest virtue (Lys. 3.6). Interestingly, although her primary role
was to bear children, legally she was not regarded as a parent — a child
without a father was considered an orphan even if its mother was alive.

On the other hand, the pornai, the auletridai, and the hetairai were
women who existed primarily as objects of male desire and attention.
Ignoring the wife, who was supposed to be the primary focus of a man’s
affection and care, these men left their homes to seek what was lacking
within them. Yet even in this, men demonstrated hypocrisy. Instead of
valuing these “other” women for providing what they were missing, men
often used it against them—to attack, degrade, and constantly remind
them that their lives were shaped by male whims and the laws of the
polis. These sexually available women, and especially the hetairai,
attracted men through their loudness, free behavior, lewd jokes, flirting,
eloquence, and non-obedient nature—qualities that wives were never
permitted to display. Men enjoyed these traits but then chastised the
women for them, labeling their behavior immoral and a threat to social
order, thereby perpetuating a misogynistic “damned if you do, damned
if you don’t” view of women. One of the most frequently depicted
mythological themes in Athenian art was men slaying the Amazons; the
idea of free women who ruled, made decisions, and had agency terrified
Athenian men (Keuls 1993, 3-5; Reeder 1995, 26).

Thus, a stark line was drawn between wives and hetairai not only
on the basis of demeanor but also in terms of social roles: a wife was to
obey and rear children, whereas a hetaira was to entertain and entice—
but never to marry and bear legitimate children, and never to experience
the security of a household or a family. Several depictions exist of aging
hetairai whose beauty had faded, showing how increasingly difficult it
became for them to find patrons willing to lavish substantial gifts upon
them, leaving them with little choice but to turn to common prostitution.*

While some hetairai chose this lifestyle as a means to attain
a semblance of autonomy and freedom of expression, avoiding the
constraints of a loveless, dutiful marriage, others adopted it out of sheer
necessity. Although fictional and satirical, Lucian’s Dialogues of the

25

For example, in Menander’s Samian Women 392-396: “Whores like you, Chrysis,
make ten drachmas running around to dinner-parties, and drink neat alcohol until
they die; and if they don’t look sharp and jump to it, they starve.”
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Courtesans were certainly inspired by real-life situations. In a few
instances, the dialogue highlights the difficult economic circumstances
of mothers and their daughters, who resorted to becoming hetairai to
provide for their family. After ignoring her patron throughout the night,
Philinna is scolded by her mother: “And then not sitting near him!
Singing while he was in tears! Think how poor we are, girl; you forget
how much we have had from him, and what last winter would have
been if Aphrodite had not sent him to us” (dialogue Philinna and Her
Mother). In another dialogue, a mother is advising her hesitant daughter,
a newly-initiated courtesan, on how to launch her career as a hetaira:
“Now, listen carefully to what you must do and how you should deal
with men. We have no other choice, my daughter — have you forgotten
how we’ve lived these past two years since your father died? While
he was alive, we had everything in abundance; he was a blacksmith,
and his name meant something in Piraeus... When he died, I first sold
his tools — the hammer and the anvil — for two minas, and we lived off
that for seven months. After that, I could barely earn enough for food,
sometimes weaving, sometimes spinning the weft, sometimes the warp.
I fed you, my daughter, and waited for my hopes to be fulfilled... I had
counted on the fact that, when you reached this age, you would feed me
without effort and dress yourself up, that you would be wealthy, own a
scarlet dress, and have servants... You will associate with young men,
drink with them, and sleep with them for money... That’s nothing to be
afraid of! You too will be rich like her [another hetaira Lyra] and will
have numerous lovers. Why are you crying, Corina? Don’t you see how
many hetairai there are, how sought-after they are, and how much they
earn?” (dialogue Crobila and Corinna).

In the following chapters, we will discuss two of the most famous
hetairai in Athens: the legendary Phryne and Aspasia. While other
well-known and celebrated hetairai,*® such as Theodota, Rhodopis,?’
Lais, Nais, Thais, Sinope, and others also existed, these two are the

% The megalomisthoi — the most elite, independent hetairai who were wealthy and
famous, and therefore ended up being recorded in historical sources (Davidson
1998, 106-108).

27 Mentioned in Herodotus (Her. 2.134). It is the oldest source in which the word
hetaira appears. Rhodopis was said to have been incredibly affluent and famous. If
Herodotus is to be trusted, she apparently financed a pyramid in Egypt, though that
may have been nothing more than a legend. More on Rhodopis see: Lidov 2002, pp.
203-237; Kurke 1997, 106-150.

55



APXUB, 3/2025 - V. Stanimirovi¢, U. Divac - Hetairai Or The Myth Of Freedom ...
(cmp 39-69)

most extensively documented. Their lives offer not only a glimpse into
the world of the most exclusive hetairai, but also illustrate how their
connections to powerful men made them vulnerable to attacks, and how
Athenian society could both admire and despise them simultaneously.

3.1. Phryne

Probably one of the most famous and intriguing women in the
history of Athens was the hetaira Phryne. Despite the patriarchal
environment, in which everything was subject to men and women were
almost invisible, excluded from public life, deprived of education,
and under constant scrutiny by the gynekonomoi,?® this metic woman
managed to secure a place in society through her skills, sharp mind,
breathtaking beauty, and careful choice of lovers. She became one of
the richest women in Athens. Since late antiquity, her life has been
considered controversial: whether she truly existed or was a product
of fiction,” her biography—and especially her notorious trial, during
which she was disrobed in front of the jurors—remains shrouded in
mystery. It is therefore not surprising that she has captivated the attention
of sociologists, psychologists, historians, and lawyers, as well as the
imagination of artists, particularly from the 17" to the 20" century.*

Most details about her come from Atenaios Naukratios and his
work Deipnosophistai (Ath. 13.59-60).3! We know that she originated
from Thespiae, a city in southern Boeotia that had been continuously
ravaged by the Thebans from 373 to 371 BC. Many migrants, especially
women and children, sought refuge in Athens. It is assumed that Phryne,
then a mere ten-year-old girl, also arrived in Athens at that time.
Mnesarete, as she was originally named, daughter of Epicles, seems
to have come from an established aristocratic family, though there is

2 Magistratres who, among other tasks, observed the behaviour of women in public

(Ath. 6.46).

Authors who unequivocally support the theory that she was a historical figure:
Corso 1997, 123-150; Eidonow 2016; Kapparis 2021.

One of the most famous depictions of her is Phryne before the Areopagus (1861) by
Jean-Léon Gérome (McClure 2024, 1-17).

Quoting Apollodorus and his Book on Courtesans, Athenaios states that there were
two women named Phryne, one of whom was nicknamed Clausigelos (Laughing
through tears), and the other Saperdium (Little fish). One of them was also known
as Sestos because she “sifted and stripped bare” her lovers, while the other one was
Thespian, without mentioning which one was which.
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no mention of her parents after her arrival in Athens. At some point,
she took on the name Phryne (meaning ‘Toad,” a reference to her pale
complexion) and became a hetaira. Her beauty and figure were said
to have been captivating, which she cleverly used to escape poverty.
She became a frequent guest at elite symposiums and participated in
intellectual conversations on equal footing with men, sometimes even
mocking them. She chose her lovers carefully, refusing advances from
braggarts and overbearing men regardless of their wealth, while at times
devoting her attention to less affluent Athenians if she fancied them.
Aware of her beauty, she stirred sighs even in public baths, which she
never attended unclothed. One notable exception, when she did grace the
public with her seductive presence, was during the Eleusinian festival
and the feast of the Poseidonia., when “she laid aside her garments in
the sight of all the assembled Greeks, and having undone her hair, she
went to bathe in the sea” (Ath. 13.59). Extremely self-aware, she defied
the patriarchal morals of Athenian society; she was audacious, cynical,
and at times even vulgar—a complete opposite of the typically secluded
Athenian women.

One of her most important lovers was the incredibly wealthy and
famous Athenian sculptor Praxiteles, whom she met around 365 BC. She
served as his model for two statues of Aphrodite, one of which was the
renowned Aphrodite of Knidos, known today only through numerous
replicas made across the ancient world. It was the first life-sized, hyper-
realistic statue to depict a completely nude female body in Western
art.’? In return, Praxiteles gifted his muse a statue of Eros, which she
later donated to her hometown as a votive offering, demonstrating her
wealth and influence.

Grateful Thespians commissioned a golden statue of Phryne from
Praxiteles, which they dedicated to the temple of Apollo in Delphi.
It ended up being situated between the statues of the Spartan king
Archidamus III and the Macedonian king Phillip II, with an inscription
“Phryne, daughter of Epicles from Thespiae”. The erecting of this statue
Cynic philoshoper Crates called “a monument to Athenian moral decline
and decadence”. Only a handful of statues in this temple were a gift from
women, which is a further testimony of Phryne’s affluence. Praxiteles

32 The citizens of Kos had the first right of choice and selected the veiled Aphrodite,
while the second, nude statue went to the island of Knidos and very quickly became
a major attraction for visitors from across the ancient world (Morales 2011, 72).
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sculpted another statue of Phryne called Happy Hetaira, as a counterpart
to the Weeping Matron, metaphorically — and perhaps unconsciously —
depicting the difference in social status between /hetairai and Athenian
wives. She also served as the model for the painter Apelles in his painting
Aphrodite Rising from the Sea, which again celebrated the beauty of her
nude form.

During her lifetime, she was often a generous benefactor. Sources
mention that she even offered the Thebans — the people who had burned
her hometown — the funds to rebuild their city after it was destroyed
by Alexander the Great, on the condition that an inscription would be
placed: “This wall was destroyed by Alexander and rebuilt by Phryne.”
The Thebans allegedly refused, but the /efaira had already humiliated
them through her offer.

Apollodorus testifies to Phryne’s great influence, mentioning that
one of her loyalists and a parasite was a member of the Areopagus. It is
no wonder that Posidippus, in his work The Women of Ephesus, describes
her as the most famous hetaira of them all (McClure 2024, 17-24; Acovié
2018, 79-80, 127,146; Morales 2011, 72).

Probably the most interesting episode from Phryne’s life,
especially for the purposes of this paper, was her infamous trial for
asebeia (impiety). She was prosecuted either by a graphe asebeias or
eisangelia; in both cases, however, the punishment upon conviction was
death. The same charges were at one point brought against Socrates,
who was condemned, and in the history of ancient Athens there is not a
single recorded case of a verdict acquitting the accused of asebeia. The
prosecutor was Euthias, her ex-lover, while her other lover, the famous
orator Hyperides ran into her defence. The trial took place in front of
the Heliaia.*

The Athenians, not inclined toward rigid legal definitions,
interpreted the right to bring a graphe asebeias extremely broadly. The
jurors were laymen, completely inexperienced in law, and all evidence
was presented by the parties involved, including references to laws that
might support their case. This gave considerable freedom to the parties,
the logographers, and the orators to interpret the law as they found fit,
and their rhetorical skills often overshadowed strict application of law.

3 Some authors think that the trial took place in front of the Aeropagus, which seems

unlikely; by the 4th century BC this once-important judicial body from the time
of the aristocratic republic retained only certain religious powers, certainly not as
significant as this trial.
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Jurors decided based on their own sense of justice and their sympathies
for the party whose speech most moved them (Avramovi¢ 2005, 81-103).
The lawsuit arose for multiple reasons, almost all stemming
from misogyny. It is unsurprising that, after Socrates’ death, such
cases primarily concerned women, and Eidinow is correct to call them
“witch-hunts” (Eidonow 2016, 167-263). Euthias accused Phryne of
impiety because, according to an anonymous rhetorical text from the 2nd
century BC, she worshiped a new god, participated in ritual processions
accompanied by drunkenness, frenzied dancing, music, and torches
(komos), and led an unlawful cult of the god Dionysus (thiasoi).

The truth appears to be different. Phryne was a powerful hetaira
and, consequently, a priestess of the goddess Aphrodite, which naturally
aroused suspicion and fear. The Knidian Aphrodite had been sculpted
after her naked body. Polybius mentions an Athenian who fell in love
with the statue of Aphrodite and engaged in sexual acts with it, to which
the goddess herself, seeing the masterpiece, allegedly asked: “Where
did Praxiteles see me naked?” (Plb. 16.160; Fantham ef al 1994, 174).

When the citizens of Croton hired Zeuxis to paint Helen of Troy,
he asked them to bring their most beautiful young women and selected
five, each representing a specific aspect of Helen’s beauty, as no single
woman could embody her perfection. Cicero cited this as a metaphor
for the rhetorical skill of speechwriting (Morales 2011, 74-75). Phryne,
with her beauty and form, even deceived Aphrodite herself. But would
the judges see this as the shamelessness and audacity of a courtesan,
refusing to be fooled? The Knidian Aphrodite towered over the Heliaia,
though she is not explicitly mentioned in the charges. Proud, she was
inaccessible to most men. In the eyes of moralists, she was a prostitute,
and Primorac is correct in observing that historically, condemnation of
prostitution was tied to a double standard: the moral code condemns
the prostitute but not the client, although both equally and necessarily
participate in the practice (Primorac 2007, 121).

On the other hand, the stigma attached to prostitution in most
patriarchal societies (including Athens) also depended on who engaged
in the profession: the higher the price, the lesser the censure (Bullough
and Bullough 1987, 313). Highly paid &etairai, however, attracted the
envy of the vast majority of men who could not afford them. McClure
rightly points out that all asebeia cases against women were fueled by
gossip, envy, or fear (McClure 2024, 134). Euthias, a former lover of
Phryne, was a man with a bruised ego, quarrelsome by nature, prone to
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shady dealings, a punished sycophant, who sought revenge on the lost
hetaira through this prosecution. Among the jurors were the envious who
could not approach Phryne, those swayed by gossip, and the moralists
who condemned the philosophy of pleasure (Puri¢ 1990, 324).

Although Hyperides’ speech has not survived beyond the early
Byzantine period, it was praised by those who have seen it for its
exceptional rhetorical skill. The passion with which he defended Phryne
is summarized in his alleged statement against his opponent: “/t is
not the same when one man goes to all lengths to save her, while the
other to kill her” (McClure 2024, 142). Hyperides was an Athenian
and knew his fellow citizens better than we do today. He probably
anticipated everything that could work against Phryne in a patriarchal
environment hostile to foreigners, and especially to successful women
who had escaped their constraints. Seeing that the case was slipping
from his hands, he took desperate measures. He tore off her clothing,
leaving her breasts — or even her entire body — exposed before the jurors
(McClure 2024, 144-145). Some authors suggest that Hyperides may
have pleaded and implored at this moment to elicit the jurors’ sympathy
(Morales 2011, 76-78).

Lefkowitz explains that revealing one’s breasts was not intended
to arouse but to elicit pity from a male audience by reminding them of
the mothers who nurtured them; by using this gesture in the courtroom,
the courtesan Phryne managed to avoid a death sentence (Lefkowitz
2007, 89; Morales 2011, 79; McClure 2024, 147-148). In line with this,
a fragment of Posidippus does not mention her being undressed, but
rather that Phryne humbly took each juror by the hand, begging for her
life (Ath. 591e = fr. 13 K-A).

This act by Hyperides can also be interpreted differently. Athenaios
notes that, by removing Phryne’s tunic, Hyperides reminded the jurors
that she was a priestess of Aphrodite, hinting at possible divine wrath
if they issued a death sentence. Alciphron, in Letters of Hetairai, in the
fifth letter sent by Bakhida to Phryne, remarks that Hyperides’ removal
of her clothing was a calculated part of his defense. In this way, Phryne,
as a woman condemned to silence in the courtroom, found a mode of
communication that surpassed rhetoric and male persuasion (Morales
2011, 78).

Greek orators had developed the powerful rhetorical device of
ekphrasis—the vivid verbal description of a scene or artwork. Hyperides,
with his gesture, did the opposite: he allowed the masterpiece of nature
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— Phryne in all her beauty — to overshadow rhetoric, to refute every
argument against her, and to remind Athenians, refined in upbringing
and aesthetic sense, that their endless discussions at the Agora and
symposiums about the divine nature of the Knidian Aphrodite were
not in vain. The hyperrealism of this moment ultimately led to her
acquittal. The woman who had found her place in the Temple of Apollo
at Delphi, the woman Praxiteles equated with Aphrodite, had the courage
to triumph over Athenian misogyny. Who else, if not she?

3.2. Aspasia

Another influential woman who marks the history of Athens is
the famous Milesian, Aspasia. She is usually recognized in sources
and scholarship first as Pericles’s concubine, then as a hetaira, and
sometimes even as a madam. The fact that literature introduces this
remarkable woman in this way is already telling of the treatment she
faced from her contemporaries. Our most important sources here are
Plutarch’s Pericles** and Plato’s Menexenus.35

There is little evidence regarding her personal life. It is assumed
that she moved to Athens around 450 BC as a fatherless refugee, fleeing
her war-stricken city. Plutarch reveals that she allegedly drew inspiration
from Thargelia, a famous lonian hetaira renowned for her beauty and
intelligence. Word reached Pericles that a woman of rare political wisdom
had arrived in Athens; he immediately sought her out and was apparently
so smitten that he soon divorced his Athenian wife, with whom he had
two sons. This episode already paints a less flattering image of Aspasia:
a foreign woman who mimicked a scheming hetaira, meddled in men’s
affairs, seduced an influential Athenian statesman, and removed him
from his lawful family. If anything, this reinforced the idea of the “evil
foreign woman” as a bringer of destruction to family and state.

For the next twenty years, the couple was one of the most influential
tandems in Athens. Since Aspasia was a metic woman and therefore
could not legally marry an Athenian citizen, she most likely held the
status of Pericles’s concubine. Whether or not she was a hetaira remains
highly debatable. It is important to remember that all information about

3 All information come from chapters: 24, 25, 30, and 32.

3 Avery atypical work of Plato, since it was not philosophical, but dealt with a funeral
oration and topics of rhetoric, Athenian identity and politics. It is written in a form
of dialogue between Socrates and a young man named Menexenus.
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her comes from male authors, some of whom admired her, while others
despised her. If we adopt Kennedy’s criteria and define a hetaira of mid-
5% century BC Athens as an elite, free-spirited, and educated woman,
then Aspasia could indeed be considered a Aetaira.

One of her most frequently mentioned attributes was her
intelligence. She was said to have been at the center of Pericles’s
inner circle of sophist thinkers, with whom she regularly debated and
conversed: Xenophon, Alcibiades, Phidias, Anaxagoras, Socrates, and
others. Allegedly, some of these men even brought their own wives
to join in the discussions. Both Plutarch and Plato assert that Aspasia
was an exceptionally skilled rhetorician, who taught Pericles, Socrates,
and many other Athenians the art of oration. Socrates also claimed that
she instructed him in the intricacies of basic household management.
It appears that one point on which ancient authors largely agreed was
that Aspasia served as the ghostwriter for Pericles’s speeches, the most
notable of which was the Funerary Oration, often considered as greatest
speech of all times (Carlson 1994, 29).

All these intellectual activities surely placed Aspasia into the
category of “harlots” (Carlson 1994, 27-28). It was unimaginable that
a woman would engage in political matters, philosophy, and oration.
Even more scandalous was the strong connection she had with Pericles,
whom malicious ancient authors often depicted as inferior and sexually
dominated by Aspasia, and therefore emasculated. Plutarch notes that
“twice a day, as they say, on going out and on coming in from the market-
place, he [Pericles] would salute her [Aspasia] with a loving kiss.”
The couple had one son, Pericles Jr, who was considered illegitimate
because his mother was a foreigner. Later, Pericles managed to secure
his naturalization and introduced him into the citizen body.

Since both were public figures, the ruthlessness with which
ancient authors attacked them was severe. While Pericles was mocked
and criticized on various grounds, such as his appearance, oratory, and
political skills, Aspasia was unsurprisingly targeted primarily for her
sexuality. The insults and metaphors used in Old Comedy (for more
details see: Henry 1995, 19-28) to degrade her are raw and vulgar. She
was compared to problematic mythological women, such as Omphale,
Deianira, and Hera; accused of being a prostitute and a madam; blamed
for being the cause of the Samian War; called a dog-eyed prostitute, a
pallake brought to Pericles by shameless lust, a fellatrix and procuress;
and mocked for having a “bastard” son. Insults became even harsher
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after Aspasia partnered with another man not long after Pericles had
passed. Many saw it as evidence of her being a ingenuine, calculated
“man-eater”, and no one has taken into account that she might have done
so out of a necessity — being a metic women without a kyrios, especially
when notorious like she was, presented an exceptional risk. Some of her
most vocal detractors were Cratinus, who set the tone for subsequent
comic and abusive representations of Pericles and Aspasia, Aristophanes,
Eupolis, and Antisthenes, who was a bastard (nothoi) like Pericles Jr.
and was driven by jealousy and resentment since Pericles Jr. eventually
gained citizenship. Plato, meanwhile, presented her as a dangerously
skilled rhetorician who used philosophy and logic to manipulate and
deceive the public regarding the history of Greece.

Plutarch reveals one more detail of her life. Apparently, Aspasia
was also prosecuted at one point for asebeia and “for receiving free-born
women into a place of assignation for Pericles . Not much else is known
about this trial, and it is not even certain whether it was real or fictional,
since no other source mentions it. However, this episode certainly
reinforces the notion of an “unsuitable” woman being prosecuted in an
attempt to degrade her and publicly dispose of her.

All of these negative representations unfortunately overshadowed
Aspasia’s significant achievements and contributions to Athens. Not only
were her accomplishments obscured by ancient authors, but modern
ones as well. Some scholars interpret Plato’s Menexenus, in which he
begrudgingly acknowledges Aspasia as an excellent rhetorician, as a
satirical work mocking her; yet at the same time, they take Menexenus
seriously when seeking arguments in support of other topics (Waithe
1987, 76-79; Carlson 1994, 39-41). Her name is often omitted from lists
of the greatest orators in ancient history, thus perpetuating the erasure of
successful and productive women. In Alciphron’s Letters of Courtesans
(Thais to Euthydemus, letter 34), Thais is peeved because her lover has
stopped visiting her and has instead developed an obsession with sophist
philosophy. She proceeds to argue that sophists and women are alike
in many respects: “Again, we educate young men quite as well as they
do. Compare, if you like, Aspasia the courtesan and the famous sophist
Socrates; and consider which of them produced the best citizens. You
will find that Pericles was the pupil of the former, Critias of the latter.”3¢

% Critias was the leader of the Thirty Tyrants, a Spartan-imposed oligarchic regime
that ruled Athens briefly after its defeat in the Peloponnesian War (404—403 BC)
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Taking into account all the achievements attributed to Aspasia,
we believe she certainly deserves to be recognized as more than just
Pericles’ lover and a hetaira; if ancient authors reduced the arguments
against her to her sexuality, modern scholars need not follow that trend.

4. THE MYTH OF FREEDOM

We have highlighted some of the most influential Aetairai of their
age and demonstrated that even their lives were often difficult, despite
being affluent and well-connected. If this was the treatment endured by
those who “made it,” we must consider how life was for the hundreds of
other nameless and faceless /efairai who attempted to make a name for
themselves but never achieved fame, constantly struggling not only with
prejudice but also with poverty. Some of them were not as independent
as the others, also having a panderer, a pornoboskos, who often brutally
exploited their bodies. In comedies, he is usually portrayed as an evil and
manipulative character who constantly threatened to send his women to
brothels (Davidson 1998, 94).37

An epigraph tells of three hetairai who allegedly seduced three
sailors and robbed them blind; the author warns readers to beware of
Aphrodite’s pirates and their ships,*® as they are more dangerous than
the Sirens. Surely, if these women had been living lives of luxury and
comfort, they would not have resorted to sneaking around the harbors,
where pornai dwelled, and robbing their clients. This serves as a reminder
not to assume that every hetaira was successful, wealthy, autonomous,
and comfortable; much like Hollywood, ancient Athens was a land where
dreams were made... and sometimes shattered.

When reading descriptions of hetairai in scholarship, one often
encounters a vivid, almost coquettish image of an autonomous woman—
public, loud, beautiful, and intelligent, sometimes significantly well-
off—whose life is imbued with eroticism, exoticism, and luxury; a
woman free from the typical social restraints imposed on Athenian
women. However, very few authors address the darker aspects of
hetairai’s lives. Occasionally, there is mention of the mistreatment and

37 Neaira’s former lovers raised large amounts of money to help her stay independent
and not fall into the hands of a pornoboscos (Dem. 59.17-20).

A symbolic way of calling the hetairai — they were considered to be the priestesses
of Aphrodite, but here they are labelled as pillagers and robbers, therefore
Aphrodite’s pirates.
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abuse they suffered due to a prevailing mentality that viewed them as
public women, non-citizens, and therefore fair game for harassment.
Interestingly, most of the authors who portray this idealized image of
the hetaira are men, whereas the more critical accounts highlighting the
hardships of her life are often written by women.

Only when we enter the sphere of law do we see the full extent of
the hetaira’s insecurity. Indeed, she was beautiful, praised, and desired;
she had the possibility of living a life of luxury and controlling her own
money, could be educated, and engage in debates with men. She enjoyed
freedoms that Athenian women could only dream of. She was the femme
fatale, a representation of everything an Athenian man wanted but could
not find at home, she was her own kyrios.

But this was precisely where the problem lay, as we have explained
in the previous chapters. At the end of the day, she was still a woman
whose existence was shaped by a severely patriarchal society whose laws
were stacked against her. The sense of quasi-liberation came at a great
cost. Someone stole from her? Hired her for her services and then refused
to pay? Borrowed money from her and refused to repay? Broken into her
residence? Assaulted or sexually violated her? Falsely accused her of a
crime out of jealousy or spite? If no one was willing to represent her in
court, she had no means of obtaining justice. Ultimately, her security and
peace depended entirely on the mercy of the community—and, above all,
on the men from whose control she desperately tried to escape.

Therefore, was she ever truly free?
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Bojucnae CTAHUMUWPOBUh
VYua JJUBAI]

XETEPE MJIX MUT O CJIOBOAA

Pe3ume

Iampujapxam oomunupa ucmopujom poonux oonoca eeh
Xunbadama 200una, eewmo mpaucopmuwyhu ceoje oopacye v Hanasehu
noopwKy y obuuajuma, penucuju u 3aKkoOHUMAa. Ynpkoc cagpemeHum
Hanopuma, nampujapxam He camo oa je oncmao, eeh ce dauac
Cyouasamo C CHANCHUM manacom penampujapxaiusayuje. /la o6ucmo
bosme pazymenu pasioee 3a YNOpHy U30pAHC/HUBOCH NAMPUJAPXATHUX
obpasaya N HaAyuuiu Kaxko 0a ux 0eKoHCmpyuuemo, HeonxooHo je
ucmpadicumu wuxoee Kopene y 0anexoj npouiocmu u noKyuamu od
YMEPOUMO Wmd je OONPUHETO UX0BOM HACMAHKY W oncmanky. 0saj pad
goxycupahe ce Ha ceem anmuuke I puxe — nocedno Ha anmuuxy Amumy.
Tosnama xao xonegxa demokpamuje, Opame U XyMaAHUCMUUKUX HAYKA,
Amuna je noxazana c8ojy MpayHy Cmpamy Kpo3 00HOC Npema HCeHamd.
One cy bune nomnyno uzdbpucame u3 jasnoe scusoma, yckpahene 3a
0bpazosarpe N oepanuuene Ha yioee oomahuya u Majku yHymap 3u008a
ceojux domosa. C Opyee cmpane, Mywkapyu cy OUuiu CHA}CHO yCMepeHU
Ka jasnoj cghepu M cmuyarsy 3Haba U ROAUMUYKUX 6CUUMUHA, WMO je
CMBApPAIo 02POMAaH 0OPA306HU N KYAMYPHIU ja3 uzmehy Mydicesa v dHcena
U 00600uU10 00 mehycodnoe yoamasarea. Ha opyeom kpajy cnexkmpa
Hanazuue cy ce nPOCmMumynKe N KOHKYOuHe pasiudumux Kiaca: nopHe,
nannake v copucmuyupane xemepe, Koje cy y8ex Oune Ha pacnonacaryy
MywKapyuma. Jeoure sxcere y Aamunckom Opyumay Koje cy 6youie Maxkap
MPYHKY NOWMOBAA U OUB/bERA Y MywKapayuma, oune cy xemepe. Anu,
nokazahe ce, mo je umMano uUcoKy yemuy.

Kibyune peun: - Xetepe. — Kypruzane. — [IpoctutyTtke. — AHTHUKA
AtnHa.
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nocnosa Penybnuxe Cpouje

N3HYJIA KAO KPUBHUYHO JEJIO ITPOTUB
CJIOBOJJA U TTPABA HOBEKA 11 TPABAHMHA

Caorcemax

Y oemoxpamcxom opywmey myocka npaea cy jeona 00
HAJBANCHUJUX, AU UCTOBPEMEHO U JeOHA 00 OCHOBHUX, YHUBEP3AIHUX
npasa yujum ce nOUMoBaArbeM y8aicajy He camo nPasHu NPUHyunu, eef
U cmanoapo yCmagHoCmu, Kao Hajeuues npasHoz akma ceaxe 3emme.
Penyonuxa Cpouja je pamugurxosana 6pojrne mehynapooune akme Koju
ce 00HOCe Ha wYOcKa npasa u ciobode. Y KpusUUHOM 3AKOHOOABCEY
00peduna je u nocebry epyny KpugUYHUX 0eid Kojum ce ciobooe u npasa
yo6eKa U epahanuna Hanaoajy u maxo KPUSUUHONPAGHUM UHCIYMEHMUMA
penpecuje u npegenyuje nosehana 3auwmumy mbyockux npasa. Mnax,
oopeher Opoj KpUSUUHUX Oella KOju je C8pCman y opyeae 2pyne KpUuSU4HuX
oena, c8ojom paodroM U3BpULerbd OUPEKMHO Hanaoa u ciobooe u npasa
yogexa u epahanuna. Aymop ce y pady 6asu ynpaso 08aKeum 0eiom, d
mo je usHyoa, Koja je UHKPUMUHUCAHA ) 2PYRU KPUSUYHUX Oeld NPOMUS
uMosuHe jep ce paora u3spuerba npeoy3uma y yusy npubassared
NPOMUBNPAGHE UMOBUHCKE KOPUCTU, AU Ce UCHOBPEMEHO, HAYUHOM
Ha Koju ce oHa 8puiu, a Mo je npunyoda, Hanaoajy npasa u ciobooe
nacusHnoe cyojekma, 00HOCHO c10000d 1be20602 00ayuusared. L{um pada
KoMe aymop medicu je 0a npedcmasu KpUSUYHO 0elo uUsHyoe uz opy20e
acnekma, a mo je anekm Kojum ce Hanaoajy ciobooe u npaea 4oeexa
u epahanuna (c10600e 00nyuuarna) He 3anemapehu wezo8y opmy
U Cyuwmuny u3epuiersa, a mo je nospeoa umogume, 00HOCHO Npaed Ha
UMOBUHY.

Kwyune peuu: uznyoa, ciobooa, npasa, uMosuHa, KPUSUUHO 0e€l0,
Kpusuunu 3axonux

AyTop je IOKTOp IpaBHUX HAayKa, HAayYHH CapajfHUK U KPUMHHAIHCTUYKH
uHcniekrop 'y Ilomummjckoj ympaBu y Hwumry. EmexrpoHcka anmpeca aytopa:
chupka84@gmail.com. ORCID: https://orcid.org/0000-0001-8494-9413.
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1. YBOAHE HAIIOMEHE

Kpusuuna nena npoTtus ciioboja v rnpasa 4oBeka U rpahaHuHa
HHCY caMmo Jiella WHKPUMHHHCAaHa Y OBOj IPYNU KPUBUYHUX JieTa,
Beh u onpehenn Opoj KPUBUYHKX JieTla CBPCTaHA y JPYTHM Ipynama
KpuBHYHHUX Aena. CTHYE ce yTHCAaK J1a je KaTrajJor OBUX KPUBHYHUX
Jieia BeJIMKH, IITO U jecTe TauHo, uMajyhu y BUIY /Ja ce KOJ CBaKoT
KPUBUYHOT JIeJia IJie Ce jaBJba HEMOTyNHOCT MacUBHOI CyOjeKTa ja
OIITyYyje ¥ CBOjOM BOJAOM HEIITO YUYWHH WU HE, JEBaJBHUPA FHETOBA
c11000/1a O/UTyYHBaa U TUME KpIlIe YHUBEp3allHa JhyicKa mnpasa. To je
BPJIO M3PAXKEHO KOJ KPUBUYHHUX JIeNIa MIPOTUB MOJHE cI000/1e, TPOTUR
YacTH M yIiieAa, IPOTUB YOBEUHOCTH U APYTHX Jo0apa 3amTuheHnx
MehyHapoIHIM PaBOM.

Crobone v mpaBa yoBeka U rpal)aHnHa ce Hamnaajy 1 KpHBUYHAM
nesioM u3Hygne. Mako je cBpcTaHo y Tpyny KpUBUYHHX Jieia MPOTHB
MMOBWHE, TPUHYJOM C€, Ka0 HaYMHOM HHCHOT HM3BpIICHA, J10J1a31
JI0 HbCHOT KPajier 1uJba — NPUOaBIbaba MPOTUBIPABHE HMOBHUHCKE
kopuctd. C TUM y Be3H, IOCTaBJba Ce€ MUTAkE A JIU j& OBO JJI0 MOIVIO
na Oyae MHKPUMHMHUCAHO Y TPYIU KPUBUYHHUX Jiefla MPOTOB ciodona
W MpaBa yoBeka U rpaljaHuHa. 3a OBO pelIeHE Cy ce OAIy4Hsia MHOTa
€BpPOIICKa KPUBUYHA 3aKOHO/IaBACTBA.

Wnak, Hallle KpUBUYHO 3aKOHOJIABCTBO j€ OCTAJIO MPH CTaBY, K0
Y 3aKOHO/IaBCTBA BehMHE eBPOIICKUX 3eMaJba, Ja U3HYIY CBPCTA Y TPYILY
KPUBHYHHX JeJIa IPOTUB UMOBHHE Oyyhu fa je b leHOT U3BpLICHA
npubaBibamke MTPOTUBIPaBHE HMOBHHCKE KOPHCTH. Jleso ce Bpmun
MPUHYOM — CHJIOM WITH TIPETH-OM U TUME IMPEKTHO Hara/ia 30He Y0BeKa
KOj€ Cy HajOCETJhHBH]E, a TO CY HETOBE CII000C 1 TPaBa, JJOK KPajibiM
[IMJbeM TIprOaBba U lbETOBY UMOBHHY. 300T TOTA j& OBO KPUBHUIHO JIEIIO
JIBOjako oapeheHo — kKao JIesIo KOjuM ce Harajnajy cio0one U mpasa
4yoBeKa U rpal)aHrHa 1 UIMOBHUHA.

Penyonuka Cpobuja je paruduroBana EBporcky KOHBEHIH]Y O
3aIITUTH JbYJICKUAX MPaBa M OCHOBHHUX CJI000/a ca HU30M MPOTOKOJIA
7 TaKo CTaJla y pea MHOTHX €BPOICKHX 3eMasba. Mimajyhu y Bumy ma
oBoM KoHBEHIMjOM IITHTE JbYACKA TIpaBa U cI0007€e, HEOXOMHO je
OWJI0 MHKPUMUHUCATH U KPUBUYHA JIeJIa KOJUM C€ OBE JAPYIIBEHE U
JbyACKE BpeAHOCTH Hananaajy. Ca jenne crpane Moo 0u ce pehu na ce
ponucuBameM onpeheHor Opoja KPUBUYHHUX JieNa Y pasHUM IaBaMa
KpuBudHOTr 3aKOHUKA IMpYyKa JTOHEKIIE 3alTHTa oApe)eHuM mpaBuMa
40BEKa, ca JAPyre CTpaHe, UIaK je OWIO W HEOMXOAHO M3IBOJUTH U
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onpeheHn Kpyr KpUBHYHHX Jejia YUjOM C€ MHKMMHUHAIIA]OM IITHTH
rmoceOHa U 0CeTJbMBA 30HA YOBEKA, a TO CY HEroBe ¢1000/1a U Ipasa.

Y HapemHOM TeKCTy pajy Oulie mocTyrmibeHo Ha cienehn HauuH:
Hajripe he 6UTH yUn-EH OCBPT Ha OIIITE KAPAKTEPUCTHKE KPUBHIHUX
Jienia IpoTHB ¢J1000/1a 1 ITpaBa YoBeKa 1 rpaljaHiHa, TOTOM Ha KPHBHYHO
JIeJI0 U3HYJe, Ja OW ce yKas3ajo W aHalM3Upajo JBOjako onpeherme
W3HYyJe Y KpUBUYHOM MpaBy CpOuje U TO Kao JeNI0 YHjOM C€ PahoM
HarnaJajy ciio0o/e 1 IIpaBa YoBeKa U rpaljaHuHa | 10 KOjUM Ce Haraia
MMOBHWHA JIPYTOT JIUIIA, OMHOCHO IIpaBo Ha uMoBHHY (CumoBuh, [leTpos
u CrankoBuh 2018).

2. KPUBUYHA JIEJIA TTPOTUB CJIIOBOJA U ITPABA
YOBEKA 1 TPAHBAHUHA — OIIIITE KAPAKTEPUCTUKE

Cnoboze n npaBa 4oBeka 1 rpaljaHiHa Cy ABE CaMOCTaIHE JbY/CKEe
W IpYUITBEHE BPEIHOCTH KOje Cy HEpa3/IBOjHO MOBE3aHE TAKO Ja He
MOTy TOCTOjaTh jemHa 6e3 apyre. Ciaobdoaa je MOTyhHOCT YoBeKa aa
CaMOCTAITHO OJUTy4yje O CBOM IOHAIIamky M Jia ce IMOHAIIa 0 CBOM
Haxohemwy, OJHOCHO Ja HelITO YWHHM, He YWHHW wuiu Tpru. [IpaBa
MpeACTaBbajy oBnamhemna Jara 3aKOHUMA 32 MPeAy3uMamke WIH He
npeaysumame onpehenux paamu u genatnoctu (byphuh u Jopamesuh
2010).

Itute ce YcraBom PenyoOnuke CpOuje rae ce MoMHmbYy Ha
moceOHOM MecTy, y IpyroM aeny Ycrasa (wi. 18-81) u To mog Ha3uBOM
»JbYJICKa U MaFbHHCKa TIpaBa u co0oe’.

Jlnuna nipaBa u cio0ojie MpenCcTaBibajy U IPeAMET MoceOHe
3alITUTEe HU3a Mel)yHapoaHO-TIpaBHUX akara. O] BeIMKe BaXKHOCTH
je EBporicka kOHBeHIIMja O JbYJACKUM IpaBUMa KOjy je Halla JIp>KaBa
patuduroBana ca meHUM gonyHCKuM lIpoTokonnma (3akoH O
parudukamnuje EBporicke KOHBEHIIHjE 3a 3aIITUTY JbYACKUX MpaBa U
OCHOBHHX CJIO00/a ca AOIyHCKAM TipoTokosnmMa 2015) u Tume nana
Behu 3Hauaj, aju ¥ 3alTHTY OCHOBHUM JbYACKHUM BPETHOCTAMA, & TO CY
croboze u npasa. One 3ay3umajy npsu geo KonBeH1uje, rie ce roBOpHU 0
pa3HuM cio0ojiama u papuma. Y obaBesu Jia ce 00e30e/11 MOIITOBAke
onpendu n3 KoHBeHIM]e U MPOTOKOJIA, YCTAHOBJBEH je EBporicku cyn
3a JbyZCKa MpaBa.

Nako ce Benmmku Opoj KpUBHYHUX JiejIa MOTY CMaTpary | JeliuMa
YUjOM Ce€ paJl-OM M3BpIICHA HANaIaj)y U CI000/e U IIpaBa YOBEKa U
rpahaHuHa, IITO je Y YBOJHOM Jeily OWJIO HAlIOMEHYTO, 3aKOHO/1aBall
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Ce OIUTY4HO Jia OJpPEeaN Kpyr KPUBUYHHUX Jiefia KOJUM CE€ OBE BPEIHOCTH
OUPEKTHO Hamanajy, Te Cy Tako y 4eTpHaecToj riaBu KpuBuuHor
3akoHnka CpOuje MHKpUMHHKCAHA KPUBUYHA Jiesia MPOTUB c10001a 1
rpaBa YoBeKa u rpahanuHa.

3amTUTHU 00jeKT OBMX KPUBUYHHX JeTa CYy OCHOBHE CII0001e
U mpaBa 4yoBeka M rpahanuna. To cy amusHe cnobope u mpaBa Koja
Ce pasiuKyjy O OCTaJMX IpaBa Kao IITO CYy €KOHOMCKO-COIIH]jaJIHa,
MOJMTHYKA WK rpal)aHcKa mpaBa Koja ce MITUTE MOCCOHUM KPUBUYHUM
nenrma. OBUM KPHBUYHHM JIeJMMa ce MoBpelyjy uin yrpoxanajy
cio0o/e 1 TpaBa YoBeKa 1 rpal)annHa Kao 100pa 6e3 Kojux HeMa Jby/ICKe
mraHocTH (Byphuh u Jopamesuh 2010).

KpuBnunu 3axonmk (y nasmsem Tekcty K3) mpomnucyje nma
M3BpILIKJIAL OBUX Jieja MOTY Ja Oydy pa3jMurTa JIMLA: CBAKO JIULE
(kon yMmema KPUBUYHHUX Jlefla MPUHYAE, OTMHUILE, YTPOKaBamba
CUTYPHOCTH), CIy>KOeHe nuie (KoJ KPUBUYHUX Jelia n3Hyhupame
HCKa3a W MPOTHUB3aKOHUTO MPETPECEHE) U aIBOKAT M Jiekap (KOm
Jleja HeoBJamheHo OTKpUBame TajHE). Y TIOIVIeny KPUBHIIC OBa Jeia
MOTY OWUTH M3BpILIEHA CaMO Ca YMUILJbAjeM.

KpuBHYHNM IpaBoM ce reHepasiHO WITUTE Kako J00pa MojeuHa,
Tako u ommra 1o0pa 6e3 Kojux ce HU Jo0pa mojenuHIa He Ou Mora
octBapuBaru. OCHOBHA JbYJCKA IIpaBa Cy KOMIUIEKHA J00pa Koja
nopeJ 100pa y y:KeM CMHUCITy 00yXBaTajy U OJJHOC YOBEKa IpeMa TOM
Io0py W HETOBO MPaBo Ha TO T0Opo. YTBphuBame oHOra IMmTO cIiaga y
OCHOBHA JbYJICKa IIPaBa je IPBU KOPAK y pellaBamby MUTAka BUXOBE
KPHBUYHOIIPABHE 3aIITHTE. Tako Ha MpuMep NpaBo Ha ci100o1y o0yxBara
Behu Opoj moceOHUX TpaBa, MOYEB Of CI000Ae KpeTama 10 ciodoe
MUIILJbEH-EC ¥ TIpaBa Ha HemoBpeauBocT npuBarHe chepe (Crojanouh
2019).

Jbyncka npaBa MOXEMO ITOCMaTpaTy U Kao Kyiy Ol Kapara, Te
y Cilydajy Aa U3BY4YEeMO jeIHYy KapTy LeJsa Kyja rnaga. ¥ TOM CMHCIY,
CBa JbY/ICKa MPaBa YWHE jeANHCTBY, KOXEPEHTHY LICJIMHY MU KOPILYC.
VY ciyuajy na ce moBpese jeAHa npasa, yjenHo ce nospelyjy u ocrana
(Jby6uuuh n dparummh Jlabam 2024).

BaxHo je HarTacuTH 1 TUTamkE Koje ce Hamehe y KpUBUIHOTIPABHO]
TEOPHjH a KOje ¢ OJHOCH Ha TO JIa JIN CE MOXKe HAIIpaTH pasiinka m3mehy
c;1000/1a ¥ mpasa, OAHOCHO Ja JIM IOCTOj€ KPUBUYHA Jela yIIpaBJbeHa
caMmo NPOTHUB MpaBa U KPUBUYHA JieJIa yIIepeHa caMo MPOTHB cI000/a.
"YKOJMKO MOCTOjM 0BA PA3JIMKa, 3alITO Cy U jelHa U JpyTra KpUBUYHA JIeNa
npeasuleHa y OKBHPY HcTe I1aBe KpHBUYHOT 3aKOHHKA.
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VYcraBHa TEpMUHOJIOTHja HE IPABH jacHy pa3nuky uzmehy ciodona
U TIpaBa, 0K Y KpUBUYHOIPABHO] TEOPHUjH HUje cacBUM onpeheHo koja
Cy TO JieJia yIpaBJbeHa MPOTUB IpaBa, a Koja MPOTUB CJI0001a WU
EBEHTYAJIHO U MTPOTHUB jeqHor u aApyror. [Tpod. Crojanosuh (2019, 494-
495) cmarpa: ,,01510 OM TOBOJFHO TOBOPHUTH CaMO O 3aIITHTH OCHOBHUX
IpaBa 4YOBEKa, T€ Jia jé CYBHIITHO MOCTaBJbAaTH U CIO00AE Kao 00jeKT
3alTUTe W TO HAa UCTOM HMBOY Kao W IpaBa, T€ Jia mpaBa U ci1oboe
jecy ucmperieTaHe KaTeropyje 1 Jia ce OTyJa JOHEKJIe MOXKe MpaBaaTh
3ajeIHNYKO O0yXBaTame y jeJHOj IIaBH | jJeTHUX U JPYTUX KPUBHUHHUX
nena (IITO y MHOCTPAaHUM 3aKOHOJABCTBMMA HHUjE caydaj)”. ¥ ToM
CMHCITY, c1000/ma Ou MoTJIa MpeACTaBIbaTH jedaH Ol OCHOBHHUX ITpaBa
YOBEKa.

VYBaxxaBajyhu mpeTXoAHU CTaB, MULLJbEHA CMO J1a, UMaK, Y
3ajeTHMYKOM 3alITUTHOM 00jeKTy ciio0o/1a v TpaBa HeMa HU4Yera CIIOpHOT,
TE J]a Ce Halll 3aKOHO/IABall OJTYYHO 32 3ajelHUYKU 3aIITHTHU 00jeKT
Moriio 6u ce pehn u mox yTuIajeM yCcTaBHOIIPaBHE TEPMHUHOJIOTH]E,
ycarmamwuBmu ofpende KpuBUYHOT 3aKOHWKA ca YCTaBOM, IIITO j&
MOTITYHO M ONIPaB/IaHo, He cTBapajyhu xoxesunjy nzmel)y ycraBHOIpaBHE
1 KpUBHYHONpaBHE TepMHuHOJoruje. Ca apyre cTpaHe yKOJIUKO Ou
ce KpUMBHMYHA JieJla KojuMa ce Harajajy npaBa yoBeKka U rpahjaHuHa
pa3zaBojuiia OJ1 Jiejia KojuMa ce Hamajajy ciio00ze YoBeKa Morja Ou
na ce cTBopu KoH(Dy3Hja oko onpehema nena koja O ce y Kojy rpymy
KPUBHYHUX JIeJIa Tpornuncana, nMajyhu y Buay 1a ce HEeKUM JiennMa
HCTOBPEMEHO Hamajajy u ciio0oie U IpaBa YOBEKa, OJHOCHO CaMOM
MOBpeNIoM c1000/1e YoBeKa MoBpel)yjy ce u kberona npasa, Te OTyAa OBE
JIBE YCTABHOIIPAaBHE KaTETOPHje ULy YBEK 3ajEIHO.

VY HapenHOM TeKcTy pana, Ouhe aHanmu3upaHo KPUBUYHO JIEIIO
W3HYJIE, KOje je Y KpUBUYHOM 3aKoHOAaBcTBY CpOuje mpomucaHo Kao
KPUBHYHO JIEJIO IPOTUB UMOBHHE, aJId YHjOM CE PaJHbOM H3BpIICHA
U T€ KaKo Hamajajy cio0o/e u IpaBa 4YoBeKa M rpahanuna, riae ce one
110jaBJbyjy Y QYHKIMjU TPYIHOT 00jeKTa.

3. UBHYJIA ¥V KPUBNYHOM 3AKOAABCTBY CPBUJE

M3uyne je y Penmybmumu Cpowuju, kao n 'y BehnHn caBpeMeHUX
3aKOHO/IaBCTaBa, perynucana Kpusuuanm 3akoHukom (K3 2024, .
214) y rpyny KpUBUYHHX J€Jla IPOTUB UMOBHHE, KA0 CaAMOCTAJIHO
KPUBUYHO JIENO.
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Camo KpHUBHYHO JEJIO C€ cacToju y npuHyhaBamwy Apyror auna
Jla HEIITO YYMHU WJIM HEe YYUHH Ha IITETy CBOje WU Tyhe nMOBUHE
yIoTpeOOM ChIIe WM MPETHE Y HAMEPU YUYUHHOIIA J1a CeOU UITH IPyTOM
pudaBy MPOTUBIPABHY UMOBHHCKY KopucT (‘Byphuh n JoBamesuh
2010). 3amTuTHE 00jEKT OBOT KPUBUYHOT JIejia Y YKEM CMUCIY je
MMOBHHA y CBOjOj CBEYKYITHOCTH. Y CMHUCIY 00jeKTa Hara/ia, MMOBHAHA
oOyxBara Tyl)y IOKpEeTHY U HEMOKPETHY UMOBHHY, KA0 1 UIMOBHHCKA
mpaBa M MHTEpece Apyror gusnykor win npasHor auna (Hukonunh
2018a).

Panma um3BpHiema OBOT KPUBUYHOT Jieja ce CacToju Y
npunyhaBamy npyror auna (Yejosnh m Munagunosuh 1997). To je
[ICUXOJIOLIKA AEJIaTHOCT YTUIAkha Ha BOJbY JIPYIoOr' y CMHUCIY J1a C€ OH
MPUHYIN Ja HEIITO YYWHU WIM HE YYUHU TPOTUBHO CBOjO] AOHETO]
omnyuu. butHo 3a pagmy aena je aa ce npuHyhaBameM NpUYHbHABA
hITeTa 3a MMOBUHY TTaCHBHOT cyOjekra (omrehenor) mnum vekor tpeher
nmuna. [puayna (mpuayhaBame) ce BpIM HA ABAa HAYWHA: CHUIIOM WITH
MIPETHOM, KOja Cy Y MHKPUMUHALU]U O3HAYCHU aJITEPHATUBHO, TE CE
MPUHYAAa MOXE MCIIOJBUTH KaKo y MPUMEHHU CUIIe, TAKO U Yy MPUMEHHU
MPETH:E, C TUM LITO CE HEe UCKIJbYUyje MOTYNHOCT ja yunHMIIaL yIoTpeoun
KyMyJaTUBHO H cuily U npeTy (Hukommh 2018a).

[IpunyhaBame Koje YMHU pajiby H3BpIICHA CE IMpeay3uMa
y oapeleHO] HaMepH, a TO je HaMepa YYMHHOIA jJa 3a ce0e uiu
IpyToT MpuOaBH MPOTHBIIPABHY HMOBHHCKY KopucT. OBa HaMepa je
HEOIXO/IHA J1a MIOCTOjM Ha CTPAaHU YUMHUOLA y BpeMe Npeay3uMara
panme u3BpIICHa, [1a YaK U y clly4ajy Aa He Oyae ocTBapeHa, nmajyhu
y BUIy JAa OHa ofpehyje u3Hydy rpynu Jena Kojoj mpHIajga u yThuae
Ha OOJIMK KPUBUIIE YUMHUOIA KOJU CE€ jaBJba Ka0 JUPEKTaH YMHIIIba]
(Huxomuh 2018a). OBy Hamepy Tpeba pa3IuKoBaTH O KOPUCTOJhYOIba
Kao mocebHe BpcTe Nolyne yuYnHUOLA y BUAY IOXJIENe, MOXyIe 3a
MIPEKOMEPHUM, HEMOTPEOHUM, EHOPMHUM yBehameM mocTojehe nmoBrHe
WK CTIpevyaBameM beHoT yMamema (Crojanosuh u [lepuh 2009).

[Mocnenuua KpUBUYHOT Jejla C€ CacToju y MOBPEIH MpaBa Ha
MMOBHHY MACHBHOT Cy0jeKTa M TO Ha HA4YWH Ja je npuHyheHo nuie
JIOBEIICHO Yy CTamk€ JIMIICHOCTH CJI000J€ OMIyYHBama O CBOJUM
[IOCTYNIMMa, T€ HEIITO YYUHU WM HE YYUMHHU HA LITETY CBOje MU
Tylhe IMOBHHE, IITO OBOM KPUBUYHOM JIEJTy /1aj€ KapaKTep HMOBHHCKOT,
HacWIHWYKOT KpumuHanutera (Hukomuh 2018a).

3a mocTojame OBOT Jiejia HEOIXOIHO je 1a y CBAKOM KOHKPETHOM
CJly4ajy MMOBHMHCKA ILITETa 32 HEKO JIMIIE, KA0 MOCIEANIIA IPeay3eTe
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palmbe n3BpLIeHa, U HACTYIHJIa, a He CaMo 2 je IMOBHHA THM YHbECHEM
WM HeunmemeM Omna yrpokeHa. C TUM y Be3H, uaMely mpemnysere
panme U3BpIICHA KOjy YnHE N3Hyl)eH! NOCTYIIIH TaCUBHOT Cy0jeKTa 1
HacTajie MaTepHrjaHe IMTeTe Mopa J1a IOCTOju oaroBapajyha y3pouna
Be3a (Huxommh 2018a).

On Ba)KHOCTH je yKa3aTd U Ha YHIGECHHILY J1a YCIIeXl IPeay3eTe
palme U3BpLIeHa U HacTale nocienuue Tpeda aa mocroje npoTex
BpeMeHa, OJHOCHO MOCIeANLa KO U3HYyAe He HacTaje oaMax HaKoH
mpeay3eTe paame, Hero TeK HakoH ofeheHor nporeka BpemeHa. OBa
OKOJIHOCT KPUBUYHO J€JI0 U3HYIE PaslIinKyje ol pa300jHUINTBA U
pa30ojHIUKe Kpahe Te mocienna HacTyIa oaMax FTH Tpe paambe
U3BpLICHE, OMHOCHO HaJ0BE3yje ce Ha pajiiby, Kao IITO je CiIydaj KOJ
nena pa30ojHUIITBA. Y cily4ajy pa300jHUILTBA HE IIOCTOjM HU BpEMEHCKa
HU TIPOCTOPHA JUCTAHLA, Kao IITO je CiIy4aj KOA Jeia U3HyAe, IIe
nsMely nenarHocTH macuBHOT cy0jeKTa U mpey3ere NpUHyAe OCTOj!
BpPEMEHCKA U MPOCTOPHA JAUCTAHIIA.

W3Bpmmnarn gemna Moske Ja Oyzie CBaKo JIMIE, a y MOTely KpUBHIIE
je moTpebaH MUPEKTaH YMUIILJbaj KOju KBATH(HKYje TUpEeKTHA Hamepa
(mpubaBsbame ceOH UM APYroMe MPOTHBIIPABHE UMOBHUHCKE KOPUCTH).
3a 0BO KpUBUYHO JICIIO je IpeBUl)eHa Ka3HA 3ameEopa O jeTHE JI0 0caM
TOJIUHA.

KpuBruHO 1e11o n3Hyjie mope; OCHOBHOT OOJIMKa UMa M YETHPH
Texa obnmka. [IpBu u Ipyru Teku 0OIMK M3HYIE CY KBATH(DUKOBAHH
BHCHHOM TIpuOaBbeHe nMOBHHCKe KopucTu (K3 2024, un. 214, cr. 2
1 3.). YKOIUKO je MU3HYIOM MpubOaBbeHa MPOTUBIIPBaAHA HMOBHHCKA
KOPHUCT Y U3HOCY KOjH IpeJia3d YeTPUCTO MeAeceT Xuibaaa AUHAapa,
YUMHHIIAI] C€ KaKhaBa Ka3HOM 3aTBOpa OJ] JBE J0 JeCeT TOJuHa (4L
214, ct. 2), 10K y ciiy4ajy Aa je U3BpIICHEM OCHOBHOT OONIMKa jena
npubaB/beHa UMOBHHCKA KOPUCT y M3HOCY KOjH Ipela3d MUJIHOH 1
MEeTCTO XUJbajla AMHApa yYuHWIAL he ce Ka3HUTH 3aTBOPOM O TPH 10
nBaHaectT roguHa (wi. 214, ct. 3).

[Topen oBUX Tex)uX 0OIMKA KOjU Cy KBaTU(UKOBAHU BHCHHOM
npubaBJbeHE UMOBUHCKE KOPUCTH, MOCTOjE jOII JBa TeXa OOJIHKa
KpUBHYHOT fena u3Hyae. Tpehu rexu o0nuk (wi. 214, ct. 4) nena mocroju
y jeIHOM OJI IBa aJTEPHATUBHO MIPOIHCcaHa cirydaja: 1) ako ce yIrmHuIan
0aBU BPIIEHEM OCHOBHOTI HJIM TEKHX MPETXOAHO HABEACHUX OOIMKa
n3Hyae (ITo moapasymMeBa KOHTYHHYPAHO BPILEHE OBOT KPUBHUYHOT
Jena, Tj y BUIy 3aHaTa) WM 2) aKo je AeJI0 U3BPLICHO O] CTpaHe IpyIie
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(Bumeru K3 2024, un. 112, ct. 22). 3a oBe aliTepHATHBHE TEXKE OOJIUKE
Jiefia je Ipornucana Ka3Ha 3aTBopa O IeT JJ0 eTHAEeCT TO/MHA.

Hajresxxu o6muk m3nyze (wi. 214, ct. 5) nocroju y ciy4ajy kKajaa
Cy OCHOBHH WJIM T€XH OOJIWIH KOjU Cy KBaJW(PUKOBAHH BUCHHOM
MpuOaBJbeHEe UMOBUHCKE KOPHUCTH (MIPBH W IPYTHU TEKHU OOJHITN)
W3BPIICHU O CTpaHEe OpPraHW30BaHE KPUMHHAIHE Tpyre (BHACTH
K3 2024, un. 112, ct. 35). KaxxmaBame ce cacToju y Ka3HH 3aTBOpa
0]l HajMame MeT TOAMHA, JOK 3aKOHOAABAall HUje MPOMHCA0 MOCCOHH
MaKCHMyM Ka)KiaBama, Beh je MakcMMaHa Ka3Ha jeJHaKa OMIITEM
MaKCHMyMYy Ka3He 3aTBOpa KOjH U3HOCH JIBaJIeCET rojInHa.

OBaj 00JIMK U3HY/IE MTPENCTaBIba jeAHY O THITHIYHUX aKTHBHOCTH
OpPraHM30BAaHOT KpUMHUHAJIA KOja C€ JKaprOHCKH O3Ha4aBa Kao ,,peKeT
nnn “pexerupame’ (ILkynuh 2015). KpuBudno xeno usHyne ce 4ecTo
nouctoBehyje ca pekeToMm, IITO ce He MOXKE y MOTIYHOCTH MIPUXBATHTH
jep je peKkeT camo OOJIMK U3HYJIE M je/iaH O]l HaYMHA U MOJIyCa JIeJIOBamba
W HMCIO0JbaBakha OPTaHN30BAHOT KPUMHUHANA T€ Y KPUMUHAIUCTHYKOM
CMHCITY TIpeIICTaBJba MPUHYIHO ,,Hyheme 3amTuTe ™ Kojy omrehenn
HUje TpakKHMo, aJId 33 KOjy MOpa Ja IJIaTH oJipe)eHn HOBUYAHU U3HOC
(bomrkosuh 2005).

4. XUbPUJIHA ITPABHA ITPUPOJA U3HVYIE — KPUBUYHO
JEJIO ITPOTUB UMOBUMHE U CJIIOBO/JE 1 ITPABA
YOBEKA 11 TPAHBAHUHA

M3nayna je cnenmududHo KpUBUIHO Aelio nMajyhu y BUIy 1a ce
BpIICHEM HhEHE PaJilbe CTOBPEMEHO Harazaajy u nospelyje ciobdome
n300pa MoHalIamka Ipyror Juna (Cujla U NpeTHha Ce jaBibajy Kao HhEeH!
HAuYMHU U3BPLICHA) M MPABO HA UMOBUHY (UHIbCHE MIIM HEUUIHEHHE
MaCUBHOT Cy0jeKTa Hevera Ha LITeTy CBoje Wik Tyhe umoBuHe). 300r oBe
YUHCHULIE j€ TEUIKO OJIPETUTH KOjOj TPYNH KPUBUYHHX J€JIa MPHUIaia
n3ayna. C jemae cTpaHe Om TO OMJIO TpyIa 1eiia, Kao IITO U jecTe,
[IPOTHB UMOBHUHE, 0K OU ce ca Apyre CTpaHe MOIJla CBPCTATH y I'PYIN
KPUBHYHHX JIeJIa IPOTUB c1000/e ¥ IipaBa 4oBeKa 1 rpal)aHuHa, 3a ITo
Cy ce OfJTyunsia HeKa KOMIIapaTHBHA KPUBUYHA 3aKOHOAABCTBA. Tako
urp. KpuBuuHo 3akoHONaBCTBO AsOaHMje U3HYIY CBPCTaBa y IPyIy
KPUBUYHUX JIeJIa IIPOTHB JIMYHUX ¢J1000/1a, 10 KPHBUYHO 3aKOHOIABCTBO
Typcke m3Hyny yopaja y aena KojuMma ce Hamaaajy ciao0o/e, OMHOCHO Y
IpyIly KpUBUYHMX JIeJIa IPOTHB C10001e.
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Heka eBporcka KpuBMYHA 3aKOHOAABCTBA Kao IITO j€ HIIP.
3aKOHOAABCTBO JIUTBaHMje U3HYLY IPONHCYje, Kao U BehnHa eBPOTICKUX
3aKOHO/IABCTBA y TPYIH KPUBUYHHX Jejia IPOTUB UMOBHUHE, aJld Y
HACJIOBY TJIaBE MOPE]] UMOBUHE, HABOJIE U TTOBPEy UMOBUHCKHX ITpaBa
M IMOBHHCKHUX HHTepeca. OBUM pele-eM ce Harlalasa Ja Cy H3HyI0M
noBpeleHa 1 UMOBHHCKa TpaBa omreheHor, Oyayhu 1a OH YMHA HEIITO
Ha IITETY CBOje Win Tyle UMOBHHE, KOjOM NPUJINKOM OBPEIOM HETOBE
ci1000/ie O/1TyYrBakba HICTOBPEMEHO ce Haraaajy v nospelyjy u merosa
MMOBHHCKA ITpaBa.

C 003upoM Jia je cBpxa, MJb U3HY/E MPHOaBIbahe TIPOTHBIIPABHE
MMOBHUHCKE KOPHCTH, TO j€ M Pa3jIor 300T KOTa je OBO KPHUBUYHO JIEIIO
CBPCTAHO y I'pyNU KPUBUYHUX JIeja IPOTUB UMOBHHE jep C€ HEHOM
palnmboM Hara ja MIMOBHHA, OJHOCHO MTACUBHHU CYOjEeKT YNHH WM HE YNHH
3axXTEBaHO Ha IITETY CBOje WK Tyl)e UMOBHHE, KaKo OM yYMHMIIALL Jieia
MpruOaBUO NPOTHBIIPABHY MMOBUHCKY KOpPHCT. MIak, pait-oM H3BpILCHa
M3Hyne Hamana ce u mopelhyje cnoboma m3dopa moHamama MacHBHOT
cy0jeKkTa U TO mPUHYIOM (CHJIOM U TIPETHOM) KOja je ycMepeHa Ha
ETOBY CII000Y O/uTydrBama. OBl TACHBHU CYOSKT HE YHHH palliby
BOJbHO, Pa3yMHO, Beh NPUHYIOM yUYHHHOLIA.

300r TOra CE 0BO KPUBUYHO JIEJIO jaBJba K0 XUOPHIHO KPUBUYHO
JIeII0, OJTHOCHO JIeTI0 Koje MMa JIBOjaKky mpaBHY npupoay Oynyhu na ce
IETOBO PAbOM H3BPIICHa HCTOBPEMEHO HaIanajy ciiodojie u mpaBa
qoBeKa U rpahannHa u mmoBuHa (JoBamesuh 2011).

3aKoHOJaBaIl C€ OJUTYYHO J1a KPUBUYHO JIEJIO U3HYJE CBPCTA y
rpyIy KpUBUYHHUX JieJIa IPOTHB MIMOBHHE, a HE Y TPYITy KpUBHUHHX JIeJIa
MpoTHB cJ1000Ie U MpaBa YoBeKa U rpal)januHa 300r 0OjekTa 3aTuTe y
y’KeM CMUCITY, a TO je UMoBHHa. [lopen ®HUBOTa, TEIECHOT HHTETPUTETA,
3[paBJba, JBYICKUX CII000/a U TIpaBa, IMOBHHA MPEJICTaBIba JETHY Ol
Haj3HAYajHUJUX BPETHOCTH, A0Oapa WM WHTEpeca JbYACKOT APYIITBA.
3aro ce ucnpaBHHje MOke pehu 1a 00jeKT 3aITruTe HUje caMoO UMOBHHA,
Beh paBO Ha MMOBHMHY Kao jeIHO Ol OCHOBHHUX JbYACKHX IPaBa, Koje
craza y OCHOBHA, IPUPOJHA, ONIITESHUBUIN3ALUjCKA U YHUBEp3aHa
seyzcka npaea (byphuh u Josarmesuh 2010).

VY mmpeM CMHUCITY 3alITHTH 00jeKT KPUBUYHOT Jieja U3HYIe
cy cimoboje u TpaBa YoBeKa M rpaljaHmHa Koja Takohe mpencTaBibajy
OCHOBHa Jbyzicka npaBa. CaMOM MOBpEIOM IpaBa Ha UMOBUHY (Kao
Kpajiber njba U3HYyZe), ToBpehyjy ce u ca000/1e 0Ty YHBatha MACHBHOT
cy0jekTa, Koje Cy MCTO Tako MoBpeheHe 1 NpUHYJOM KOjOM YUHHHJIAI
Jielyjy Ha TTaCUBHOT Cy0jeKTa Ja HeIITO YYUHU WK HE YYMHHU Ha IITETY
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CBOje niu Tye UMOBHHE 1 Tako OBpehyje mberose cnodoe oy nBama,
OZIHOCHO 12 CBOjOM BOJHOM IMAaCHUBHH CYOjEeKT HELITO YUYMHH WU HE.

Kpajwu uusps win cBpxa u3yjle HHUjE MOBpena ciiobojae u
npaBa 4oBeKa W rpaljaHrHa, HEro npaBa Ha UMOBHUHY, YHEHCHEM HITH
HEYHHEHheM Hedera Ha IITEeTy UMOBHHE MTACHBHOT Cy0jeKTa MIH HEKOT
npyror numa. OCHOBHHM IHJb M3HYyMBava HYje mpuHyna, Beh ce OH TuMe
caMo KOPHCTH Aa Ou 0CTBapHO CBOj MPEBACXOAHH LIUJb, & TO j€ CTHLIAE
npotuBnpaBHe nMoBuHCKe kopuctu (Ilkynuh 2015). 300r Tora u3Hyna
U jecTe crienu(UIHO KPUBHYHO JICJIO jep Ce MPUHY/A OBJE M0jaBibyje
CaMO Kao CPEJICTBO 32 OCTBAPUBAKHE OCHOBHOT IMJba M3HYE, & TO je
npudaBJbamke MPOTHBITPaBHE UMOBHHCKE Kopructh (JIazapesuh 2011).
VY cmuciy npupoie KpUMUHAIUTETA, H3HY/A CE€ IMOPE] MMOBHHCKOT
KPHUMHUHAJINTETA, yOpaja ¥ y HACKITHUYIKH KPUMHUHAIUTET ¥ CTOra cMarpa
HACHJIHUM, HIMOBHHCKHAM KPUBHUYHUM JICTIOM.

Cuna u peTma ce 'y pajilbi U3BpIICHa KPUBUYHOT JIejia U3HYIIE
HE 110jaBJbY]jy CAMOCTAIIHO Ka0 Y OBUPY HHKPUMHHAIIH]E JeJa PUHYIC,
Beh kao anTepHaTHBHU HAYWHM MpUHYHaBama KOjoOM Ce M3HYIa BPIIIH.
ns BUXOBE NMPUMEHE je /1a Ce MacHUBHU CyOjeKT MPUHYIU Ja caM
HEIUTO YYUHH WM HE YUYMHM Ha LITETY CBOje WX Tyhe UMOBHHE, ILITO
onpehyje u camo cBpXy unmbera oBor aeia. Lltera ce Moke ocTBapuTH
y MOKPETHO] MM HEMIOKPETHO] IMOBUHH.

Y KpUBHYHOM TIpaBy CHJIA U MPETHA MPEICTaBIbajy 00IHNKe
WCToJbaBama puHy/e. [ [puHyna je mpuTrcak Ha BOJbY YIUHHUOIIA JIEa.
Y oHOCY Ha CBOje M3BOPE, Pa3lIMKyje ce: MPUHYAA H3a3BaHa IPUPOTHOM
CHJIOM WJTH )KHUBOTHE-CKOM CHAaroM (IpaBa Mk IPUPOAHA NPUHY/A) — Vis
maior W NpUHYyJa U3a3BaHa JbYICKOM paamoM (Herpasa MpUHYIa WK
Henpasa) vis maior (Ctojanosuh 2020). [Topen oBe nozene, puHyIa ce
MOXE Y OJIHOCY Ha CBOj€ JI€jCTBO MOJCITUTH HA PU3MUYKY M TICHXHUKY.
Jlok ce hu3IIKOM IPUHYIOM JIeTyje Ha TeJIO YOBeKa MpuMopaBajyhu ra
Jla U3BPIIY WIH TPOITYCTH ofipeheHy pajimy, ICUXUYKOM IIPUHYIOM Ce
Jieyje Ha CBECT, BOJbY M ocehama Ipyror 4oBeKa YnuMe ce OH puHyhyje
Ha ozipel)eHO Unbehe WM HEUHIbEHhEe Hevera ITo ce Of] Hhera 3axXTeBa
(Crojanosuh 2019).

[Ipunyna ce Hajuemhe jaBsba y qBa oonuka. To cy: ynorpeba cuie
u mipeTe. Cuna je yrmorpeda Gusnuke, MEXaHWIKe WIH IPyTe cHare
JEIHOT JHIla TIpeMa JPYToM JIUIy C HAJbEM Jia Ce MPHUHYIU Ja HeIITO
yura uinu He yunad (JoBamesuh 2010). K3 (wn. 112, tau. 12) nox
CHJIOM TOJpa3yMeBa ,,IpUMEHY XUITHO3€ WIM oMaMJbyjyhux cpeacraBa
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C LMJBEM J1a C€ HEKO MPOTHB CBOj€ BOJbE AOBEJIE Y HECBECHO CTAE HIIH
Jla ce OHeCroco0u 3a oTmop*.

Y KOHTEKCTY HaBEJICHOT, CHJIA CE CACTOjU Y CBAKOM JIeJIOBabY Ha
BOJbY, OTHOCHO TEJIECHU HHTEIPUTET KOJHM C€ HEMOCPETHO HITH TIOCPEITHO
yTHYe Ha CI0O0MY OMTydHnBama TAKBOT JIUIA U KOj€ je MTOI00HO Ja Ta
NPUHYIM Ha IpeSy3uMare WiM IpomyTame onpehene pagmwe. To 3Haun
Ja cujia Mopa OMTH 1O CBOjOj CHa3u, oOMMY, Tpajarby U WHTCH3HUTETY
TaKBa J1a joj ce MacHBHU Cy0jeKT MpH moctojehM OKOJIHOCTHMA HUje
Morao oxynperu (Hukonuh 2018a).

[perma je npyru, onaxxu oomuk npunyne. Kao taksa, oriena ce
y HajaBa 3J1a, OTHOCHO M3jaBH KOjOM CE€ JPYTOM JINITY CTaBJba Y U3TIICT
HaHOIICHE 3J1a KOje je M0J00H0, JOBOJFHO J1a YyTHYE HA H-ETOBY BOJBY,
TaKo Ja OHO JOHECE O[UTYKY Ja MPeay3Me, OHOCHO MPOIYCTH oapeheHy
panwy (CrojanoBuh 2019). CraBibamkbeM y H3IJICH 3J1a APYTOM JHILY
yTHYE CE Ha CII000ly BETOBOT O/ITy4MBalba, a [P CBEra, Ha YCMEPaBambe
OJUTYKe, a CBE Y KOHKPETHOM IIMJbY 300T KOTa C€ OHa M Mpeay3uma.
Kaxo On xapakTep mpeTme OM0 0CTBapWB, HEOITXOIHO j€ Ja JINIE Koje
je m3HOocH yrpaBo OyJie u Jmie koje he HajaBJhbeHO 3110 HEMOCPEIHO U
Hanetu (JoBamesuh 2010).

VY cynportHoM, Hehe ce paauTn 0 IpeTHkH, Beh 0 ApYIITBEHO]
[0jaBU y BULY OTIOMEHE WK yrio3opema. [IpeTma Moke OMTH yuumbeHa
YCMEHHUM WM IUCMEHUM TTyTeM. Teoprja U mpakca o3Hajy U CIIy4ajeBe
Jla je TpeTkha yIumkheHa U Ha CHMOOJIMYaH Ha4WH, a TO je€ TeCTOBHMA,
MHUMHKOM HJIH KOHKITYICHTHOM PaJHOM.

Ja 6u nperwa Ouia MpaBHO peJeBaHTHA Yy CMHUCIY HauyMHa
(cpencTsa) M3BpILICHa KPUBUYHOT ieia Mopa jia Oyze: 030uibHa, Moryha
1 HEOTKJIOWkUBa. Ha 030MJbHOCT MpeTHe yTHYe YTUCAK NMACHBHOT
cy0jeKTa Kako je IpeTHhy CXBaTHO 0e3 003Mpa Ha YMICHUILY Ja JIH je
YUIHHUTIAI TMao 030FJbHY HaMepy Ja j¢ Y KOHKPETHOM CITydajy CIpOBeIe
(JoBameBuh 2010). IIpeTma je Mmoryha ako ce HajBajbe€HO 3710 HHjE
MOIJIO OTKJIOHHMTH Ha APYTH HauMH, Beh caMo mpeny3uMameM WUIIu
ponylTameM TpaxeHe paamwe (Hukomnh 2018a). U xonauno, npetma
j€ HEOTKIIOMBA aKO je CTBapHa U peallHa J]a € MOXKE OCTBAPHTH.

[MpunvkoM npeny3uMama pajiibe 3BpIIeHa U3HYIE, TACHBHOM
cy0jexTy Moke ma Oyme ymyheHa jeqHa Win BHINE TIPETHU Y UCTO]
Hamepu. Y ciydajy Ja Cy MacuBHOM CyOjeKTy yryheHe BHIIe MPEeTHU
nocrojahe jenHo kpuBH4HO zeno uznyae (Mpsuh [lerposuh 2022).
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4.1. Ilokymiaj U3HyJe U CAMYHOCT Ca KpUBUYHUM JIEJIOM IIPUHYZE

[Tutame koje ce Hamehe je ma mm ce ycien 3amoueTe paame H3HyIe
KOja ce CcacToju y IPHUHYIN IIpeMa MMacUBHOM CYOjeKTy TIe He M0JIa3Hu
JI0 CBPIIICHOT Jiea y CMUCIY HACTaHKa MMOBHUHCKA IIITETA TTACHBHOT
cy0OjKeTa, OIHOCHO NpHudaBsbamba NPOTUBIPABHE HMOBHUHCKE KOPUCTH
YUUHHOLIA A€, PaJH O TIOKYIIajy JIeJia UIIK O EBEHTYATHO O HEKOM JEJI0
MPOTHUB c1000/€e 1 YacTh YoBeka 1 rpah)anuna. majyhu y Buny na geno
HHje CBPIIICHO U JIa Kpajibu INJb HHUj€ OCTBApeH, He MoxeMo pehu fa ce
paar 0 IMOBHHCKOM KPUBHUYHOM JIEITY.

Wnak, ykonuko je pajama U3BpIIeHa Mpeay3eTa y HaMepH Ja ce
nprbaBy MPOTHBIIPABHA UMOBHHCKA KOPHUCT LITO CE OIJIE/Ia IPUIHKOM
BpILICH-a MPUHYE [TpeMa aCUBHOM CY0jeKTY U H3pakaBamba MPETXOAHE
HaMmepe yuunHuona, paauhe ce o nokymajy usnyae. C Tum y Besw,
MOKYII1a] KpUBUYHOT fiena n3Hyae (wian 214. cras.1. y Be3u crasa 30.
K3-a) xoju ce kaxmaBa, MOCTOjU y CIydajy Kajza je 3armoveTa paamba
M3BpIICHA KOja Ce CACTOjU y MPUHYIH (YIOTPEOH CHIIE WIIN TPETHE) U
n3pakaBarkby UMOBHHCKE HaMepe YUMHUOLA, aJld HUje JOBpIICHA U TO
HE y cMHUCITy 10OpOBOJEHOT OlyCTaHKa, Beh y cityuajy Kaja cy cuiia Win
npeTkha yyheHe nacuBHOM Cy0jeKTY, alli OH HHj€ MO/l ’beHHM yTHIIajeM
YYUHHUO HEIITO Ha IIETy CBOje WiH Tyhe nMoBuHe.

On mokyTraja U3BpIIeHa U3HYIAE Tpeda pa3TuKOBATH KPUBUIHO
JIeII0 TIPUHY/IE, Yhja ce PajIha BPIIM Ha HCTH HAYMH Kao 3a1lo4eTa pajimba
H3HYZE, CaMo C€ paJHu O HEMEPH Koja OBa Jiesia pa3juKyje, 300r yera
Cy W CBpCTaHa y pasnuuute rpyme aena. Ox BaKHOCTH je pa3lydyuTH
Ja JI ce palilba MPUHY/AE BPUIM paau NpudaBibama MPOTHBIPABHE
MMOBHHCKE KOPHCTH YYMHHOIIA, T€ OM Ce y TOM CIy4ajy Pajuiio O
W3HYINA WU TOKYIajy U3HyAe (KPUBHYHOM eIy TIPOTUB MMOBHHE)
WM ce MpUHyna npeay3nMa 0e3 Hamepe npudaBibamba MPOTHBIIPABHE
HMMOBHHCKE KOPUCTH H TaJa C€ PaJy O CAMOM M3BPILICHY eIy MPUHYIE
(KpUBUYHOT Jienia MPOTHB ¢1000/a 1 MpaBa YoBeKa U rpalanuna). 300r
CBEOOYXBaTHH]jE U jaCHU]E aHAJIN3E BAXKHO j& YYMHUTH OCBPT Ha OCHOBHE
CIIMYHOCTH W PasiiFKe KPUBUYHUX Jiejia U3HYJIe U NpUHye, nMajyhu y
BHJIY J1a C€ OBUM JICJIH HaIlaajy u moBpehyjy cirodomae u mpaBa qoBeKa
u rpaljaHuHa, MOoceOHO clI000/Ie OMTYyYHBaha, Al Ca PA3IHIUTOM
HaMepoM YYMHUOIIA, Hanaaajyhu U kberosa rpaBa Ha UMOBUHY, alldl U
c11000/Ty O/ITyYHBaba O YHbCHY WIN HE YHICHY IITETE Ha HhOj.
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4.2. I3nyna u npunyna

[Ipunyna je, ka0 caMOCTaJHO KPUBWUYHO JIEJO y HalleM
3akoHOMABCTBY mpormcana (K3 2024, wr. 135) y rpynu KpUBHIHHUX
JieJ1a TIPOTHB ¢1000/1a ¥ paBa YoBeka u rpahanuna. /leno ce cacroju y
npuHyhaBamy Ipyror JULA A2 HEIITO YYHHH, HE YIMHHU WU TPIIH CHIIOM
ni npetioM (DByphuh n Joamesuh 2010). Kao objekar 3amture jaBiba
ce ci1000/1a OJUTyurBaba YOBeKa y MOeay u300pa cBora nmoHaama.

Panma usBpiiema je oapelhena kao npunyhapamwe Apyror JMIa.
To je nenmaTtHOCT yTHIAma Ha BOJbY Apyrora y morieny u3dopa cBora
noHamama. OHa ce cacToju y NCHUXOJIONMIKOM IPUTHCKY Ha JIpyrora jaa
caM JJOHece OJUTYKY: [1a IPeAy3Me Paiby UHEbCHa — AKTUBHY, IIO3UTUBHY
panmy, fa npeay3Me paimby HEUHbCHha — HETaTHBHY, TACUBHY paliby
W JIa TPIU — MPUXBATH MOBPEILY HEKOT CBOT JIMYHOT MM UMOBHUHCKOT
nobpa (byphuh u Josamesuh 2010).

3a mocTojame OBOT Jelia je Off 3Hauaja Ja je paima H3BpIIcHa
npexy3era Ha 3aKOHOM aJITEPHATHBHO MPEABUl)EHN HAYMH: CHIOM WU
npeTmoM. Miak, Ae0 MoCToju U ako ce CHila ¥ IPEeTHha KyMyJIaTHBHO
M0jaBJbyjy, LITO je y MpaKcu U Hajuenthu cinydaj. Baxkno je Harmacutu i1a
ce nmpuHyhaBame BpIIM y IIHJbY J1a TACUBHH CyOjeKT HEIITO yUYUHH, HE
YUMHH WJIH TPITH, TE JIa C€ OBJIE PAJIH O TPOTUBIPABHO], TIPOTHB3aKOHHTO)]
npumenu npunyae (Hukommh 20186, 182-186).

VKOJIMKO HeI0CTaje NPOTHBIPABHOCT Y ICJIOBAbY CHIIE U IIPETHHE,
HE MOKE C€ PaJUTH O OBOM KPHUBHYHOM Jieny. McTo Tako 3a mocrojame
Jena je morpeOHO Ja ce mpuHyhaBame MacuBHOT CyOjeKTa OMHOCH Ha
TaqyHo ozpelheHy paimby, a He Ha HBeroBo nonamame yormure (Huxonuh
20180, 184).

C TuM y Be3H, NpUHYAA c€ Y KPUBUYHOM 3aKOHOJIABCTBY jaBJba
Ka0 CaMOCTaJIHO KPHBUYHO JIETI0, aJIH 1 KA0 eJIEMEHAT KOjH YHHU PaJliby
M3BpPILICHY APYTHX KPUBUYHUX Jieha. Y Ciayuyajy palibe U3BpIICHA
W3HYyZe, IPUHYAA CE jaBJba KA0 CPEIICTBO HEHOT W3BPIICHA, OAHOCHO
HAYMH KOJUM C€ YUMHUJIAI[ CITY>KU KaKO OM OCTBApHO KPajibH 1Jb, & TO je
pubaBIbeH-e MPOTUBIPABHE IMOBHHCKE KOpHCTH. [IprHYy/Ia ce jaBiba n
Kao KBATM(HUKAaTOpHA OKOJITHOCT U €JIEMEHAT CIIOKEHOT KPHBUYHOT JIena,
ITO je CiTy4aj KoJ pa300jHUIITBA U pa30ojHuUKe Kpalje. YKOIUKO ce He
pazu o MpUHYAU KA0 €JIEMEHTY pajiibe MU KBAIM(HUKATOPHE OKOJTHOCTH
nena, noctojahe camocTanHo KpuBUYHO jeno npunyze (Huxomh 20180,
182-186).
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KpuBnuHO neno npuHyzie ©Ma 4YeTHPH TeXa 00IMKa UCTI0JbaBakba.
[pBu Texxm 06muk (wi. 135, ¢T. 2) mocToju y ABa adTepHATUBHA CIydaja:
aKo je pajia W3BpILICHa OCHOBHOT JIeja Mpely3eTa Ha CBUPEI HauuH
WJIM TIPETH-OM HajaBe yOHUCTBA MM HAHOIIICH-A TEIIKe TEIeCHE TIOBpe/Ie
WA OTMHULE.

Hpyru texu obmuk nema (wi. 135, cT. 3) MOCTOjU YKOIUKO je
ycien npeayseTe paame npuHyhaBama HacTynuiIa TellKa TelecHa
MOBpe/ia MM APYTe TEIIKe MOCIEeTUIIE 3a TTACUBHOT Cy0jeKTa.

Tpehu texxu o0nuk aena (wi. 135, cT. 4) mocToju y JBa ciry4daja: ako
je ycien npeny3ere pajimhe npruHyhaBama ynorpedboM cuiie HacTyIuia
CMPT ITACHBHOT CYOjeKTa WIJIHM aKo je JIeJI0 U3BPIICHO Off CTpaHe TPpyTIe.

UerBpTH 1 HajTexku oOuk aena (wi. 135, ct. 5), koju je yBeneH
HoBenoM Kpusudanor 3akonuka u3 2009. roguHe, MpecTasiba YjeaHo U
00JIMK OpPraHNU30BaHOT KPUMHHAJIA U TIOCTOjU YKOJIMKO j€ /IO U3BPILECHO
O] CTpaHe OpraHn30BaHe KPUMHUHAIHE TPYIIC.

Panma n3Bpmema kox 06a KpuBHYHA JeJa C€ CaCTOjU y TIPUHYIH,
OITHOCHO yTIOTPEOW CHJIC MJIH TPETH:-E N1a CE€ ITAaCHBHH CyOjeKT HaTepa,
MPUHYAX 12 HEIITO YYMHM, HE YUMHHU WIH TPIH (KOX Jesa NPUHYLIE).
Wnak, n3mel)y oBUX KpMBUYHHMX Jeia YMja je CyLITHHA y TpuHyhaBamy
Jpyrora 3HauajHa je pasziuka Uy 00jeKkTy 3amTuTe. Y KpUBHYHOIPABHOM
CMHCITY, OH Ce KOJ IPUHY/IE jaBJba Kao c1000/1a O/Ty4YnBaba aCHBHOT
cybjekTa y moreny m3bopa moHamama (IITO yKadyje W Ha TPyIy
KPUBUYHHX JIeJIa TAC je OHO CUCTEMAaTH30BaHO), TOK je KOJl KPUBUIHUX
Jiefla U3Hy/Ae Ha MPBOM MECTY MMOBHMHA, OMHOCHO IPAaBO Ha UMOBUHY
(Huxonuh 20186, 182-186).

Pasnuka y morneny objekra 3amtute uamely uzHyne u npuHyzae
jaBjba ce U y oapeheHuM KBanu(PUKATOPHUM OKoJHOCTHMA. C THUM y
BE3H TEXKHU OOJHIIM KPUBHYHHX JIeNIa U3HYJIE OJTHOCE CE U HAa BUCHHY
NpruOaBJHEHE MPOTUBIIPABHE UMOBHHCKE KoprucTh (wi. 214, ¢t 2 u 3)
1 300T Kpajmer nusba, He MOTY Jla MPEeCTaBIhajy KBaIU(PUKATOPHY
OKOJIHOCT KPUBHYHOT Jienia npunyze. McroseTHocT uzmely usnyne u
MIPUHYJIE Ce OIIe/la y KBaJM(HUKATOPHO] OKOJIHOCTH KOja ce jaBJba KOJ
o0a Jiena ¥ YMHU UX HajTeKUM OOJHIMMA, & TO je UBPLICHE O CTPaHe
OpraHn30BaHe KPUMHUHAIIHE TPYTIC.

CruaHOCT n3Mel)y KpUBHIHOT Jiejia IPUHYAE | H3HYIe He TIOCTOjU
Yy CMHCIIy CBpPXE M Kpajier 1nJba U3BpIIeHa, Beh ux 1o MelycobHo
pasiiuKyje, ali IIOCTOjH Y Paibu U3BPLICHA KOjoM ce Hanaaajy cioboxe
U mpaBa 4oBeKa U rpaljaHuHa U To ciodone onnyduBama, uMajyhu y
BUY Jla C€ KOJ M3HYJlE YyIpoXkKajy U UIMOBMHCKa mpasa omrehenor. C
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TUM Y B€3H, H3HYJa HHje CaMO JIEIUKT IPOTHB UMOBHUHE. TO je IeuKT
Y IPOTHB cJI000/Ie ONTyunBamka U IMpaBa YoBeka U rpahanuna. BaxHo
j€ HarJIacHTH | TO JIa Ce KPUBHYHA JieNla MPUHYJIE U U3HYIE HE MOTY
HaJa3uTH y CTUIAjy, Oynyhm 1ma ce mpuHyZa jaBjba Kao CPEICTBO
M3BpIICHA U3HYIE. Y TOM CIIy9ajy TOCTOjH TIPUBUAHH cTUIa] (JIa3mH
1982).

5. 3AKJbYUAK

W3Hyna je mo MHOTO YeMy crielupUIHO KPUBHYHO 1eino. Mimak
HajTIOTIYHH]jE j€ U3HYIY OAPEAUTH Ka0 XUOPUIHO KPUBUUHO JCIIO —
IIPOTUB UMOBHHE (4UM]jOj TPYNH KPUUBUHUX JIeJIa U MPUIIAJIA) ¥ IIPOTUB
cs1000/1€ ¥ TIpaBa YoBeKa U rpah)aHuHa (YMjUM Ce CPEACTBOM U HAUMHOM
W3BpILEeHa Hanaaajy u nospelyjy cinoboze u npasa omreheHor).

AyTop y pally HHje UMao 3a IUJb Jla alyJupa Ha €BEeHTYaTHO
CBpCTaBame M3HYJAE Y IPYIy KPUBUYHUX Jiella MPOTHUB cloboaa u
npaBa YoBeka u rpahannna y de lege ferenda cmuciy cmarpajyhu ma
je oIrpaBiaHo M3HYly HHKPUMHHHUCATH Y TPYIH Jiela IPOTHB KIMOBHHE,
wro u jecte y de lege lata cmuciy, kako 300r Hamepe, CBpXe M LHJba
ICHOT U3BPIICHA KOj€ CE CAaCTOjH y MPOTHUBIPABHOM NPUOABIbALY
HMMOBHHCKE KOPUCTH, TAaKO U 300T peliemha Koja Cy MpuxBaTHia MHOTa
€BPOIICKa KPUBUYHA 3aKOHOJIABCTBA, 1A YaK M 3aKOHOJIABCTBA HAIIer
pETHOHa, a TO je TPyIHCcamhe Yy JIeNa POTHB HMOBUHE.

W3nyny, nnak, He MOXXEMO IMOCMATPATH Kao JEJ0 UCKIbYIHBO
IIPOTHB UMOBHHE, HETO M Kao JeJI0 KOjUM c€ Halaaajy U yrpoxanajy
jeIHa o] OCHOBHMX YHHBEP3aJHHUX JbYICKHX MpaBa, a TO je IPaBo O
c1000/IM ONTyunBaa U MOHAIlAka, Ka0 U MPaBO HA UMOBHUHY. 300T
TOTa Ce HEeKa YIopeHa 3aKOHOJIABCTBA OJUTYYMIIa JIa U3HYILY CBPCTAjy
y TpyIy nena mpoTuB ciobona (Anbanwmja, Typcka, UTH), TOK HEKa
KOMITapaTUBHA 3aKOHOJIABCTBA M3HYIy CBPCTABajy y IPyITy Jeiia IPOTUB
HMOBHMHE, aJil y HACJIOBY IVIaBe MPOIHKCYjy U MOBPEAY HMOBHHCKHX
npasa (K3 Jluranuje).

Wmajyhu y BUy CBE PETXOIHO HABEJICHO, MOYKEMO KOHCTATOBAaTH
Ja y UIMpeM CMUCIY 3alllTUTH 00jeKT KPUBHYHOT Jejia H3HYIe
MpeCcTaBsbajy co0oje 1 MpaBa YoBeKa U TpaljaHrHA, TOK y YIKEM
CMUCITY 3alITUTHU 00jeKT NPECTaBIba MPABO HA UMOBUHY (K20 Kpajibu
unJb u3nyzae). [IpuHyna kojom ce M3Hyzna BpPIIM MHKPUMUHHUCAHA je
1 Kao CaMOCTAJIHO KPUBHYHO JI€J0 Y TPYIH Jella MPoTUB cioboaa u
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mpaBa 4oBeKa 1 rpahannHa. Pasnuka o u3Hyne WM MOKyLIaja N3HYIE
ce orliesia yIpaBo y HaMepH yUYHHHOIIA.

Crno0ozie u npaBa 4oBeKa U rpaljaHuHa HUCY caMmo 3aiTuheHe
YCTaBHOIIPAaBHE KaTOTOpHje, Ka0 HU MaTepHjaTHONPaBHUM ofpelemeM
1oceOHe rpyne KpuBUYHMX Jeja, Beh U HEeKMM APYIMM KPUBHYHUM
JieJIMMa Koja Cy IIpoInucana y IpyruM naBaMa KpuBHuHOT 3aKOHHKA, Kao
LITO je ciny4aj ca u3HygoM. CMucao paja orena ce ynpaso y 3Ha4ajy u
B2)XKHOCTHU aHAJIM3€E U3HY/E Kao JIea KOjuM ce oBpelyjy u yrpoxanajy
MMOBHHCKa MpaBa OMITEeNEHOr U HKEroBe clio0oje OIydYrBamba.
ITocmarpajyhu u3Hyay ca acrekra kojom ce moBpelyjy cinoboje
" mpaBa YoBeka W rpahanmna (omrehHor) m aHanuzupajyhu meny
XUOPUAHY CTPYKTYPY, HUj€ 0J] BA)KHOCTH CaMo 32 TEOPH]jCKO U 3aKOHCKO
pasjaimerme 0BOr 1ena, Beh 1 3a MOTHYHUjY U e(UKACHU]Y PErpecujy
U TMPEBEHIIH]Y, KOje Cy Of] N3y3eTHE BAYKHOCTHU 38 KPUMHHAIUCTHUKY
U CyACKY IIpaKcy, ajld U aJIeKBaTHU]y 3alITUTY IEIOKYITHE APYIITCHE
3ajeIHUIIe, IeHUX TMOjeINHAIA U BPEITHOCTH.
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Gordana Nikoli¢

EXTORTION AS A CRIMINAL OFFENSE
AGAINST HUMAN AND CITIZEN FREEDOMS
AND RIGHTS

Resume

In a democratic society, human rights are one of the most
important, but at the same time one of the basic, universal rights, the
respect of which respects not only legal principles, but also the standard
of constitutionality, as the highest legal act of every country. The Republic
of Serbia has ratified numerous international acts related to human rights
and freedoms. In the criminal legislation, it also determined a special
group of criminal acts that attack the freedoms and rights of people and
citizens, thus increasing the protection of human rights with the criminal
law instruments of repression and prevention. Nevertheless, a certain
number of criminal acts that are classified into other groups of criminal
acts directly attack the freedom and rights of man and citizen. In the
work, the author deals with exactly this type of crime, which is extortion,
which is criminalized in the group of criminal offenses against property,
because the act of execution is undertaken with the aim of obtaining
illegal property benefits, but the way in which it is carried out, which
is coercion, simultaneously they attack the rights and freedoms of the
passive subject, i.e. his freedom of decision-making. Coercion, which
occurs as a way of extortion, is also prescribed as a special criminal
offense against the freedoms and rights of man and citizen. The goal of
the work to which the author strives is to present the criminal offense of
extortion from another aspect, which is the aspect in which the freedoms
and rights of man and citizen (freedom of decision) are attacked without
neglecting its form and essence of execution, which is the violation of
property, i.e. the right to property .

Key words: extortion, freedom, rights, property, criminal act, Criminal
Code.
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Munow BACOBHR VIIK 336.2(497.11)
Hnemumym 3a ynopeono npaso DOI: 10.5937/adpn2503089V

OIIOPE3MBAIE OPTAYKUX JIPYIITABA Y
CPBUIN

Caorcemax

Hporcase mpaduyuonanno onopesyjy npuxooe Hajueuthie Ha 0CHO8Y
yurbeHUYe Mecma pesucmpayuje Komnauuje, wmo 00600u 00 moaa 0a
KOMNaHuje Koje Hemajy cmeaphy, uiu umajy 8pio ciaby, noee3aHocm
ca mom OpoHcasom, bUsajy onopesosane camo no Kpumepujymy mecma
peaucmpayuje. 080 00600u 0o moea da website komnanuje nocuyjy
ceyda y ceemy OHIUHE a 0a nopes u oawe niahajy mpaouyuoHaiHo,
Y Hajuewhem ciyuajy, npema mecny pecucmpayuje, Uako npuxoo Huje
eghexmusHo nosesawn ca jypucouxyujom nomenymoe mecma. L{um paoa
je ananuza nopecke mpaucnapenmHoCcmu i NPpUHyuUna egexmugne
Nn08e3aHOCU NPUX00d Ca NOCI0BAEM V OpHCaA8U pecucmpayuje, Koja
ce npumersyje y Cjedurbenum Amepuuxum [{poxcasama, u reHa npumena
v okeupy domahee nopecxoe npasa Ha opmauka opywmea. Iloueswu
00 npemnocmasxe 0a je y Cpouju nompedoHo yckaaoumu onopesusare
OpMAuKux Opywmasa ca npazom 002080pHOCMU Opmakxa 3a obasese
Qupme u enumuHUcamu 08OCMPYKO eKOHOMCKO ONope3usarve, Kao u
0a je nodice/bHo npusLaverbe Hepe3udeHama yuju ou npuiueu ouiu
ONOpe308aHU y OpoHcasl, y paoy cmMo KOPUCMUIU 002MAMCKO-NPABHU
u komnapamugHu memoo. llokywahemo 0a 0amo npenopyke y yumy
yHanpehersa nopeckoe cucmema Penyonuxe Cpouje y 0omeHy oupexmuux
nopesa 3a opmauxa Opyuimad.

Kwyune peuu: opmauxa opywmea, eghekmusna noge3aHocm npuxood,
nopecka mpacnapeHmHocm, 080CMpPYKO eKOHOMCKO ONOpe3usarve.

1. YBOAHE HAIIOMEHE

TpamunnonaiHo, ApKaBe MPUXOJE OMOpe3yjy Ha OCHOBY MecTa
perucTparyje KOMIaHuje, IMTO YeCTO PE3YIITHPa THME JIa CE OTT0pe3yjy 1
KOMTIaHHje KOje HeMajy CTBapHY WITH UMa]y BPJIO CJIa0y TIOBE3aHOCT Ca TOM
nIpxkaBoM (fasbe: Hekeyc). C 003upoM Ha TO J1a je JaHac 300T HHTEpHETa
Moryhe mocnoBaTyu u3 jeiHe Ap>KaBe, a y Apyroj moce0BaTi KOMIaHujy,
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U 1Ielly poAajy CIPOBOIUTH MPEKO BeOcajTa, MOCTaBba CE MUTAHE
Kako orope3oBatu Takse pupme. Y CpOuju ce cBakako KoMIaHuje, 6e3
003upa Ha mpaBHy (Gopmy, oropesyjy Ha HUBOY KOMITaHHje U ACOHNYapa,
OITHOCHO TTOCTOjH TBOCTPYKO €KOHOMCKO OITOPE3UBAHE JEMHOT TE UCTOT
npuxona (T00UT KoMIaHuje), a (HaKTHIKH UCKIBYIHBO CaMO Ha OCHOBY
YUHCHHULIE /1A j€ KOMIIaHHja perucTpoBana y Cpouju.

Ha ocHoBy KomMmapaTHUBHE aHalii3e, MOXEMO NMPUMETHTH J1a
MOCTOj€ pelIeha 3a OBAaKBe CllydajeBe, a MUOHUD TakBe pedopme cy
Cjenumene Amepuuke [Ipxase (nasbe: CAJL). Y CAJl, mopen napTHepcTBa
KOj€ ce ormope3yje Kao MOPECKH TPAHCIAPESHTHO JIPYIITBO jep HeMa
MpaBHU Cy0jeKTUBUT, OMOTYhEHO je U J1a APYIITBO Ca OTPAHUICHOM
onroopuotthy (eHr.: limited liability company — LLC) 6upa na nu he
Ce ONOpe3uBaTH Kao KOpIopaluja Wi MapTHEPCTBO Y3 3aJprKaBarbe
KOMITaHUjCKOT cTaTyca OJIBOjEHOT MPaBHOT JWLA M OrpaHUYCHE
OJIFOBOPHOCTHU ocHUBaua. Ykosuko LLC xoMmmanuja uzabepe aa ce
omopesyje Kao MapTHEPCTBO, SIMMHUHUCAHO j& TBOCTPYKO €KOHOMCKO
OTIOpe3mBame. Y TOM CIyuajy pe3uIeHTHN OCHUBaYH 1iahajy mopes Ha
noxonak y CAJl, a ykonuko cy ocanBauu Hepesuaent CAJl, mpumMemyje
ce NpUHIHMI e(h)eKTUBHE MMOBE3aHOCTH NPHXoa ca nociosameM y CAJJ,
I7le ce cama YMIbCHMIIA J1a je KOMIIaHWja PETHCTPOBaHA y CaBE3HO]
npxasu CAJl He y3uma y 003up Kao jenuHa u orydyjyha ¢aktuuka
YHFCHUIIA.

[{nsb oBOT paja jecte Ja ce yKake Ha MPETHOCTH aMEepPHUYKOT
cUCTEeMa KOji TIOPECKU TPaHCIApEeHTHA APYIITBA, KOja UMajy MpaBHU
Cy0jeKTHUBHTET OIIOpe3yje caMo Ha HUBOY JeoHnYapa. Takohe, y OKBUPY
OBOT CHCTEMa, HEPE3HUJICHTHU OCHUBAYHM Ce HE ONMOpe3yjy caMo Ha
OCHOBY MecTa peructpaije. Kpajimbu 1iiib pajia jecte Jia ce yKaxe U Ha
MIPETHOCTH OBaKBE HOPME M3 aMEPHUKOT TpaBa a Koja Ou Mormia fa ce
MIPUMEHHU Ha opTadka ApymrTsa y Cpoujm.

CrpykTypa pajaa je moje/beHa y TpH jeja. Y MPBOM JIeiy
BuieheMo Koje YMIbEHHUIIE ce y3UMajy Kao oIydyjyhe npu onopesuBamy
TpaHCIapeHTHUX W HETPaHCHApEHTHHX KOMIaHuja. Y Apyrom
nery, 0aBuheMo ce KOMIIapaTHBHOM aHAIM30M aMEPHYKOT CUCTEMa
omopesuBama LLC xomnanmja. Y tpehem geiy, 6aBuhemo ce pazmo3nma
300T KOjUX cCMaTrpaMo ja je moTpeOHo opTadka apymTea y Cpouju
OIOPE3UBATH 110 CUCTEMY HAIMK ameprukoM. Ha Taj HaunH, HacTojamu
CMO J1a TPUMEHOM J0rMaTCKO-IIPaBHOT M KOMIIAPaTUBHOT METOJa AaMO
MpenopyKy y uuipy yHampehema nmopeckor cucrema Pemyonuke Cpouje
y JOMEHY OIOpe3HBamba OPTAYKUX JAPYIITABA.
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2. TPAAMIINOHAJIHO OIIOPE3NBAILE KOMITAHUJA

JprxaBe 3acHUBAjy CBOJY JYPUCIMKIIN]Y HAJ OMOPE3UBAEHEM

kommanuja kopuctehn Hajuenrthe aa mpunatuna: (Russo 2007, 5)
3. [IpuHIHI MecTa HHKOpITOpaIyje
4. IlpuHuun Mecta cTBapHE ynpaBe U eeKTHBHE KOHTPOJIE

[Ipema npuHIUIY MecTa HHKOpIOpanuje, Koju ce U Hajuenhe
pUMeEmYje, IpKaBe omope3yjy KOMIIaHUje YKOJIUKO Cy UCTE€ OCHOBAaHE
rpemMa HBUXOBOM IIPaBy M Ha TEPUTOPHUjU BUXOBE JipkaBe. Ca apyre
CTpaHe, IPUHLUI OIOPE3UBabha IPeMa MECTy CTBAPHE yIPaBe MOXKE
na o0yxBara BHINIE KPUTEPUjyMa M YHbEHUIA KOJH CE MOPajy Y3€TH Y
003up. Taxo, Ha npuMmep, Hajuemihe ce y 003Up y3MMa MECTO OZlaKJIe ce
JIOHOCE OJUTYKE, TIIe Ce cacTaje ynpaBHH 000D, TIIe je aAMUHUCTpalHja
komrianuje u cianuno (Gadzo 2018, 39—40). Heke npxaBe uMajy TagHO
oznipehene kpurepujyme 3a MeCTo CTBapHE yIpaBe U KOHTPOJIE, 114 TaKo,
Ha npuMep, y Hemaukoj ce 3axTeBa yTBphUBame U3 KOje jyPUCIUKIIH]C
Ce CBaKOJHEBHO JOHOCE OJIyKe (eHr: day-to-day management of
activity) (Thuronyi 2003, 290). 3a pa3nuky o1 Ap>kaBa Koje Cy 3aKOHCKH
oJlpeauie ITa ce cMaTpa MECTOM CTBAapHE yIpaBe M KOHTPOIE,
npeMa 3akoHy O mope3y Ha JoOMT npaBHUX Juna Penyonuke CpOuje
OTIOpE3MBaLE Pe3UJIeHaTa IIOPE30M Ha JIOOUT BPILH CE TpeMa IPHHITUITY
WHKOPTIOPAIHj€ B CTBApHE YIIpaBe M KOHTpPoIIe (3aKOH O Mope3y Ha JOOUT
npaBHuX Juna 2024, 4 2 u 3), any ce Apyrd MOMEHYTH TIPUHITUT HE
JneuHUIIE AeTajbHUje Y 3aKOHY U MTOA3aKOHCKHM aKTHMA.

VY BehunHM 3eMalba Koje He MPUIaiajy aHIJI0CAaKCOHCKOM CUCTEMY
IpaBa, KOMIIAHU]€ UMajy 3ace0aH MpaBHU CYOjEKTUBUTET U OTIOPE3Y]jy ce
nocedbnuM nopesom Ha goout (Thuronyi 2003, 277). Ca apyre crpase,
JIp>KaBe KOje MPHIIaiajy aHTII0 CAaKCOHCKOM CHCTEMY TipaBa, omoryhasajy
MapTHEPCTBUMA J1a C€ ONOpE3yjy Kao MPOTOYHU €HTUTETH (CHT: pass
through entities), ne onope3uBajyhu BUX0B MPO(UT Ha HUBOY KOMIIaHH]E,
JIOK Cce y JpKaBama Koje NMpuIajiajy KOHTHHEHTaIHOM CHCTEMY IpaBa
MapTHEPCTBA Y€CTO HA3MBAjy OPTAuKHM JPYIITBUMA U OINOPE3Yyjy ce
Kao 1moceOHa rmpapHa Jjuia nope3om Ha jgoout (Thuronyi 2003, 279). Y
CpOwuju, opTauka IpyImTBa ce mpeMa 3akoHy O IPUBPETHUM JAPYIITBUMA
cMarpajy IpaBHUM JIUIHMA (3aKOH O MPUBPEIHUM ApyIuTBuMa 2025, uit.
8), e nako OpTaLy OArOBOPajy HEOTPAHUUEHO CONMIApPHO 3a o0aBese
(3axoH o nmpuBpegHUM JpymTBuMa 2025, ui. 93), 3a mopecke cBpxe ce
OTI0pEe3UBamkE CIIPOBOIN Ha HUBOY JpyIITBa (3aKOH O TIope3y Ha 100UT
npaBHuX Jnna 2024, 4. 1 c1. 1).
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VY caBpeMeHOM CBETy c€ OCHHUBAjy T3B. Website koMnaHuje Koje
MOCJIYjy camMo MyTeM MHTEPHET cajTa U MpyKajy Hajuemhe yciyre.
VYxkonuko npxase paktuuky, nonyt Cpouje, mpruMenyjy camo IPUHIIAT
WHKOPTIOpaIuje, To 01 3HAYUIIO J1a YKOJIMKO IIOMEHYTE KOMIIAHH]€ HEMajy
HHUKAKBO (DU3MUKO IPUCYCTBO y BUy KaHLEIapHja, 3all0CIEHUX U OIIpEMe
Y TpOjIajy BpIIE M3 IpYre Jp’kaBe MpeKko BeOcajTa, cBakako Ou Owie
OTIOpE30BaHe MpeMa NpaBy JIpsKaBe I7e je KOMIIaHHja perucTpoBana. Y
HapeaHOM JeTy, BuieheMo KoMnapaTuBHy aHaIU3y IPUMEHE IPUHIHIIA
e(eKTHBHE [TOBE3aHOCTH MPHUXO0JIa Ca MECTOM PErHCTpallije KOMITaHHUje
y CAJl. U3abpanu cmo CAJl u3 TOT pasiora IITO Cy OHE jedaH Of
HajBehux moOOpHUKa crpedaBama IpeMenTama JOOUTH U epo3uje
nopecke ocHoBuile (Zuk 2013, 315), a unak npuMemyjy TPUHITUIT
e(eKTHUBHE MOBE3aHOCTH MPUX0/1a, OJHOCHO MPHUMEHY]Y MPaBHUHY
MOPECKY TMOJUTHKY KOja ce 3aCHHUBA Ha peajHUM YHMICHULAMa U
HEKCycy, a He caMo Ha IPUHIIMITY MecTa perucrpanmje. Takohe, nogaTHn
pasnor y ogabupy jypucaukiije BuauMo y Tome mro ¢y CAJl 3ampaBo
noHup y onopesuBamy LLC xommanuja nmpema nmocedHoj check the
box mpouenypu.

3. OIIOPE3MBABE ITOPECKU TPAHCITAPEHTHUX
KOMITAHMJA V CAZ

IIpe cBera motpebHO je 3Hatu na y CAJl mocToje Tpu IIpaBHE
hopme:
5. Kopmiopanuja
6. [TapTHEpCTBO
7. dpywmtBo ca orpaHudeHoM ojroBopHoinhy (eur:limited liability
company — LLC)
Kopmiopammje ce omope3syjy mope3oMm Ha JOOHT, kKao mocedHa
u oaBojena mpasHa jurna (Thuronyi 2003, 281), mokx ce mapTHepcTBa
OII0pe3yjy Ha HUBOY ICOHMYAapa MOPEe30M Ha 10X0ak rpalana, aau 3aTo
JCOHUYApH OATOBapajy CBOjOM MMOBHMHOM 3a 00aBe3e MapTHEPCTBA U
HeMajy moceban npaBHu cyOjextusuteT (Thuronyi 2003, 279 - 280).
VY Behunu nprkaBa Koje MpUIIAZajy CHCTEMY aHIIIOCAKCOHCKOT TpaBa
MapTHEPCTBO HEMA OIBOj€HH IIPABHH CYOjEKTUBHUTET, JOK KOJI AP>KaBa Koje
MIPUIIAAA]y CUCTEMY KOHTMHEHTAIHO-IIPABHE TPAAULIIje NapTHEPCTBO
nma 3ace0aH npaBHU cyOjektuBuTeT (Bacmbenh 2012, 146). MehyTim,
1 y HEKHM Jp)KaBaMa Koje He MPHIagajy aHIJIOCAKCOHCKOM CHUCTEMY
npasa, nomyT Hemauke, napTHEPCTBO HEMA CTaTyC OJBOjEHOT IPABHOT
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miua (Bacmwsesuh 2012, 146). ¥ Cjeaumennm AmepuakuM JpxaBama,
MOCTOjH jeaH XUOPUIHH cUCTEeM Koju ce onHocu Ha LLC xommanwuje.
[Mouermm ox 1997. ronuune, LLC uma moryhuocT na npumenu check the
box mpouienypy, Tae MOXKe Ja u3adepe aa, Hako WIAHOBH JPYIINTBA HE
OITOBapajy 3a 00aBe3e UCTOT jep TIOCTOjH OJIBOjCH MTPABHU CYOjEKTHBHUTET,
Oyze onope3oBaHa kao maptaepctBo (Powers & Forry 1997, 832). ¥V Tom
ciry4ajy, reoHnuap he Out y o6aesu a o0padyHa U MoIHECE TOPECKY
MpHjaBy 3a mope3 Ha JoxoAak ¢usznykor auna (Snyman-Van Deven
& Henning 2003, 159). Website xomnanuje koje ce ocuuajy y CAJ]
3ampaBo Hajuenthe 6upajy onmujy xa muxoB LLC Oyne omope3oBaH kKao
MIPOTOYHO JIPYIITBO, OTHOCHO MPAaTHEPCTBO, TIE Ce HE MPUMEbYje Mope3
Ha J100uT, Beh caMo rmope3 Ha JI0XOJaK OCHUBAYa.

Vkonuko cy ocHuBauu HepesuaeHtu CAJl, 3axTeBa ce ycloB
e(eKTUBHOT HEKCYca MPUXO0Aa PETHCTPOBAHE KOMIIAHH]E Ca MTOCIOBAmbEM
y CAJl (eHr.: effectively connected income with the US trade or
business).! AMepudke JApaBe Cy YBOIWIIE Pa3IHUUTe KPUTEPUjyMe
3a yTBphuBame eheKTHBHE MOBE3aHOCTH MPHUXOAa U jYPUCIUKITH]EC
IJIe C€ OJ[BHjaJio TOCIOBAmkhE, MOMYT MOCTOjalkha (PU3NYKOT MPUCYCTBA
y IpXaBH, YTBphHUBama M3BOpa MPHUXOAa, KA0 U MECTO PEaiHOT
MOCJIOBama, a Koju ¢y U Hajyemhe Ounu y3umanu y o63up (Thomas
1987, 280). YKOIMKO Cy TOCIOBHE aKTUBHOCTH MPHU MPYKaAkY yCIyra
y CAJl 3Ha4ajamje, 00aBIbajy ce y KOHTUHYHUTETY U JJOHOCE peryiapHe,
OTHOCHO CTAOWITHE TIPUXOJIE, CMaTpa Ce Ja 3a IMPUXO0JIC YHjH j& H3BOP U3
CA/l jecy edexTHBHO TOBe3aHH ca 00aBbambeM mocioBama y CAJL.2
MehyTtum, cama unmbeHnla 1a je komnanuja y CAJl mpucyTHa Tako mro
noceayje Be0cajT U Ty peKiiaMHupa IPOU3BOJE, yCIyre Wik HHpOopMaIyje
KOje TIpy>ka CBOJUM KJIMjEHTHMa, HHje I0OBOJbHA Ja O ce cMaTpao Ja
obaBspa nocioBamwe y CAJl, anu ako komnanuja ocHoBana y CAJ] u
nMa GU3NUKy JoKanujy (KaHmenapuje, CKIaIuInTe, IpOoIaBHAITY) U3
KOje JI0CTaBJba MPOM3BOJIE M 00aBJba MPOJIAjy cMarpa ce Jia IoCToju
nocnoBake y CAJl (Lessambo 2016, 67). Jlakne, na Ou neoHudap
0uno y o0aBe3H Ja MjiaTH Mope3 Ha A0XoJaK (GU3HUYKOr JIMLa, OUTHO
je na npuxonu jaonase ca u3Bopa uz CAJl, 1 1a nocToju HEeKa BpCTa
MOBE3aHOCTH TAKBOT MPHUXO0JIa Ca JPKABOM IJIe je KOMIIaHH]ja OCHOBAHa,
omuocHo ca CAJl. Buaumo ma ce mpuMemnyje TepUTOPHjaTHU TPUHITATT

' https://www.irs.gov/individuals/international-taxpayers/effectively-connected-

income-eci (27.6.2025)
https://www.irs.gov/individuals/international-taxpayers/effectively-connected-
income-eci (27.6.2025)

2
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ornopesuBama BnacHuka LLC komnanuje, y3 7o1aTaH ycioB e(eKTUBHE
roBe3aHocTu npuxoza ca nocioBameM y CAJl. Hepesunent CA/L je
JIMILIE KOje HeMa 3eJICHU KapTOH W HHje MPUCYTHO BuIe o7 31 JaHa y TOKy
jeIHe TpeHyTHe TroiHe OIHOCHO BHIIe of 183 maHa y TOKy TpeHyTHE
roJMHe U jBe roaune npe tora.’ [pemMa ToMe, yKOIMKO HEKO MOCTaHe
pe3uaeHt, Mopao 0u na riaha rmopes Ha JI0XoAaK (pU3UYKOT JINTIA.

VYKonuko e(eKTUBHA IOBE3aHOCT IIOCTOj 1, HEPE3UICHTHH OCHUBAY
Ou Ouo y obasesu ga y CAJ] rmuratu mope3 Ha 1oxo/ak (pU3NUKHX JIUIA
IpeMa IpaBUIMa IOMEHYTe JIp’KaBe Ha HETO U3HOCE, JIOK, YKOJIUKO TO
HHje ciry4daj, Hehe Outu y 06aBe3u na miatu mopes Ha Tepuropuju CAJL,
anm Ou Omo y o0aBe3u J1a TUTaTH MOope3 Ha Joxonak rpahana y 3eMIbu
pesuneHTcTBa OcHuBadYa.* Jla i je ycioB eeKTUBHE MMOBE3aHOCTH
npuxoja ca nocjosameM komnanuje Ha Ty CAJl ncnymen, [lopecka
ynpasa CAJl npouemyje ox ciydaja ao cinydaja. Takohe, ykonuko LLC
IpyMa MMacUBHE MPUXOJE MOMYyT KamaTe, JUBUJICHJIE UM ayTOPCKe
HakHaJe, tiaha nocebaH mopes 1mo ox0UTKyY y u3Hocy o 30% Ha OpyTo
MPUMJIBCHU TTACUBHU MTPUXO.>

4. IIOPECKA TPAHCITAPEHTHOCT OPTAYKHMX
JPYIITABA ¥V CPBMIN U OIIOPE3UBAIBE PE3UIEHTHNX
W HEPE3M/JIEHTHUX OCHNBAYA

[Ipema nponucuma Penyonuke Cpouje, qpyImiTBoO ca OrpaHuueHOM
oaroBopHoirhy onroeapa 3a ob6aBese APYIITBAa CaMO 70 BUCHHE CBOT
yiora (3akoH o mpuBpeaHuM npymTeuMa 2025, wr. 139), ma je JormaHo
J1a IOPECKU MPOIUCH IIpaTe U KOMIIAHHM]CKE, OJHOCHO, ABOCTPYKO
€KOHOMCKO omnopesuBame (3akoH 0 ope3y Ha TOOMT MpaBHUX JUIA
2024, un. 1; 3akoH o mope3y Ha goxoxak rpahana 2025, un. 61)
MoCJIoBaka Ha HUBOY (MpPME a 3aTHM M JIeOHn4Yapa je ompasaano. Ca
Jpyre CTpaHe, OpTaly MpeMa KOMITaHUjCKUM MTPOMUCHMa OJIr0Bapajy
HEOTPAaHWUYCHO COIUIAPHO 32 00aBe3e OpTAUKOT APYIITBA (3aKOH O
npuBpenHuM apymtBuMa 2025, un 93), 10K IOPECKH 3aKOH OPTadKO
JOPYIITBO BUIHM Kao 3ace0aH €HTUTET KOjU C€ ABOCTPYKO €KOHOMCKH

> https://www.irs.gov/individuals/international-taxpayers/taxation-of-nonresident-

aliens (28.6.2025)

https://www.irs.gov/individuals/international-taxpayers/effectively-connected-

income-eci (27.6.2025)

5 https://www.irs.gov/individuals/international-taxpayers/effectively-connected-
income-eci (27.6.2025)
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oropesyje Ha HUBOY KoMIaHuje U opraka. M3nehemo Hekonmko pasnora
Ha OCHOBY KOjUX 3aCHHMBAaMO CBOj CTaB Jia j¢é IOTPEOHO STUMHUHHCATH
JBOCTPYKO €KOHOMCKO OIIOpPE3UBAmbE 38 OpTauka JpPYIITBa Y3 JIOAATHO
yBoheme Kpureprjyma e(heKTUBHE MMOBE3aHOCTH MPUXOJa Ca MECTOM
perHuCTpalnje/mocioBama 3a HEpe3uICHTHE OpPTaKe.

IIpBo, Tpebano O6u y3eru y o03up na nako nmpema 3aKoHY O
MPUBPEAHUM APYLITBUMA OPTAYKO APYIITBO MMa OIBOjEHH IMPaBHU
CyOjeKTHBHTET, TOCTOjH HEOTPaHMYCHA CONMUAApHA OATOBOPHOCT 3a
obaBe3e ¢upMe, MTO OPTAYKO JAPYIITBO YHHHU Mambe TOIYJIapHUM 3a
OCHHBame, MocebHo nMajyhu y By Ja IOCTOjH IBOCTPYKO €KOHOMCKO
OTIOpE3MBamkE, a IITO, Ha TIPUMEp, HUje CIIy4aj KO MPemIy3eTHUKA KOjU
Takolje ofiroBapajy HeorpaHudeHo conuaapHo. CMarpamo aa 6u Tpedano
YCKJIAIUTH TIOCTOjabe€ PU3MKa Ca MOPECKOM IOJUTHKOM MOPECKe
TpaHncnapentHocTH. Takohe, y CAJl, nako 3a LLC xoMnanuje nocroju
MOryhHOCT MpUMEeHe Mopecke TPaHCIAPEHTHOCTH MPH OMOPE3UBabY,
OBaKBa KOMIIaHHMja MMa 3ace0aH MpaBHU CyOjeKTHBHUTET Ipema
KOMIIaHHjCKUM 3akoHmMa. Cwmarpamo na 6u u 'y CpOuju, He3aBHCHO
Ol YNECHHUIIE /12 3aKOH O IPUBPEAHUM APYIITBUMA OPTayKO APYLITBO
rmocMaTpa Kao APYLITBO ca OJBOjEHHM MPaBHUM CYOjeKTHBHUTETOM,
Tpebao 3a mopecke CBpXe OBakBy (OpMY JIpYIITBA MOCMATPaTH Kao
TpeHacrnapentHe eHrurere. [lopeckn Moen nmpema kojeM Ou OpTavKo
JPYLITBO OMIIO OTIOPE30BAHO CaMO Ha HUBOY OpTaKa ope30oM Ha IPUXoJie
o]l kanuTana ca ctornoM oxn 15% (3akoH o mopesy Ha goxonak rpahaHa
2025, . 61, cT. 1, T4. 2 1 4. 64), a MITO HE O YINA3HIO Y OCHOBHILY
TOIUILELET Tope3a (3aKoH o mope3y Ha goxoxak rpahana 2025, um. 87),
O BpJI0 BEpOBATHO OMIJIO PUBIAYHO TIOPECKUM OOBE3HUIMMA, YaK HAKO
j€ OIITOBOPHOCT 3a 00aBe3e IPYLITBA HAOTPAHHUYCHO CONHMIApHa. Y TOM
CITyd4ajy, 00BEe3HHUITN KOju He Om skesienu na miahajy Behu HuBO mopesa, u
HE CMeTa UM HEOTrpaHUUEHa COIMIAapHa OATOBOPHOCT, OCHUBAJIM OU WIIN
MIPEAy3eTHUUKE pajibe MM OpTauka APYLITBA, 10K OM OHM KOjH XKeJle 1a
OZroBapajy camMo O BUCHHE yJI0Ta OCHUBAJIU APYIITBO Ca OTPAaHUUCHOM
oarosopHouhy.

JaJbe, npeay3eTHUYKE pajilbe KOje ce OMope3yjy IMayIliaiHo
(maspe: maymranair) o OCHOBY IPETIIOCTABJbEHE OCHOBHIIE U3 TIOPECKOT
permiema (3akoH 0 Topesy Ha moxomak rpahana 2025, 4. 32 ct. 2), gecto
ce 3noynorpe0JbaBajy y nuiby eBasuje. Ha mpumep, smiie A je BIacHUK
JPYLITBA ca OrPaHUYEHOM OArOBOpHOILINY, M MayIIally 3a YCIyry Koja
Bpenu 100.000 pcx, maaru 1.000.000. [Naymanamn Hema 06aBe3y Bohema
kibura u u3 6anke nosyde 900.000 pcj1 v BlIaCHUKY JPYIITBA OBaj HOBAIL
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npena ,,Ha pyke*. pyru ciryyaj Ou moapazymeBao J1a nayIaial, Kako He
6u npemao HuBo o 6.000.000 rogumme jep Ou Taga 6uo y obaBe3u aa
BOJU KibUre (3aKoH 0 mope3y Ha Jioxonak rpahana 2025, u. 40), HoBalg
O]l KJINjeHaTa y3uMa ,,Ha pyKe™ WJIM UCTH MpHUMa Ha MPHUBATHU padyH
y 6anmm. Tpehu ciydaj mompasymeBa cTBapame BEIITAYKE CTPYKTYPE,
e MMOCJI0AaBall, Kako Ou Mame y rmope3uma u JonpuHocuMa riahao
CBOj€ 3aIocjieHe, OCHUBA UM Npeny3eTHUUKE paambe. OHU HaKo UMajy
cTaryc Mpeay3eTHHKA, 3alpaBo Cy 3aBHCHU OJ TIOCIOAABIA H HEMajy
CaMOCTAITHOCT. YIIPaBo 3aTo0 je U YBEJCH TECT CAMOCTAIHOCTH KOjU HE
Meba npapHy GopMy peTy3eTHUKY aJli I'a KBaTu(UKY]je 3a TOpECKe CBPXe
Kao 3aIl0CJICHOT U TaKO 00pavdyHaBa Iope3 U ToTpruHOCce (3aKOH 0 TTopesy
Ha ngoxonak rpahana 2025, wr. 85 cr. 2 T4.17). Melytum, nocnomasai
U 3ar10CIICHH, KaKO OM MCITYHWIIN YCIIOBE 3@ TECT CaMOCTAaJIHOCTH, MOTY
OWTH y UCKYIICHY J1a BEIITaYKK HAMEILTAjy CBOjY capajmby, C 003UpoM
Ha TO JIa HE MIOCTOjU Ka3Ha 32 OBAaKBO a0y3MBHO IMOHAIIAE, OCHM IITO €&
3a [MOpPECKe CBPXE peKapakTepusyje mocioBHU ogHoc. OBO cy caMo HEKH
o Hajuemhux obnuka eBasuje, Hezakonute (Bergedahl 2018, 18; Greggi
2008, 24) u 3akonure a HenerutumHe (Gomes 2019, 69), rne duckyc
ryou nopecke npuxoze, oqHocHo nosehasa ce ja3 nuzmel)y NpuKybeHUX
1 MOTEHIMjaTHO MPUKYIIJLEHUX MOPECKUX MPUX0Ja. YKOIUKO OH ce
OpTaYKo JPYIITBO OMOPE3MBAJO CaMO Ha HUBOY OpTaka, CYyIITHHCKH,
CTBOpHJIa OH ce Marha IOTpeda 3a OCHUBAEM MPEAY3eTHUUKIX Palliby,
jep y CBaKOM CIIy4ajy, ONTOBOPHOCT O1 Onyia COMMIapHO HeOTpaHUICHA.
Takole, mprxo/1 KOj1 OCTBapH PEAY3ETHUK YIIa31 Y OCHOBHILY TOTUIIEHET
nopesa Ha JA0Xozak rpalaHa, TOK MPUXOJ O KanuTasla 3a AUBUACHJE,
Kako OM opTak OMO Omope30BaH, He yiiaszu (3aKOH 0 Ope3y Ha JT0XOIaK
rpabhana 2025, un. 87). Maxo je nmope3 Ha npuxoje o Kanutana 15%
3a pasuKy OJf OMOpe3uBama Mpeay3eTHuka rae je croma 10% Ha
OCTBapeH WJIU MayIIaIHO YTBph)eH MPUXo, YNHH HaM CE JIa je OPTaIKO
JIPYIITBO MPUMaMJbHUBH]jE, C 003UPOM Ha TO JIa je OITOBOPHOCT Kof 00e
(hopMe HeorpaHHUYEHO conuaapHa. bUuTHo je HarmacuT 1a Ou oBakBa
(dhopMa opTaukor ApymTBa y oApeheHoj MepH yTHIANa Ha CMAbCHhEe
Opoja mpeay3eTHUKA, a TUME M Ha HUBO €BasHje Koja 1mocroju mehy
Mpeay3eTHANIMMA. Y TOM CIIy4ajy, Hara uHdIanuja e Ou yTumara Ha
roBehame eBasmje, ¢ 003MpoM Ha TO Ja ycien nHdamnje u mosehama
LIeHa, MPETY3eTHHUK Taymanal OpKe J0J1a3u 0 JUMHTA O]l 6 MIJIHOHA
JUHApa 1 MOKe OMTH y UCKyLIewY Aa Hamutahyje Kynuuma ,,Ha pyke
noceOHo axo nociyje ca pusnukum aunuma. HAJIE]] npemmaxe na ce
MoJurHe npar ca 6 Ha 8§ MUJIMOHA JAWHApa, IITO je pa3yMJbUBO YyCie[
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nHdnanmje u nosehama nena (HAJIE]L 2025, 35). Jdakne, nundnanuja
u noBehame 1eHa cy caMo AofaTHU GaKToOpy KOju OM yTHIAIU Ja ce
MOpPECKH 00BE3HUIIM PETUCTPY]Y Ka0 MOPECKH TPAHCIIAPEHTHO OPTAYKO
JPYIITBO YMECTO MPETy3eTHHKA.

Tpehe, Cpbuja 6u ce mo3ummoHMpaIa Kao jypuCIUKITHja Koja
TEXH OTKJIabatby JBOCTPYKOI €eKOHOMCKOT IOPECKOT OIOPE3UBaba.
Bunenu cmo na y CAJl mocToju moceban pexum ornope3uBama 3a
Hepesunenre, Bnacuuke LLC komnanuja peructpoBane y CAJl, ykonuko
je u3Bop npuxona u3 CAJl 1 moctoju epeKTUBHA MTOBE3aHOCT MPUXO/Ia
ca nocnoBameM y CAJl. CpOuja Ou Moryia ja yBeae CAudaH Pexxum
KOju OW TpHUBJIAUYNO HEPE3UACHTE Ja 0TBapajy kommnanuje y Cpouju,
MehyTum, Kako OM ce OCTBapHO HEKH MOPECKH MPUXOA, CMATPaMo
Ja je MOTpeOHO yBECTH HEKHM MHUHUMAJHHU MOpe3 Kako Ou (uckyc
npuxonosao. [IpemaxkemMo yBoheme nmopesa 1no onoUTKy y uzHocy o 5%
Ha ucruiaheHne qUBHIEHIE OpTalMa Hepe3uaeHTMa. Hepesunentnu
OCHHUBauU O Y CBOjOj IP>KaBH, YKOJIHMKO TIOCTOJH YTOBOP O N30ETaBamy
JIBOCTPYKOT OIOPE31Bama, WM JoMahu TIPOIMCH TO oMoryhaBajy Kao
Ha npumep y Cpouju (3akoH o mopesy Ha J0OUT mpaBHUX jmna 2024,
i 51 — 52; 3akoH o mope3y Ha goxonak rpahana 2025, wr. 11 — 12),
MorH Ja miahenu mopes no oJOUTKY HCKOPUCTE KAO MOPECKU KPEAUT
npu riahamwy mopesa Ha JI0X0JaK y 3eMJbH CBOT pe3ujeHTcTBa. Cromna
on 5% Huje mpeBeNnKa, MTO OW CUTYPHO YTHIIAJIO HAa HEPE3UIACHTE
na ogabepy CpOHjy Kao jypUCIUKIIN]y OCHHBamba MapTHEPCTBA, Tj.
OpTaYKOT JPYyIITBA. Y TOM CiTy4ajy OMII0 OM MOTPEOHO YBECTH MTpaBHiia
MyTeM KOjux OM ce OIpedawsIo LITa MpelcTaBjba MPUXOJE KOjHU CY
e(eKTHBHO TIOBE3aHH ca nocinoBameM y Cpouju. [Ipeanaxemo cnenehe
KpUTEpHjyMe:

- Ilocrojame 3aKyIJBEHUX KaHIEIApHja, & HE CaMO PETHCTPOBAHE
azapece;

- Ilocrojame 3amocnenux y CpOuju kojuMa ce uciuiahyje HakHaIa
110 OCHOBY YTroBOpa O paay ca oOpadyHaTHM MOpe3uMa H
JONIPUHOCUMA;

- Hemnocrojame cTanHe NOCIoBHE jeIMHUILIE, KOja OU ce orope3oBaia
moceOHO KakaB je u caja pexuM y Cpouju (3akoH 0 mope3y Ha
mobut mpaBHUX nutia 2024, . 4 — 5);

- IlocToju 3aKyn CKIagUIITa WIK NPOJABHULE OJaKJIE CE IIPojaje
po0a, naxko cBe ue Npeko Bedcajra.

OBoO cy caMO HEKH O] KpUTEpHjyMa KOju OM ce MOTIIN y3eTH
y 003up, anu Tpedano Ou MMaTH y BHUIY Jla UCTH HEe Ou Tpebaso na
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npezacrasibajy npeseiuko ontepeheme 3a [lopecky ymnpasy, kao HU 3a
nopecke o0BesHuke. [Tlocedno 6u Tpedano nmarn y Buay aa Cpouja nma
Mamak 3anocieHux y [lopeckoj yrpasu, IITO je jenHa o/ Behinx 3amepku
EBporicke komucuje y muxoBoMm u3BemTajy (European Commission
2024, 13). Ilpema Tome, KpUTEPHUjYMH O MOpa OWTH BPJIO jJaCHU H
npenu3Hy, 6e3 Behe MoryhHOCTH Ipyradnjux Tymauema UCTe HOpME.
MebhyTtum, kako O0u HOpMa O e(EeKTHUBHO] TOBE3aHOCTH MPUXO/aA ca
nocinoBameM y CpOuju Morna W 3aMcTa Jla 3aKMBH, OAHOCHO Ja
MPUBYYE HEPE3HUICHTE, TOTPEOHO je OMOTYNHTH pETUCTPALN]y OPTAUYKUX
JPYIITaBa ,,Ha JaJbHHY ‘, OMHOCHO JIa HEPE3UICHT MOXKE J1a OCHY]€ CBOjY
KoMIaHujy 0e3 morpebe na momnazu y Cpoujy. TpeHyTHO, TOTpeOHO je aa
rMa eJIeKTpOHCKH ceprudukar y CpOuju uinm aa ,,i3HajMH" UCTH TIPEKO
MIPUBAaTHUX KOMIIaHHja, 32 IITA je OTeT NOTPeOHO (PU3NYKO MPHUCYCTBO.
Hauun Ha xoju O ce mpeBasumiao oBaj ,,ipolieM™ mpeBa3uiazu
OKBHpE OBOT pajia, crora Hehe OuTH mpenmer Jabe ananuze. CBakako,
HEpEe3UJICHT OM MOpao Jia MMa CBOT TIOPECKOT 3aCTYMHHUKA U3 PeaoBa
MTOPECKUX CaBETHHUKA MIJTH KEbUTOBON)a TIPEKO KOjUX OM OCHIBAO OPTAIKO
JPYIITBO, ¥ KOjH OM MOT'ao J1a Kao aJpecy KOMIIaHHje HaBee MTOCIOBHY
aZpecy MOPECKOr 3aCTyIHHUKA, jep YKOJIUKO OW 3aKyNHO MOCIOBHH
pocTop, Ono O6u onopeszosan 15% mope3zoM Ha goxonak rpahana kao u
pesunentu Cpouje u mopao 6u 'y CpOuju Ja miatu nopes.

YeTBpTO, EKOHOMCKO NBOCTPYKO OTOpE3UBame Ou OMiIo y
MTOTITYHOCTH EJIMMUHUCAHO, TITO 01 CpOHjy TO3UIIMOHUPATIO Kao AP)KaBy
y K0jOj Cy He caMo 3aKOHCKE U e()eKTUBHE MOPECKE CTONE HUCKE®, HEro
1 Kao ApKaBy KOja Ce 3aJIaXKe 3a OMOPE3UBAE JEAHOT HCTOT MPUXOa
camo O/ jeJTHOT JIUIIA.

5. 3AKJbYHAK

CpOuja opTradko JPYyHITBO OMOpPE3yje Kao JIUIE Ca OJBOjeHIM
[IPaBHUM Cy0jEeKTUBHTETOM OJ1 OpTakKa, J0K ca Apyre CTpaHe Noxpa3yMeBa
HEOrpaHWYEHY COIMIApHY OJIrOBOPHOCT OCHHMBada 3a o0aBe3e Gupme.
[Topecku 3akoHHM 3ampaBo MpaTe 3aKOH O MPUBPEIHUM JIPYIITBUMA
IpeMa KojeM ce ¥ OpTauko JIPYIITBO Kiacu(UKyje Kao MpaBHO JIUIE
ca OJIBOjCHUM TIpaBHUM CyOjekTuBUTETOM, Mel)yTnM, ocnamajyhu ce
Ha KOMIIapaTHBHY aHAJIU3Yy OINOPE3UBamba MOPECKH TPAHCIAPEHTHUX

IPUM HOJACTHULIAJM KOJI YyJlarama IJE | KTUBHA I Ka CTOIL
° Ha ep, MOJCTHIIA 0, arama Tae je ede a mopecka croma 0

IpoLeHaTa: 3aKOH O MpUBpexHUM apymrBuMa 2025, wi. 50a.
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komnanujay CAJl 1 TpeTMaHa HEpe3UACHTHUX OCHUBAYa, CMaTpaMo J1a
CE HCTH CUCTEM MOe ycrocTtaBut y Cpouju.

Y CAJl, LLC xomnanuja uMa nocedaH MpaBHU CyOjeKTUBUTET
y nomahem xommanujckoM npaBy CAJl, aimm moxe ga uzadepe ma Oyme
OIIOpe30BaHa Kao IMapTHEPCTBO, OAHOCHO Ka0 MMOPECKH TPAHCTIAPEHTHU
entuteT. Ha oBaj HaunH ocHuBauwm, pe3uneHtn CA/l, mnahajy nopes
camo Ha HUBOY MapTHepa, OAHOCHO Iu1aha ce camo Mope3 Ha JOXOAAK
rpahana, a He 1 Ha OOHUT caMe Komnanuje. Ha oBaj HauwH, pe3nIeHTHH
OCHUBa4YM He OAroBapajy 3a obaseze LLC xoMmmanuje jep mocToju
OJIBOjCH TIPaBHU CY0jEKTUBUTET, aJTH CE TPETHPA]y 32 IIOPECKE CBPXE KA0
TPAaHCIAPEHTHU SHTUTETH, IITO 3a ITIOCIIEUILYy NMa ITOTSHIHjATHO Marbe
miahen nopes. Ca apyre cTpane, Hepe3UISeHTHN OCHUBauH I1ahajy mopes
Ha goxonak rpahana y CAJl camo y ciydajy Aa je u3BOp NpUXOAa U3
CA/l n na je TakaB npuxon e(heKTHBHO MOBe3aH ca nmocyioameM y CAJ.
Komnanwuje uuju npuxon nonasu ox kiamjenara u3 CAJl, a xoje umajy
(hU3UYKO PUCYCTBO, 3aKyIUbEHE KaHIeNapHje, 3ar0CIeHe, CKIIaUIITa
u npomaBuuiie pode y CAJl, cmarpahe ce ma UM je IpUXoJ MTOBE3aH ca
nocinoBaweM y CAJl. CynpoTHO, ako ce yciryre Ipykajy caMo MPeKo
BeOcajTa, cMarpa ce Ja He MOCTOju eEeKTHBHA TOBE3aHOCT MPHUX0Aa
ca nocioBambeM y CAJl, a 'y ToM ciydajy HEpe3UICHTHH OCHHBAud He
miahajy nopes Ha goxonaxk y CAJl, Beh uctu muahajy y 3eMJbH CBOT
PEe3UACHTCTBA, IMTO OM y ciry4ajy ca Cpoujom 6mno 15% Ha npuxome ox
KaruTana 3a IpUMJbEHE TUBHACHIC.

Cnuune HOpMe Ou Moriie OUTH MMIUIEMEHTUpaHe y nomahe
3aKOHOJABCTBO, KOHKPETHO 32 OPTAYKO JPYIITBO, U3 HEKOJIHMKO Pasjora.
[IpBo, crcTeM HeorpaHUUEHE OJTOBOPHOCTH OpTaKa 3a 00aBe3e ApyIITBa
Hamehe u Kopecno/ieHTHY MopecKy MOJUTHKY OTIOpE3UBambha, MTO OU
YUUHWIIO OBY ()OPMY MPHUBPEIHOT APYIITBA aTpakTUBHHjoM. KOHKpeTHO,
OPTaYKO APYIITBO OM CE OMOPE3MBAI0 Ka0 MOPECKH TPAHCHAPEHTHO
caMo Ha HHBOY OpTaKa, OJHOCHO ITOPE30M Ha MPHUXOJe O KaluTaa.
Pusuk HeorpanuvyeHe OArOBOPHOCTH OM OHMO yMameH HMOPECKUM
ONTUMHU30BaHUM HOpMaMa. [[pyro, ¢popma mpemy3eTHHKa, Koja je
IeHEpaJIHO U HajIIOIyJIapHHja, II0Ka3aja ¢ Kao MOTEHIM]alIHO CPEIICTBO
eBasmje mopesa y npakcu. C 0063upoM Ha TO J1a MPUXO IPeTy3eTHHKA
yJIa31 y OCHOBHILY TOJHIIET TTOpe3a Ha T0X0aK rpahana, JoK Mpuxozn
OJ1 KaruTalia 3a JUBUACH/IE HE yia3H, rma Ou, caMuM THM, uMajyhu y
003up 1a Kako opMa npeay3eTHHKA, TAaKo ¥ (POpMa OPTAYKOT APYIITBA
3axTeBa HEOTPaHWYCHY COJIMAAPHY OATOBOPHOCT, MOPECKH OOBE3HHULIN
MOTEHIIMjAJIHO BHUIIIC OMpasu Jla OCHMBAjy opradka Apyirsa. OBo Ou

99



APXUB, 3/2025 - Munow Bacosuh — Onopesusarwe opmaukux opyuimaea y Cpouju
(cmp 89-103)

YTHLIAJIO Ha OTEHLUjaJHO CMamkEemhe eBa3uje nopesa kopuctehu ce
npeay3etHuukum popmama. Tpehe, Hepesunentu O6u mahamu camo
rope3 1o ox0UTKy 01 5% Koju OM MOIVIM Jla UCKOPUCTE Kao MOPECKU
KPEeIHuT y Ip>KaBU CBOT pe3uaeHTcTBa. Ha oBaj HauuH, Cpbuja 6u
MIPUBJIAYHIIA U CTPaHE HHBECTUTOpPE. YETBPTO, EKOHOMCKO TBOCTPYKO
OTIOPE3UBAE KOJ OPTAUKHX JIPYIITaBa OMIIO OM ETUMIHHUCAHO.

[Ipenopyuyjemo nomaheM 3aKkOHOAABIY Ja ACIUMHYHO, HIIN
y LEJOCTH YCBOjU MPaBWIIO OTNOpe3uBama u3 npasHor cuctema CAJ|
3a LLC koMmaHuje ¥ MpUMEHHU MCTO HAa OpTavyka JIPYIITBa Koja ce
peructpyjy y Arenmuju 3a npuspenae perucrpe y Cpouju. Konkperno,
OpTavKa IpymTBa O Tpedajo mocMaTpaT Kao MOPECKH TpaHCTIapeHTHA
JPYIITBA U OMOPE3UBAHE CIIPOBOJIUTH CAMO Ha HUBOY OpPTaKa. YKOIUKO
6u To 6uu pesunentu CpOwuje, mnahao Ou ce mopes Ha goxonak rpahana
y Cpbuju y usnocy ox 15% Ha puxofe o1 Kanurajia, CyIpoTHO, YKOIUKO
Ou TO OMIIM Hepe3uIeHTH, 11ahao Ou ce mopes 1o OAOUTKY Y H3HOCY O]
5% camo yKOJIMKO c€ He OM MCITYHWJIN KPUTEPHjyMHU ITpeMa Kojuma Ou
Ce cMarpasto J1a mpuxon ca u3Bopa u3 Cpouje jecte e(heKTHBHO TTOBE3aH
ca ocnoBameM y Cpouju. [Ipema Tome, yKomuko OU ce IaK cMarpaio
Ja Cy KPUTEPHjYMHU UCIYHEHHU, OHJIa OM ce€ HEPE3UICHT OMOPE3UBAO0
nope3oM Ha goxoaak rpahana y CpOuju rae 6u Ouo aykaH Ja miata
ope3 Ha MPUXO0/IE O] KarnuTtana y uznocy oj 15%. [Ipe oBakse pedopme,
Om10 OM MOTPEOHO YCKIIAIUTH | MTOCTYIIAK PETHCTPOBAHA KOMITAHHU]E Y
Cpbujn, kako OH 11€0 MOCTYIIaK OO ayTOMATCKH U 06€3 TTOTpede (PU3HIKOT
MIPUCYCTBA MIPH PETUCTPALIMjH KOMIIaHH]E.
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Milo$§ Vasovi¢

TAXATION OF PARTNERSHIPS IN SERBIA

Resume

States have traditionally taxed income based on where a company
is registered. As a result, companies with little or no real connection to
a country often end up being taxed there solely because of their place
of registration. This means that companies can operate globally online,
while their taxes are still paid in the country of registration, even if the
income has no effective connection to that jurisdiction. The aim of this
paper is to analyze tax transparency and the principle of effectively
connecting income with business activities in the state of registration,
as applied in the United States, and to explore how this principle could
be applied within Serbian tax law to partnerships. Starting from the
assumption that Serbia needs to align the taxation of partnerships
with the liability threshold of partners for the firm’s obligations and
to eliminate double economic taxation, while also aiming to attract
non-residents whose income would be taxed within Serbia, the paper
uses a dogmatic legal and comparative method. We seek to provide
recommendations for improving Serbia’s tax system in the area of direct
taxation of partnerships.

Keywords: partnerships, effectively connected income, tax
transparency, economic double taxation.
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I[TPABHU U UTHOPACTPYKTYPHU TEMEJbU
JAP)KABHE IUTUTAJIHE CYBEPEHOCTMU:
JIYKCEMbBYPI' U ECTOHHMJA

Caorcemax

Osaj pao ucmpasicyje npagme u UHCMUMYYUOHATHE ACHEKme
MoOena Oueumantoe cysepeHumema Kpo3 cmyoujy cayuaja Jlykcemoypea
u mwezoge opacasne xomnanuje LuxConnect koju epaou mooden Ha
YEHMPANU3068aH0] UHGPACMPYKMYpU, V3 KOMRAPAYUjy cd eCmOHCKUM
MoOeliom e-ynpase 3aCHOBAHUM HA OUCMPUOYUPAHUM UHDOPMAYUOHUM
cucmemuma. Ucnumyje cey kojoj mepuJlykcembype omoeyhasa oueumanuu
cysepenumem Kpo3 OpiCcasHy KOHMPOLY HAO OPHCAGHUM YEHMPUMA
y Kojuma ce ckaaduwme nooayu najeuwux Tier 1V nepgopmancu
U BUMATHOM KOMYHUKAYUOHOM UHOPACMPYKMYPOM, HACYRPOM
Ecmonuju xoja cysepenocm mememu na pazmenu noOamaxa npexo
X-Road (X-tee) nnamgpopme, 00HOCHO NPABHO U MEXHUUKU PE2YIUCAHOR2
croja, ocucyparoe OIOKYejHOM U OUSUMATHOM UOeHmUpuKayujom, y3
KoHyenm oama ambacade (data embassy). Y pady je naenawen 3nauaj
Gopmannux yeosopa (nnp. data embassy) u cneyuguune necucramuse
U UHCTMUMYYUOHATHOZ NPUCMYNA KOju OedhuHuuie 81ACHUUMEBO,
KOHMPOJLY U YyNpaswsare Hao opoicasuum nodayuma. lloceban snauaj
Kao Hogumem-npeceoan y mehyHapooHom npasy uma ouiamepairu
cnopasym o ,,data embassy ** konyenmy kojum Ecmonuja u JIykcembype
VCHOCTAB/bA]Y OUNIOMAMCKY U NPAGHU PENCUM 3aLUmume OUSUMAIHUX
pecypca y unocmpancmay, y 0yxy beuke xonsenyuje o ouniomamckum
oonocuma. Osu npumepu oueumante Ouniomamuje 0emMoHCmpupajy
Kako melyHapoono npaso u Ousumanu3ayuja Mocy oumu y uHo8aAmueHoj
CUHEP2UJU Y YUbY OUYBAILA OPAHCABHE CYBEPEHOCMU Y OUSUMATHO] Chepu.

Kmwyune peuu: oueumanua cysepenocm, oama yeumap, Oueumaina
ouniomamuja, dama amobacada, OUeUMaina UHGpacmpykmypa

*

AyTop je MeHaiep 3a pa3Boj mocioBama M MapketuHr y Data Cloud Technology
n.0.0. KparyjeBan. EnekrpoHcka azapeca ayTopa: zoran.djorovic@gmail.com.
ORCID 6poj: 0009-0005-3083-4078.
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1. YBOJHA PASMATPABA

VY noba quruTanuzaiyje, MUTamke CYBEPEHUTETA HATl TTOallnMa
ImocTaje jeJHako BakHO Kao TEPUTOPHjaJTHU HIU CKOHOMCKH
cyBepenutet. JlurutanHa uHdpacTpyKTypa, MocedHo JaTa IeHTPH,
BHUIIIE HICY CaMO TEXHUYKH CUCTEMHU, Bel TOCTajy OCHOBA 32 CTPATELIKY
ayTOHOMHM]Y Jp’KaBe Yy K0joj cy MoJaly O] BUTAJIHOT MHTepeca. Y
TOM KOHTeKcTy, LuxConnect, KOMIIaHHja y BJIACHUIITBY JpPIiKaBe
JlykcemOypr, Tipe/icTaB/ba HHCTUTYIIMOHATHO-TIPABHY CTpaTerujy, Ja
Ce€ CyBEpEeHHTET Ha/l AUTUTAIHUM MIPOCTOPOM OCTBAPH KPO3 MPaBHO-
peryiucany U TEXHUYKH CyBepeHy HHPPACTPYKTYpYy.

Jpyraunju npucTyn ce Moxe BuAeTH y EcToHuju, unju je Mmonen
JUTHUTAHE Op’KaBe 3aCHOBAH Ha JEUEHTPATU30BaHUM CHCTEMUMA U
MehyHapoguum naptaepcTBuma. Mako Ectonuja 3ay3uma rimoOasnHe
THJIEpCKeE TO3KIIMje Y IIpyKamy e-ycinyrarpahanuma, Hamehe ce nurame
Yy KOjOj MepH IprkaBa KOHTPOJIHUIIEC PU3NIKY OCHOBY HUTHUTATHUX
¢ynkmmja. Ca npyre crpane, Ectonuja je nmpea y mel)yHapogHOM mpaBy
ycrnocTaBuia gata ambacany y JlykcemOypry, rae cy nHppacTpyKTypa
U MOJAIIH TI0/1 CTaTyCOM €KCTEPUTOPHjaTHOCTH, HAIMK AUTIIIOMAaTCKUM
MHUCH]aMa.

Ananmn3oM HaunHa (GYyHKIIMOHUCAKA JIYKCEMOYPIITKE IpiKaBHE
kxommannje Lux Connect Ka0 HHCTPYMEHTA TUTHTAIHOT CYBEPCHHUTETA,
younhe ce koHIenmujcke paznuke n3mely JlykcemOypra u Ecronuje y
MPHUCTYITY OBOj OOJIACTH.

BumiecinojHOCT AUTUTAIHOT CyBEpEeHUTETa Jaje 3a MpaBo
Hay4YHOj TUTEPATypH Jia ra TyMadu Kao criocoOHoct (ability) KopucHUKa
WA Ip>KaBe Ja KOHTPOJIUIIIE TTOIaTKe, 3aTUM Kao TpaBo (right) Ha
CaMOCTaJHO MPUKYIJbalkhe W YIpaBJbake HHMOpMaIjama, airu 1
Kao MPaBHU HCXOJ 3aKOHOJIABCTBA KOj€ PETYIHUIIE T'eOJOKANjy U
HaJUIeKHOCT Haa nogauuMa. OcuM Tora, IpUMETaH je U BPEAHOCHU
MOMEHAT — MOUMamke JUTHTAIHOT CyBEpEHUTETa Kao MpeayciioBa
JEMOKPATCKOT JIel0Bamka U n3pasa HaunonainHe mohu Ha MHTepHETY
(Hummel et al. 2021, 6-7). Y ananusu JlykcemOypra — LuxConnect-a
MpUMemkyje ce MHCTUTYIMOHAJIHW OKBHUP yIpaBJharba jaBHOM
HHPPACTPYKTYpOM, 0K ce y ynopehuBamy ca EcToHujoM KOpuCTH
KOMOMHOBaHHU (DYHKLMOHAJIHH MPUCTYT TUTUTATHO] APHKABH.

[open Tora, UCTpa)kMBauKy MaXKkby 3acCIyKyje 3ajeTHUUYKA
WHULIMjaTUBA JIBE JIp)KaBe Y 00JaCTH JUTHTAJIHOT CYBEPCHUTETA,
KpO3 KOHIIENT ,,data embassy*, Koju MpeAcTaB/ba THOHUPCKH MOCIT
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MpaBHE M TEXHUYKE 3AlITUTE APKABHUX MOJaTaKa y HHOCTPAHCTBY.
OBaj moxen omoryhaBa ga cepBepu ca momanuma Oynay QU3HYKH
cmemTeHu y JlykcemOypry, anu moJi MIyHHUM MPaBHUM HAaA30POM H
HauiesxxHomhy EcToHuje, ynuMe ce ocTBapyje HOBH IHILIIOMATCKU
cTaHmapj OwmarepaigHe capaambe Y AUTUTATHO] €pH.

[IpaBoM perynumcana M TEXHUYKH H30JIOBAHA ApXKaBHA
nHppacTpykTypa MoXKe OMOTYNUTH BUIIM HUBO CYBEPEHHUTETA HaJ
JUTHTAIHUM PECypcuMa, Y3 UCTOBPEMEHY OTIOPHOCT Ha riobanHe
M3a30Be U MIPETH-E Y 3alITUTH MojaTaka. ToMe JOIPHUHOCE EBEHTYaIHU
KOMIIPOMHUCH TI0 TTUTamy (IEKCUOMWITHOCTH M WHTEPONEPaOUITHOCTH
Op3WHE AUTHUTATHE TpaHC]opmanuje u Mame OTBOPEHOCTH IIpemMa
CIIOJEHUM MHOBAlMjaMa.

2. IMTT'UTAJIHA CYBEPEHOCT VYV JIVKCEMBYPI'Y —
LUXCONNECT

2.1. IlpaBHu cTaTyc H yiora apxase

LuxConnect je np)xaBHa KOMIIaHHja OCHOBaHA ca I[UJbEM Ja
00e30enn HEyTpajHy M CUTYpHY JUTUTAIHY UHPPACTPYKTYpy Y
OKBHpY HanoHanHe jypucauknuje. Jlara uenrpu LuxConnect-a ciryxe
jaBHOM CEKTOPY, IPUBATHUM ITapTHEPHMA, YyBamy MojiaTaka JIp>KaBHEe
aIMHUHHCTpAIje W 3a HAI[MOHAJIHE CTPATEIIKE MPOjeKTe Kao IITO je
MeluXina cynep-paayHap.

On omoryhaga JlykceMOypry na u30erte ocnamame Ha CTPaHe
TEXHOJIONIKEe KOMIIAHH]j€, KOje OU MOTJIe OMTH MOJIOKHE 3aKOHMMA
Ipyrux apxasa, nmonyTt amepudkor CLOUD Act-a — 3axkona o
paszjawmery 3akonume ynompebe nodamaxa y UHOCMPAHCME)
(U.S. Code § 2713), mpema xojeM je ,,Iipy’Kaar ycIIyre eIeKTPOHCKE
KOMYHUKAIIH]E WU yIaJbeHOT padyHapCKOT CepPBHCA AY>KaH J1a MOCTYNH
y CKJaay ca obaBe3ama y BE3H ca UyBambeM, MPABIbEHEM PE3CPBHUX
KOIWja MU OTKpHUBamkEeM KOMYHHKalHja U mH(popMaLuja Koje ce
OJIHOCE Ha KOPUCHHUKA WJIM TpeTIUIaTHUKA, Oe3 003upa Ha TO Ja Ju
ce OHe Hayiaze yHyTap uiu BaH Tepuropuje CjeanmbeHnXx AMEPHUKUX
Hpxapa®.

LuxConnect S.A. je 0cHOBaH Kao aKIMOHAPCKO JPYIITBO Y
CTOMPOIEHTHOM BIIACHUINTBY ApxaBe JlykceMOypr, ca ubeM ja ce
pa3Buje HEyTpalHa U CUTYpHA AUTUTaHa HHQPACTPYKTypa 3a noTpede
jaBHOT M IpUBATHOT cekTopa. Mako ¢popmaiHo mociyje no npaBuinMa
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npuBaTtHOT npasa (kao S.A. — société anonyme), LuxConnect je y
CYWITHHU MHCTPYMEHT jaBHE IMOJMTUKE U MPOAYKEHA PyKa Ip:KaBe y
JUTHTAIIHO] TpaHC(hOpMaIIUjH.

Henatnoct LuxConnect-a, nepuHNCAHA CTAaTyTOM U3 OKTOOpa
2006. rogune (Statuts LuxConnect 2006), cacToju ce y U3rpajmu U
yIpaBibalky NMPUMapHUM IEHTpHMa NpucTyna MHTepHeTy, pa3Bojy u
yIpaBJbakby HAIMOHAIHUM M MPEKOTPAaHUYHUM ONTHYKUM MpeKama,
aJIMUHUCTpPUpPAalby U YIpaBJbalby pecypcuMa BE3aHUM 3a OBE MPEXKE,
Kao U ynarama y jomaha u ctpana npeayseha koja 00aBsbajy cpoaHy
nemnatHocT. To jacHO ykasyje Ha cBpxy mozapmike JlykcemOypra
HaIlMOHAJIHOj AUTUTAIHO] HHPPACTPYKTYpH U cyBepeHuTery. Llnsb
300r Kojer je oBo npexy3ehe ocHOBaHO H00Hja TOJATHY HOPMATUBHY
BaJMJIAIH]Y JTOHOIICHEM 3aKoHa 0 MH(POPMATHUYKUM ayTOITyTeBHMa
on 22. neuem6bpa 2006. rogqune. OBuM je mporucoM oMmoryheno aa
JTyKceMOypIIKa JprKaBa TOBEPH MPUBATHOIPABHOM Ty U3TPaIby H
yIpaBJbamke KJIbyYHOM AUTUTAITHOM HHPPACTPYKTYpOM — YKIbyUdyjyhn
npumapHe VIHTEepHET HeHTpe U HannoHAIHE U Mel)yHapoaHe onTHIke
mpexe. thume je orBopen npocrop na LuxConnect, Kpo3 yroBop ca
Jp’KaBOM, CTHYE oBjlamhema U pecypce Jia Jienyje Kao oneparep ol
jaBHOT MHTEpeca y CIy>)KOM Jururaiine cyBepeHocTu JlykcemOypra.
Wako Huje ekcrmuiuTHO uMeHoBao LuxConnect, 0Baj akT CIIyKH Kao
KJbYYHU TIPAaBHU MHCTPYMEHT KOju (opMaju3yje MoBepeme ApiKaBe,
nonesbyjyhu mannar, yreplyjyhu dunanCcHjCKe ycloBe U MEXaHU3ME
JIeTIOBaba PXKAaBHOT ollepaTepa JUTUTalTHe HHPPACTPYKTYpe.

OcHOBHUM TeKcTOM 3akoHa yTBpheH je m QuHaAHCHUjCKHU
OKBHD 3a pealn3anujy CTpaTeliKi BakHe HHPpacTpyKkType ox 30
MHJIMOHA eBpa, J0K je usmenoMm u3 2009. rogune (Loi du 12 mai
2009) orpanuyeme nocraBjbeHo Ha 30 munmona espa 3a 2009, u Ha
35 munuoHa epa roguiime 3a 2010. u 2011. ronune. M3mena 3akona
jacHo moTBphyje crparemky Hamepy JlykcemOypra na ce ocurypa 6p3a
n euKacHa UMIUIEMEHTAIMja TUTUTAIHE UHpACTPYKType, YuMe ce
yTHUYE MPaKTUIHH OKBHP 3a LuxConnect Kao KJbYy4HOT peanzaropa
nurutaine cyBeperoctu JlykcemOypra (Rapport sur modification de
la loi 2006).

Hpxasa JlykcemOypr je ¢popmanno noepuna LuxConnect-y
MaHIaT Kpo3 Ypendy Benukor BojBoxe on 13. jyna 2007. roguHe
(Reéglement grand-ducal 2007) xojom je ycBOjeH W 0m00peH
YroBOp O pa3Bojy MH(GOpPMAIIMOHUX ayTonmyTeBa usMely npxase u
LuxConnect. Opum aktoMm, LuxConnect je 1o0no 3akoHCKa opJarihema
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Ja MpojeKTyje, rpadyd U ynpaBjba NPUMapHUM MehyHaApOOHUM U
HallMOHAJIHUM ONTHYKUM Mpekama U Jara LHeHTpuMa. AMaHIMaH
(Avenant LuxConnect 2014) Ha opuruHajdIHU YTrOBOp j€ yCBOjeH
2014. ronune, a mUMe je omoryhena Beha omeparuBHa aruiHOCT
n ayToHOMHOCT LuxConnect-a y (pMHAHCH]CKOM H3BEIITaBAIbY, TC
je MpoMemeH OKBHP OAroBOpHOCTH. OBO MOXKE 3HAYUTHU jacHU]E
pasrpannyemne onHoca u3Mmehy apxase u LuxConnect-a Uiy yKa3uBaTH
Ha CMambebe OMPOKPATCKUX MpenpeKa.

[MocnoBawe LuxConnect-a ce ojiBHja y CKJIaqy ca 3aKOHOM O
eJIEKTPOHCKUM KoMmyHuKanujama JlykcemOypra (Loi du 27 février
2011), xojuM cy mpomrcaHe odaBe3e omeparopa HHPPACTPYKType H
BUXOB OJHOC ca Haa3opHUM tenuma. Ocum tora, LuxConnect Mopa
MOCTyNaTH y CKJIaay ca eBpornckoM OnmToM ypeadoM o 3allTHTH
nonaraka (General Data Protection Directive, unmu GDPR), kao u NIS
JUPEKTUBOM Koja peryiuiine 6e30e1HOCT MHPOPMALMOHUX CHCTEMA Y
JipxaBama yianuiama EVY.

[Toce6Ho je 3Hauajuo mTo LuxConnect HUje TOIOKAH TPIKHAIITHO]
KOHKYPEHIHjH Y KIACHYHOM CMUCIY — HEroBa IpaBHA CTPYKTypa
oMoryhaBa HEyTpPaIHOCT MpeMa KOPUCHULIMMA U WHCTUTYLMOHAIHY
OJIBOjJEHOCT OJl TPXKHUILIHO OPHjEeHTHCAHUX NpPOBajAepa, YUMeE ce
omoryhaBa Qokyc Ha cyBepeHOCT U 0e30€HOCT, a HE Y IPUMapPHO]
MepH Ha npodutadbuiHoCT.!

Y TOM KOHTEKCTY, HAIMOHAJIHO BIACHUIITBO HaJ
HH(DpACTPYKTYpOM HHje camo MOJIMTHYKA JeKiIapaiuja, Beh u mpaBHa
3aIITHTA O]l eKCTEPHHUX YTULAja U CIIOPOBa.

3akoHcku okBup LuxConnect-a omoryhaBa fa ce HallMOHaJIHA
MOJIUTHKA JUTHUTATHOT CyBEpEHUTETA OllepallMoHaln3yje, Tako Ja
JpKaBa HE MOpa JIOHOCUTH HOBE 3aKOHE 32 CBAKH €JIEMEHT JIUTUTAITHE
KoHTpoJe, Beh xopuctu LuxConnect Kao onepaTUBHA MEXaHU3aM
yHyTap noctojeher mpasa.

Ocum Tora, JlykcemOypr je MOTIHCHUK BaXKHUX €BPOIICKUX
JeKIapanyja o IMTUTATHIM IPUOPUTETHMA Kao To cy: Jleknapanuja

Bun. European electronic communications regulation and markets 2006 (12th
report), Annex 1, European Commission, Brussels, 2007, 192 (,,The neutrality
towards users is, however, emphasised.” — o HeyTpanHOCTH); Statuts coordonnés de
LuxConnect S.A., Mémorial C, Recueil des Sociétés et Associations, 2006, 97672
(0o mpaBHOj CTPYKTYpu W WHCTUTyIMOHanHO] yno3u LuxConnect-a); Company
LuxConnect https://www.luxconnect.lu/company/ (o mucuju kommanuje u Goxycy
Ha jaBHU HHTEPEC, MPUCTYIUbeHo 17. 6. 2025)
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o cynep-paayHapcty (The European declaration on High-Performance
Computing) (European Commission 2018a), [exnapaiuja o oCHUBa®BY
EBponckor maptHepcTBa 3a OnoxuejH (Declaration of creating the
European Blockchain Partnership (EBP) (European Commission
2018b), Jlexmaparija o capagmHi Y 00JIACTH BEIMITAYKE HHTCIIUTEHITH]C
(Declaration of Cooperation on Artificial Intelligence). (European
Commission 2018c). OB 1OKyMEHTH NPEACTaBIbAjy 3HaYajHE IPaBHE
WHCTPYMEHTE KOjUMa CE C€ yCMEPaBajy 3ajeJHUUKE eBPOIICKE MOJTUTHKE
W CTBapa HOPMAaTUBHHU OKBHDP 3a AUTHUTAIHY TpaHchopMmalwHjy, a
BUXOBUM NOTBphuBameM JlykcemMOypr u3paxkaBa onpeesbeHOCT
Jla TUTHUTAJIHE WHOBAIHj€, pa3BOj HHPPACTPYKTYpE U MPUHITHIIC
JUTHUTAHOT CYBEPEHUTETA MHTETPHILIE Y HALMOHAIHU [TPABHU CUCTEM.
[axmwy npusnaun u 12. U3semraj o EBpornckoj perynatusu
0 EJEeKTPOHCKMM KOMYHHMKalujama u tpxxumtuma 2006 (European
electronic communications regulation and markets 2006 (12th report))
(European Commission 2007). Y 0BOM ITOKYMEHTY j€ HaBEICHO Ja
oTiepaTepy M3pa)kaBajy 3a0puUHYTOCT aa je ocHuBame LuxConnect-a
Kao Ip>KaBHOT oleparepa HemoTpeOHO Ayniaupame nocrtojehe
nHGpacTpyKType U Ja HapyllaBa TPXKHUILIHY KOHKYpPEHLH]Y, jep uMa
(MHAHCH]CKY TOAPIIKY ApXKaBe U Moryhe mpuBUIIETHjE Y IPUCTYITY
undpactpykrypu. Takohe, ykasyje ce Ha CykoO HHTEpeca jep 10jeUHIIN
y ynpaBu LuxConnect-a AICTOBPEMEHO UMa]y yJIOTE€ Y MHHUCTAPCTBY
KOj€ yCBaja MpOIHCce U3 00JIaCTH €IEKTPOHCKUX KOMYHHKAIIH]a.
Strasky u Wurzel (Strasky & Wurzel 2015, 20) kputnuku
yKa3yjy Ja Ip>KaBHO BIACHULITBO HaJ KJbYYHUM TEJIEKOMYHHUKAIIMOHUM
oneparopuma y JlykcemOypry (LuxConnect u Entreprise des Postes
et Télecommunications — JI1 3a momITaHCKE U TEIEKOMYHUKAI[HOHE
yciyre), 3a pas3nuky of Behune npyrux semasba OECD-a, noBoau 10
TOTa Ja 0Baj CEKTOp HHUje OTBOPEH 3a MPUBATHE U CTPaHE WHBECTHUIIH]E.
CamMuM THM, MaKO IUTHTH HALMOHAJIHE MHTEPECE U JUTHTAIHHU
CYBEPEHHUTET, OBaj MPHUCTYI, U3 APYror yIja, UMa pPenepKyCcHjy
Ha HallMOHAJHY €KOHOMH]jY, jep TUME cMamyje KOHKYPECHIHU]Y U
MOTEHIIM]jaJl 32 HHOBAIIM]€ Y OBOM IIPOIPECUBHO pactyhieM cekropy.
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2.2. CyBepeHOCT 3aCHOBaHA Ha TEXHUYKHUM KaraluTeTuMa 1
CTaHAapAnMa

LuxConnect ynpaspa ca detupu nata nearpa (LuxConnect).
Csu cy jomupanu yHyTap Teputopuje JlykcemOypra, y rpamoBuMa
BeremOypry u buceny. OBa nH(pacTpykTypa, yKIby4dyjyhu U ONTHUKY
MPEKY, HHj€ CaMO BUTAJIHH TEXHOJIOIIKK pecypc, Beh Kiby4HU eeMeHT
JPKaBHOT CYBEpEHHUTETA HaJl AUTHTAIHUM CEpBUCHMA M MOAALMMA.

Ceptuduxaru 1SO 9001, ISO 27001 u ISO 22301 u HDS
(LuxConnect) y cnydajy Luxconnect-a 10Ka3yjy na KOMIIaHHU]a
MpUMEkYje HajBUINE CTAaHAApJC KBAIUTETA YCIyra, yrnpaBlbama
0e30exHoNThy MHpOpPMAaLIKja U KOHTHHYUTETOM I0CIOBamka, YNME
00e30ehyje moy3aanocT, 0e30eMHOCT U OTHOpHOCT cBojux UT
UHPACTPYKTYPHUX PELICHA U yCIyTa.

Tier IV ceprudukaiuja o3HauaBa HajBUILINA HUBO JIOCTYITHOCTH,
pelyHJaHce M OTHOPHOCTH JaTa IeHTapa Ha MpeKujae, HITO je
O]l KJbYYHOT 3Hadaja He caMo 3a TeXHHUKY, Beh U mpaBHy mpaBHY
OJICOBOPHOCT MpeMa KOpUCHUIIMMA U JipxkaBH. [lojennHadan KBap
ompeMe WM MPEKHJ TUCTPUOYTUBHOT MyTa Hehe yTUIaTh Ha paj
cuctema. Fault Tolerant (oTriopas Ha rpeiike) 00jeKar je HCTOBPEMEHO
u obOjekar ca moryhHouhy ucrtoppemenor oap:xabamwa (Concurrently
Maintainable) (UpTime Institute 2025).

[IpaBHa BaXKHOCT OBUX CepTU(UKATA Y TIOCTIOBHOM OKPYKECHY
HHje caMO JieKJIapaTUBHA — OHU YMHE OCHOBY 3a JOKa3HBambhe
yckiaheHOCTH ca 3aKOHMMa y Cily4ajy MHIHUJEHaTa, Kao LITO Cy
nypeme nojaraka, cajoep Hamagu Wi npekunu y pany. LuxConnect
THME JIOKa3yje MOCIIOBHE U3Y3ETHOCTH U CIIOCOOHOCTH KOj€ CY Y OBOM
CEKTOpY MaHJIaTOpHE, aJIi U CTUYe MOTYRHOCT Jia ce MpaBHO OpaHu u
npe/ HAMOHATHUM ¥ Mel)yHapoHUM perylaTopHUM TelrMa Y Be3u
ca CBOjUM yclyrama.

2.3. MeluXina — Cynep-padyHap 3a CyBepeHe MojiaTKe

VY jyny 2021. roqune JIykcemOypr je unayrypucao MeluXina-y,
jeman ox HajMOhHHjUX cyllep-padyHapa y EBpomu, ca pauyHapCcKOM
cHaroMm ox 18 meradmornica (18 MuimoHa MuIHjapau onepamnuja y
CeKyHIM) 1 KananuteToM of 20 meradajTa CKIAIUIIHOT MIPOCTOpAa.
[TogpskaBa cuMynanuje, MoeIOBambe, aHAIN3Y M0JIaTaKa U BEIITauKy
unTenurennujy npeko GPU akieneparopa; paHrupas je riodaiHo Ha
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136. mecty no nepdopmancama Ha aucta Top500 (Top500 2025) u
cmarpa ce ,,HajzeneHujuM y EBporickoj yauju. MeluXina je cmemrena
y nara nentpuma y JlykcemOypry kojuma ymnpaeiba LuxConnect,
mTo oMoryhasa cyBepeHHTET HaJ MoJlalliMa U ycariameHocT ca
JYKCEeMOYPIITKUM U €BPOTICKHIM TIPOITHCcHMa 0 0e30eTHOCTH To1aTaKa.
(Danescu 2020, 8)

Wberosa ¢ynknuja HUje caMo TeXHUYKa, jep OH oMoryhasa
0e3benHy oOpany mojparaka y JOMEHHMMa 3/paBCcTBa, GUHAHCH]a,
caoOpahaja u ap>kaBHUX MHCTHTYIMja 0e3 OcCjamama Ha CTpaHe
cloud cepBuce, y3 pa3Boj aaropuTaMa BEIITAYKE WHTCIUTCHIIH]E IO
HAaMOHATHAM Haa30poM. OBaj CHCTEM MpeBa3niIa3i OKBUPE TEXHIHYKOT
WHCTPYMEHTA, jep ce HhUME JONPUHOCH OCTBApUBAKY 3HAYAjHUX
JOPYLWITBEHUX BPEIHOCTH, AP)KABHUX MHTEpECA U LUIHEBA.

MeluXina-om ynpasiba komnanuja LuxProvide, mon Hag30poM
MuHucrapcTBa npuBpejae u MuHUcTapcTBa JpKaBHE yHpase.
OcuuBau kommanuje je LuxConnect, mTo MOTBphyje ma je u oBaj
Cymep-padyHap IHPEKTHO MOJ KOHTpoJIoM npkaBe JlykcemOypr.
OBakaB NPUCTYT je MPABHO U CTPATEHIKH y KOHTEKCTY JUTHTAITHOT
CYBEpPEHHTETa HajONTUMAaJIHUje pellieH-e jep ApKaBa 3aapkKaBa MyHY
KOHTpOIy, 0e30eqHoCcT 1 Kopuitheme Hal HajMONHUjOM TUTHTAITHOM
HHPPACTPYKTYpOM, y3 MOTYhHOCT Ja WmeroBuM Kopumhemem
MOJICTaKHE HHOBAIH]j€, 00pa30Bamke U EKOHOMH]Y, 0€3 CI0KEHUX jaBHO-
MPUBAaTHUX OJHOCA WM KOMEPIHjaTHUX PH3HKA.

2.4. JINCKOHEKTOBAaHU CYBEPEHH KJIayJ]

Wuunujarusa nox HazuBoM “Disconnected Sovereign Cloud”,
ca MUJbeM Ja ce o0e30enu cyBepeHa NUTHUTAITHA HHOPACTPYKTypa
TTOTITYHO HE3aBUCHA O] jaBHOT HHTEpHETA U cTpaHuX cloud mposajaepa,
CTpaTellKK je OTSJIOTBOPEHA Kpo3 OcHUBame komnanuje Clarence.
OBa kommanuja je pesynrar napraepctsa usmely LuxConnecta-a
U TIpuBaTHE Kommanwuje Proximus Luxembourg, Boneher npyxaona
yciyra tenedonuje, Matepuera, renesusuje u MKT-a y JlykcemOypry.
[Hokpenyt 2023. ronune, Clarence je HacTao Kao OATOBOP Ha pacTyhy
TpaXkihy 3a UCTUHCKHM CYBEPEHUTETOM HaJ IMOJaliMa, ITO je
MOJACTAKHYTO CII0)KCHUM T'COTOJUTHUYKUM OKPYKECHEM, MOPACTOM
peTHhHU cajoep HanaguMma U cajoep Tepopu3MoM, Kao u cBe Behum
norpebama moBe3aHuM ca BemradkoM uHTenureHnujom (LuxConnect
& LuxProvide 2024, 14). Bnacuuuka crpykrypa y kojoj LuxConnect
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nma 60% BIIaCHUIITBA, N3HOBA T'APAHTYjE YIIPABIbakhe U CYIICPBU3H]Y
on ctpaHe npkaBe. Proximus je, kao npyxkanan UKT ycimyra
(hMHAHCH]CKOM CEKTOPY, CXOJHO HAIMOHATHUM MIPABHUM IPOTIHCHMA,
takohe oz Hagzopom CSSF-a! y cBojoj ymosu npyxkaoria UKT ycmyra
(hMHAHCH]CKOM CEKTOpY.

nse ocHUBama KOMTIaHH]€ je a 00e30ea1 HeloBe3aH! CYyBEPEHU
cloud, ocMUTILIBEH TaKo J1a OATOBOPH Ha MOTpede KOMITaHHU]a KOje kKelre
Ja 3a/Ip>Ke KOHTPOJTY HaJl MHTETPUTETOM CBOjHX MO/IaTaKa v MPUCTYIIOM
BHUMa, aJli U Ja, OlepaTUBHO, 00e30e/11 /1a C€ BUXOBO MOCI0BAKE
o0aBJba Ha TepuTopuju JlykcemOypra m MOIJIEKE HCKIBYIHUBO
eBporickuM jypucauknujama (Clarence, 2025a).

Brnana JlykcemOypra je moTmHCHBamEeM MapTHEPCTBA ca
Clarence-oM 0 UMITIEMEHTALU]U CYBEPEHOT cloud-a yanHuia 1oaaTHH
KOpakK U MOTBPAMIA ONpPEJeJbeHOCT J1a HAIIMOHAIHYU NoJaluu Oymy
M30JI0BaHH U Y 0€30e1HO KOHTPOIHCAHOM sandbox? okpyxkemwy. Tume
ce 00e30ehyje myHa mMOBEpJHFUBOCT, MOTITYHA KOHTPOJIA M HECMAhEH
IUTUTATHU cyBepeHuTeT. OBuM he apikaBa WCIYHHUTH crienmupUIHE
3aKOHCKE 3aXTEBE, KAO IITO j¢ 3aKOH O BENITAYKO] HHTSITUTCHITH]H, Al
he mutatdopma ucroBpeMeno outu npuiarohena oyayhum npomnrcuma
kao mto je EBporicku npoctop 3a 3apaBcTBeHe mojarke. (Obertin
2025.)

Konnenit cyBepenor cloud-a je 6azupan Ha Google Distributed
Cloud TexHOJOTHjH, Ca JOKAJIHUM YIIPaBJbalbeM W MOTIHYHUM
KOHTpoNHcaHuM cMemmTajeM nogaraka (Clarence 2025b) To 3naum na
Ce y M30JI0BAaHOM OKPYKEIby OBe IaTopMe Koja je HHCTaNupaHa on-
premise (JIokaaHO Ha (pu3nukoj uHGpacTpykTypu a8a LuxConnect-oBa
Tier4 nara nentpa) kopucte MohHHM CEPBUCH U allaTH OBE TUIaTPopme,
Kao W J1a MOJAIlh 0CTajy MOJ KOHTPOJIOM JApkaBe, 0e3 Kopuirhema
jaBHOT cloud-a.

CSSF je ckpahenuna 3a Commission de Surveillance du Secteur Financier, onHocHO
Komucnja 3a Hag3op ¢unancujckor cexropa JlykcemOypra. To je riaBHO Haa30pHO
Teno 3a Oanke, ¢uHaHCHjcke WHCTHTyHHje W oapeheHe ICT mpoBajmepe koju
npyxajy yciuyre GpHHaHCHjCKOM cekTopy y JlykcemOypry.

Sandbox mnpencTaBiba M30J0BAHO M HAJIIICIAHO OKDPYKCHC YHYTAp JUIUTAIHE
HHPPACTPYKTYpe Yy KOjeM ce TecTHpajy MW TPHMEHY]y AalUIMKaTHBHA pellemka
y3 CTpOro KOHTpoIMcaHy oOpaay mojataka. fberoBa cBpxa je ma ce omoryhu
uHOBalMja Ge3 pusmka 10 6e30e[HOCT W MOBEPJHHBOCT MOJATAKA, TAKO IITO
ce crpedaBa CBakM HeoBiamheH MPUCTYN MM HM3Ja3 IOjaTaka W3BaH OKBUpA
CyBepeHe, IIpaBHo 3amtuheHe HHPPaCTpyKType.
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VY morneny mpaBHOT 3Havaja OBakBa apxXuUTeKTypa oMoryhasa
IyH MPaBHU HAJA30p HaJ NojanuMa 0e3 3aBUCHOCTH U HAJUJIC)KHOCTHU
crpanux jypucnukiuja (anp. CAJl). ¥V norneny GDPR perynaruBe
MPEAHOCT je y CMabelhy H3II0KEHOCTH CIIOPOBa 300 MpeHoca 1mojjaraka
BaH EY y3 moryhHocT 00pane moBep/bUBHX U KIaCH(PUKOBAHUX
nHbopMaIKja y OKBUPY HAI[MOHATHOT MPABHOT OKBHPA.

3. JUTT'NTAJIHA CYBEPEHOCT Y ECTOHUIN - E-ESTONIA
3.1. E-ynpaBa u apxurexrypa X-Road

EcTonuja je MeljyHapoHO Mperno3HaTa Kao MHOHUD JTUTUTATHE
Tpancdopmanuje agpxaBHe ynpase. [louerak pa3Boja cucrema y KojeM
Cy AWTHUTaln30BaHe cBe cepe ymnpase, MO3HATOT Kao e-Estonia,
JaThpa Ha moverak 2 1. Beka, KaJia je IOKPEeHyTa eICKTPOHCKA MOPeCcKa
ympaBa, na 6u ce kpo3 dasze, mamehy ocranux cepsuca 2001. ronune
HMILIEMEHTHPao KbyuHu X-Road (X-tee?), a 3aTUM €JIEKTPOHCKO
racame, eCKTPOHCKHU 37PaBCTBECHH CHCTEM, JUTUTATHU Karactap,
KSI Blockchain, e-Residency, nara ambacana, TUTHTAIHA HOTap, 1a
CBE JI0 eNIEKTPOHCKOT pa3zBona opaka. (Espinosa & Pino 2024)

YMecTo pa3Boja jeIMHCTBEHOT, CBEOOYXBATHOT [ICHTPAJIN30BaHOT
cuctema, EcToHHja ce ompenenuiaa Ja Kpewpa OTBOPEH H
JNEIEHTPAM30BaH CUCTEM KOJH TOBE3yje pa3lIMvyuTe yCiyre u
0aze momartaka (Buduroi 2025, 107). OcHOBY OBakBOT JUTHUTAIHOT
OKpYy’XeHha YMHU CepBUCHA Maructpaia X-fee (X-Road), koja je
LICHTPAIHO yIpaBJbaH, JUCTPUOYUPAH UHTETPALIMOHH CJI0j u3Mely
nHOpMaIMOHUX CcUCcTeMa Koju o0e30elyje craHaapau30BaH U
Oc30eman HaYMH 3a TIpyKame n kopumheme ycryra (NIIS 2018). To
3HAYH J1a Cy TIOJANM YBEK KOJ BIACHHWKA M Ja pa3MeHa Mojaraka hie
y peanHoM BpemeHy. Kopucuunu X-fee mnardopme Mory OUTH jaBHE
WHCTHUTYIMjE WK MPUBaTHA mpeay3eha.

Beoma gecrto ce y nurepatypu Mory npoHahu TBpAme na je
X-tee 3acHOBaH Ha blockchain texnonoruju. Mehyrum, cucrem KSI
Blockchain moxe ce mocmarparu kao 3aceban (Guardtime n.d.), anm

X-tee je cUCTEMCKH CJI0j KOjH JelTyje Kao NMPaBHO-TEXHUUKH HHTepdejc 3a pa3MeHy
nofaraka n3mel)y mHCTUTYHHja, KOju ce Kopuct y Ecrornju. o 2018. ronune, Ha
eHIJIecKoM ce 3Bao X-Road. Melyytum, ox 2018. roaune, Ha3uB X-Road xopuctu ce
caMo 3a TEXHOJIOTH]y KOjy 3ajefHHYKH pa3Bujajy Ecronnja, ®uncka n Mcnang xpo3
MTU Nordic Institute for Interoperability Solutions.. Buj.: https://www.ria.ee/en/
state-information-system/data-exchange-platforms/data-exchange-layer-x-tee
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noapxkasajyhu ciioj y okBupy X-fee UHPPaCTPyKType, Uuhja je OCHOBHA
¢byHKIMja ouyBamke MHTETPUTETA MOAATaKa y jaBHUM PErUCcTpUMa
(Semenzin et al. 2022., 392) Haume, nocie cajoep nanaga 2007.
ToJuHe, OH je mocTao ocHoBa 171S-a (Time-Stamping Service - CepBuc
3a BPEMEHCKO 00eJiekaBame), KaKo OM ce yONakKuIIe MPEeTmke O
HWHTEpHE MaHUITyJAIH]je ToaliMa y eCTOHCKUM €BUICHIINjaMa HAaKOH
cajoep nanaga 2007. roguHe. KS/ y oBoM ciydajy QpyHKIHOHUIIIE
kao caoOpahajHu pagap koju oamax u 0e3 rpeuike UACHTUPUKYje U
3aMmcyje Ko, Kako M KaJia je MOKYIIao Jia U3MEHH JUTUTaIHE MOoIaTKe,
YUMe ce rapaHTyje MHTETPUTET ojjaTaka U JIp)KaBHUX CHCTEMa O]
kopymniyje u 310ynorpede. (Espinosa & Pino 2024., 6)

3.2. [IpaBHU OKBUP U TEXHUYKA MOJPIIKA

Ecrtonuja je pa3Buia ajiekBaTaH MpPaBHU OKBUP 3a YIIPaBJbambe
IUTUTATHUM HICHTHUTETHMA, 3AMTHTY Tomaraka u 0e30emHy
WHTEpOIepadmIHOCT. 3aKOH 0 jaBHUM UH(popManujama (Avaliku teabe
seadus), 3aK0H 0 3aIITUTH JHUYHUX ToxaTtaka (Isikuandmete kaitse
seadus), 3akoH o cajoep Oe30enHocTu (Kiiberturvalisuse seadus),
3aK0H O EJEKTPOHCKO] UACHTU(PUKAIIU]U U yCIyraMma MoBepema 3a
CJIGKTPOHCKE TpaHcakiuje (E-identimise ja e-tehingute usaldusteenuste
seadus), Ypenba o ciojy 3a pasMeHy momaTaka WHGOPMAITHOHUX
cucrema (Infosiisteemide andmevahetuskiht) aune paBHy OCHOBY Ha
K0j0j (QYHKIIMOHUIIY TUTHTAIIHE YCiIyre, y3 myHy GDPR ycarnamieHocCT.

Mebhytum, Ecronnja kopuctu u Mmehynaponue cloud naptuepe,
kao mto je Microsoft (Microsoft 2021), 3a XxocTUHT ofpelheHux
cepBuca u backup cucrema. Takohe, EcroHuja je umiiemeHTupaia
KoHIIeNT nata ambacane (data embassy) (e-Estonia 2024a) — cepBepu
Koju ce ¢puzmuku Hajaze y JlykceMOypry, ajiu Cy 1moJ €CTOHCKUM
JUTIIOMaTCKUM TPETMAHOM, IITO je MpaBHA HOBUHA Y Mel)yHApOIHOM
MpaBy O CYBEPEHOCTH JTUTHTAIHUX pecypca.

WMaxo ecTOHCKH cHCTEM NpYy’Ka BUCOK HUBO (PyHKIMOHAJHE
JUTUTATHE CYBEPEHOCTH, OH OTBapa MuTarmba (PU3MUIKE U jyPUCTUKIIN]CKE
KOHTpoJe. YKoiauko ce cloud mpoBajaep Hanasu y Tpehoj apxasu
(unm je xommnanwuja peructpoBana y CAJl-y), oTBapa ce pu3uK jaa
CTpaHe BJIACTH MOTY 3aXTEBATH MPUCTYI MOJAlMMa CXOJHO CBOjOj
JYPUCAMKIHN]H - yIpKoc eBporickoj Ommtoj ypendu GDPR v 3akoHMMa
Ecronuje. Mako cloud nonocu HecymmuBe OeHeUTE KOjU ce Orvieiajy
y BUCOKO] (hJICKCUOMIIHOCTU MOTPEOHUX pecypca, MOOUIHOCTH Y
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kopuithemwy e-yciiyra U cMamelhy KaluTaIHUX U3JaTaka, Kako 3a
jaBHM, TaKO W 3a MPUBATHHU CEKTOP, OTBapa c€ KOMILJIEKCHO MUTAbE
npaBHe HajuiexkHocTH. MMajyhu y Buay aa 3akyn cloud cepBuca
nojipa3yMeBa H3HajMIbUBambE TYHUX pauyHApCKUX pecypca, BpJio 4eCTO
MOXe ONTH HEepeIIeHO MHUTAmke TAe Cy cepBepr (DU3NIKH JOIUPAHH.
Ca cloud computing-om, Mel)yTum, JIOKarija mogaraka Moxxe OUTH
HejacHa, 1a 4ak 1 Hemoryha 3a uaeHTU(UKOBamke, a Takohe je MHOro
JIAKIIe YCIIOCTABUTH TakaB apaH:kmad. (Vaile 2014)

3.3. Data embassy, beuka KOHBEHIMja U EKCTEPUTOPUJATHOCT

[Toceban mpaBHU 3Hauaj KOHIENTA JjaTa ambacaje oriena ce y
TOME IITO j€ KEroB CTaTryc peryinrcan omnarepanHuMm CropazymoMm
n3mely Penybnuke Ectonnje u Benukor BojBoactsa JlykcemOypr
0 XOCTOBamy mojaraka U uHpopmanmonux cucrema (Estonia—
Luxembourg Agreement 2017) nusmelyy Ecronuje u JlykcemOypra, koju
MHOTE eJIeMeHTe Mpey3uma n3 beuke KOHBEHIIHje O AUTIIOMATCKUM
omHocuMa u3 1961. rogune. llpema un. 22. beyke KOHBeHIIH]eE,
MIPOCTOPHj€ AUIIIOMATCKE MUCH]j€ U FbXOBa UIMOBHHA YXKHBa]y CTAaTyC
EKCTEpUTOPHjaTHOCTH, LITO 3HAYH J1a UMAjy CTAaTyC HEMOBPEAUBOCTH
U OpraHuMa JIp)KaBe y KOjOj C€ Haja3e je J03BOJbEH yjia3 caMo y3
npucTaHax iieda MUucuje.

ITo3uBajyhu ce Ha myx KonBeHmuje, anmu y3 KOHCTaTalujy aa
WCTa HHje JOBOJbHA JIa MIOCTaBHM MPABHU OKBHP 32 XOCTHHT MOJaTaka
1 MHPOPMALMOHUX cHCTeMa, OMilo je HeonxoaHO aa EcToHuja u
JlykcemOypr ckione Ounatepannu criopazyMm 2016. ronune. Criopazym
je 00e30e11o MpaBHU OKBUP U MPEBA3UIIA0 HEU3BECHOCTH y BE3M Ca
npuMeHoM beduke KOHBEHIIMje Ha XOCTOBaWkE €CTOHCKUX IOJlaTaKa u
WHPOPMAITMOHNX CHUCTEMa, a Y CKIIaJy ca OCHOBHUM MPUHIHITUMA
Meh)yHapoHOT mpaBa 1Mo KOjuMa je OCTBapHBamke HAJJICKHOCTH Ha
TEPUTOPHjH JIpYyre AP’KaBe J03BOJHEHO CaMO y3 HEHY CarlacHOCT.
(Kask et al. 2019)

OBaj MoJies1 THOBATUBHO U T10 MIPBH YT y Mel)yHapoHOM mpaBy
MIPOIIUPYje TMOjaM €KCTEPUTOPHjATHOCTH U3 GU3UIKOT y TUTUTATHU
JIOMeH, unMe ,,data embassy* mocraje mpaBHO 3amTHheH HHCTPYMEHT
O4yBama APKABHOT cyBepeHuTeTa. [[pakTiuaHo, 0BO 3HAUM J1a HUjelaH
CTPaHM WJIM JIOKAJIHU OpraH, ykbyuyjyhu Binactu JlykcemOypra, He
MOJKe IPUCTYIHUTH Mojanuma 0e3 nuzpuunte carnacHoctu Ectonuje —
KCTO Kao MITO y CKJIaay ca KOHBEHIIMjOM IUIIIIOMATCKa MOMITUIbKA HIIH
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apXuBa He MOTy OUTH OTBOpeHe Oe3 nmpuctanka ambacanopa. To 3Haun
na je mpoctop Ecronuje ca onpemoM y nara nueHrpy Luxconnect-a
HEMOBPEJUB U CTOTa U3Yy3eT OJ] IMpeTpeca, 3arieHe, MIPUBPEMEHOT
oy3uMama Wi U3BPUICHA, IITO MPEACTaB/ba JUTUTAITHU CKBUBAJICHT
eKCTEPUTOPHjATHOCTH AUILUIOMATCKUX MpocTopHja. M3y3emu, kao
IITO Cy CIy4YajeBU MOXKapa WK JPYTHX BAHPEIHUX OKOJHOCTH KOje
3aXTEeBajy XUTHE MEPE 3allTUTE U KOje MOTY MPECTaBIbaTH OMaCHOCT
1o 6e30€HOCT, TOAPA3yMEBa]y CarIaCHOCT 3a IMIPUCTYI IPOCTOPY, IITO
U Je(UHUIIE CIIOPa3yM.

Tpeba HamomeHyTH na je u Mouako (2018. rogune) ca
JlykcemMOyproM 3akJpydno OWIIaTepaIHA YTrOBOD, IITO j& 3HAYMIIO
OTBapame JApyre TMrutainne amdacase y ceery. 3a Knexxesuny MoHako
CTpaTelIK! je OWIIO BaXKHO Jla 3allITUTU TOJIaTKe O] pu3uKa cajoep-
Hamaja ¥ NPUPOAHUX KaTacTpoda — rapanumje koje je nemoryhe
00e30eIuTH y ApKaBH Koja 3ay3uMa IMOBPIIMHY OJf CaMo J[Ba KBaJIpaTHa
kmiomeTpa. (Government of Luxembourg 2024)

VY onnHocy Ha beuky KOHBEHIIH]Y, OBAaKBH CITOPA3yMH MOCTABIbAjy
MOTIYHY HOBUHY y Mel)yHapoIHOM MpaBy, MpU YeMy jeiHa JpiKaBa
rapaHTyje J1a U JUTUTATHU PECYPCH Y)KUBAJy AUIIOMATCKY 3aIITUTY
U €KCTEPUTOPHUjATHOCT, YUME CE jaua JIUTUTATHU CYBEPEHUTET JPIKaBe
y niobanHoM KoHTekcTy. Kako je u cama KonBeniuja qonera 1961.
roavHe, Kaja HUje HU OWJI0 Ha3HaKa 3a MOTYNHOCTH ,,TUTHUTAITHE
IHUTIIIOMAaTHje , TeCTHpPame OBOT MoOJeja MOXe OWTH 3HA4YajHO 3a
npuiarohaBame camor JOKYMEHTa UM yCTAHOBJbABAHkE¢ HOBOT aKTa
KOju OM perynucao OBE OJHOCE y MOAEPHOM 1100y, MOCEOHO y epu
cajoep Oe30eHOCTH.

4. YIIOPEAHA AHAJIU3A: IVKCEMBYPI' - ECTOHUJA

Y obnacTu AUTUTAITHE CYBEPEHOCTH U IpyKaBHE HH(PACTPYKTYPE,
JlyxkcemOypr u EcTonmja mpeacTaBibajy ABa paszanudra Mozeda.
JlykcemOypr, Kpo3 ApkaBHy Kommnauujy LuxConnect, ocnama ce
Ha LIEHTpaJM30BaHe Jara HeHTpe Hajeuiuux Tier IV cranmapna, y
MOTIYHOM JIPYKaBHOM BJIACHUIITBY H I10J] JUPEKTHOM KOHTPOJIOM
HarmoHamHUX opra"a. OBaj mpuctynm oMoryhara JlykcemMOypry ma
OCTBapy HHPPACTPYKTYPHY CYBEPEHOCT KpO3 PU3NUKY U PETYIATOPHY
KOHTPOJY HaJ ojanuma. 3aBUCHOCT o Tpehux cTpaHa je MUHUMaJHa
jepje nHdpacTpyKTypa HAlMOHAIIHA, aJIH, UITaK, Ha TPUMEpPY KOMIIaHuje
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Clarence, unak ce 3amaxka CTpaTelIKO MapTHEPCTBO ca poMahum
MPUBATHUM CEKTOPOM - MCTHHA TIOA BEhMHCKOM KOHTPOJIOM ApIKaBe.

Ectonwuja, ¢ apyre cTpaHe, Mako jeaHa OJ] JTUTCHTAJHO
Hajpa3BHjeHUjUX Ap’KaBa, HEMa HAIMOHAHE JlaTa IIEHTPE M 3aCHUBA
CBOjy e-yIpaBy Ha IUCTPUOYUPAHUM MH(POPMAITMOHUM CUCTEMUMA U
(YHKIIMOHATTHOM MOJENy JUTHUTATHE CYBEPEHOCTH, TC j& TEHKHUIITE
Ha CEPBHMCHOj MarucTpaju 3a pa3MeHy Iojaraka U MOBE3aHOCTH
HWHCTUTYLHja KOje 4yBajy cBoje mojpatke. Melhytum, auctpudypane
0aze momaraka nojpasymenajy Behy aucnepsujy y npuMmeHu mepa
3alITUTE KOJ WHCTUTYLHja KOje BhHUMa yIpaBibajy, IITO j€ Malio
KOMIUICKCHH]jE Y CMHCIY TEXHHUYKHX Mepa 32 O4yBambe MHTETPUTETA.
Y ToMm cmucny, EcToHuja je mpeno3Hana 3Ha4yaj [EHTPATU30BaAHOT
yIpaBJbamba MojanuMa 1 npejysena je Kopake Ka yCIoCTaBJbamby
npxasHor Cloud-a (e-Estonia 20246) xoju he nomohu y unrerpauuju
noctojehe nzonopane UT uHppacTpyKType €CTOHCKOT jJABHOT CEKTOpa
y 3ajeTHUYKH CKyT pecypca. CXOIHO IITaHUPAHOM IIPOjEKTY, ECTOHCKE
jaBHe mHcTUTynHje he, moctymuo npehu ca moctojehux Hacnehennx
cucTeMa Ha HOBO peiewe y Bimamunom Cloud-y, xoje je pa3BHjeHO y
ckiany ¢ HanuoHaiaHUM ctaHaapaoM UT curypuoctu (ISKE) u (RIA
2025), xako 0u ce ocurypasa yckial)eHoCT ca 3aXTeBUMa CUTYPHOCTH
1 KBaJUTEeTA.

To ykazyje na JlykcemOypr nHCHCTHpPA HA (PU3UIKO] KOHTPOIH U
HHPPACTPYKTYPHOM U JIOTHIKOM MOJICITY JUTUTAITHE CYBEPEHOCTH KOja
MOXe J1a QyHKIMOHHMIIE U H30J0BaHo on MHTepHeTa, nok EcToHuja
MPEAHOCT J1aje PyHKIIMOHATHO] U CEPBUCHO] CyBEPEHOCTH, OClamajyhn
ce Ha kpunrtorpadcky 3amtuty, UHTEpHET 1 HHTEpONEpaOMITHOCT
JUTUTATHUX yciayra. MelhyTtum, TakaB mpucTyn mojpasymeBa U
JETMMHUYHY 3aBUCHOCT OJ] TpelinX cTpaHa v MOTEHIINjATHO TIUMHTHPAHY
KOHTPOJY Ha/l GU3HIKOM HHPPACTPYKTYPOM Ha KOjOj Ce Halla3e MOJIallH,
IITO OTBapa MpaBHE JAWIEME O JYPUCIUKIIH]H U OJATOBOPHOCTH, Al
KOpaly Ka yCrocTaBJbamby Ip>KaBHOT c/oud-a ToBOpe 0 Mperno3HaBamy
THUX HEJOCTaTaKa.

5. 3AKJbYUHA PASMATPAA

JluruTanHa CyBepeHOCT Ae()UHUTHBHO C€ UCTHYE KAO jelaH O/
KJbYYHUX CTyOOBa M NMPHUHIUIA Y OOJMKOBaY CTpaTeruja Jp:KaBHE
CyBepeHOCTH U 0e30emHOCTH. JMUTUTaIHM TPOCTOP Ca CBOjOM
HH(DPACTPYKTYPOM JIOHOCH HOBE I'PAaHMIIC JAP)KABHE CYBEPEHOCTH,

118



APXUB, 3/2025 - 3opan Bopoesuh — [Ipasnu u ungpacmpykmypuu memesii...
(cmp 105-125)

r7le TOKOBHM, IPUCTYI W KOHTpOJIA MOJAIMMa MOCTajy MpPeayciaoB
CYBEPEHOCTH W MHTErpUTETa y TMOOAJIHUM TOKOBHMA. Y TaKBOM
KOHTEKCTY, TEXHUYKO U PETYJIaTOPHO MHUTAKkE, HECYMIbUBO yTHYE
Ha CYIITHHCKO 00e30ehuBame ouyBama WICHTHTETA, CI000/e alu U
onopamMOeHe MOhH Yy TUTUTAITHOM APYIITBY.

AmHanuza nykcemOypikor mojena JlykcemOypra LuxConnect-a
3ajeHO ca OCTaJWM MHCTHUTYLHOHAJIHUM OOJHMLIHMMA, TOBOIU 10
3aKJbyyKa J1a je pu3nuka nHPpacTpyKTypa y Ap>KaBHOM BIACHHILTBY,
y CUHEpPrHju ca MPaBHUM, HHCTUTYIIUMOHAIHUM U 0e30€IHOCHUM
CTaHAapANMa, jelTaH O] HajCTAOWIHHUjUX MPHUCTYIIA KOjJU OCUTypaBa
HAILMOHAJIHY KOHTPOJIy HaJ IOAALKMMa ¥ BUTAJIHUM MH()OPMaMOHUM
cHUCTEeMHUMa.

C npyre cTpaHe, €CTOHCKHM MOJEJ MOKa3yje MMIpPECcCUuBaH
HUBO JHTHTajlHe (YHKUMOHAJIHOCTH, ajld j€ 3aCHOBaH Ha
CEPBUCHO-TUCTPUOYHPAHO] apXUTEKTYPH, KOja KOPECIIOHANPA KPO3
Mel)yHapoHa MapTHEPCTBA U JISTMMUYHO YKJbYUHNBAHKE KOMEPIUjaTHe
nH(ppacTpyKType y UuTaB Ipojekar. TakaB NpUCTYIl OTBapa IpaBHa
MATamka, KOja ce TUYY jYPUCAUKIIH]E, OATOBOPHOCTH U MOTYhHOCTH
KOHTpOJIE M 3aIUTUTE MPUCTYIA MoJauumMa, HoceOHO Kaxa ce Kao
CEpBHCH KOPHUCTE CEepBHUCHE MIaTGopMme cTpaHuX nobaBibaya, jep,
y OJIHOCY Ha HUX MOTY CE€ MPUMCHHUBATH MPONUCU MaTHYHUX
Jp’KaBa U3 KOJUX MOTHYY, a UMAK je Ped O MOCIOBamy y 0CETIHUBO]
o0JiacT IpHUCTyNamy MOoJalMa U U BUXOBOM cepBUCHpamy. Taksa
OpraHu3alyja JUruTagHe HHPPaCTPYKType MOKE OTBOPUTH U 030MJbHA
MUTamba CyITHHCKE CyBEPEHOCTH HaJ MOJAllMa U CEpBHCUMA.

O0e npkaBe MapTHEPCKU MCKa3yjy BUCOK HUBO HHOBAaTHBHOCTH
y IpaBHUM OKBHpHMa OWIaTepaiHe capalmkbe y AUTHUTaIN3alujH,
yBohemeM U apupMaIiijoM HOBOT KOHIICNTa JUTHTAIIHE JIUTIOMATH]e
7 TPOIINPYjy MOjaM OCTBapWBamka CYBEPEHOCTH W JYPHUCIUKIIH]E
y meljyHaponHoM mpaBy, npememtajyhu ra u3 ¢pusudxor y cajoep
IpOCTOP.

3amTuTa noxataka U MHGOPMAIMOHUX CHCTEMA y YCIOBHUMA
JUTHTAIIHE CYBEPEHOCTH MPEaYyCIOoB je 0e30elHe H JIETUTUMHE
IuTUTaIHEe TpaHchopmanuje n 6e30eqHOCTH ApXxKaBe. 3aTo je
HEOIXO/IHA aHT'KOBAHOCT HAJUICKHMUX aKTepa jaBHE BIACTH, KaKo On
ce HOPMaTUBHUM OKBHPOM TrapaHToBalie Mepe oArosapajyhe 3amrure
MPUIIMKOM MPHUMEHE HOBOT KOHLIENTa OCTBApUBakha CYBEPEHOCTH.
OBaj Mojen OUTHTAJIHE JUIIOMAaTHje MOXJa MOXKE MOCIYXUTH
Kao CMEpHHIIA J1a ApXKaBe MO yrieay Ha WHCTHUTYT ,,JUTHUTaITHE
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ambacaze, moBepe CBOje MOAaTKe y HeyTpajlHHje MPOCTOpEe KOjU Cy
0e3 TepuTOpHjaTHUX MPETEH3U]ja, Kao y clydajy QyHKIHOHUCAkA
¢unancujckor cekropa y llIBajuapckoj. Mnak, gara ueHTpH, y CMUCITY
(bu3KMUKe CTPYKTYpe OCTAjy H3JI0KECHH EKCTEPHUM yTHIIajuMa, OniIo 1a
Cy TO PaTOBH, OJUTHYKE KPHU3€ WM JIpyTe HETIPEIBUINBE OKOIHOCTH,
IITO U3HOBA OTBApa IMUTAabE IPAHUIIa KOHTPOJIE ¥ TPAjHOCTH TUTUTATHE
6e30e1HOCTH.

JlykcemOypiiku Mojies, yTeMeJbeH Y (U3UUYKOM BIIACHUILITBY
HaJl KJby4HOM HHppacTpykrypoM kKpo3 LuxConnect u apyre
WHCTUTYIHMOHATHE 00JIMKe, ToKa3yje Jla CyBEepEHUTET Mopa3yMeBa
MOTITYHY KOHTPOJIy HaJl CHCTEMHMa Be3€ U J1aTa HEHTPHMa Koja ce
MITUTH YHYTap HAMOHAJIHOT NMpaBHOT U 0e30eIHOCHOT OKBHpA.
Ca npyre cTtpaHe, €CTOHCKHM NPHUCTYN, 3aCHOBAaH Ha JIOTHYKH
IUCTpUOYHpaHoj HHPPACTPYKTYPH, JUTUTATHO] UACHTUPUKALIH]U
1 CHaXHUM KpUNTOrpadCKUM MpOTOKoInMa, omoryhaBa Op3uny
M CKala0WIIHOCT, alld ¥ yKa3yje Ha MUTamka CTBApHE ayTOHOMHU]jE Y
norneny MehyHaponHHX mapTHepcTaBa M PasIUYUTHX TPABHUX
peskuma. OBa 1Ba HCKYyCTBa IIOKa3yjy Aa ¢y GU3HuKa HHPpacTpyKTypa
U TOAalM KOju ce 4yBajy ca ,,CONCTBEHUM KJbydeM', HajCUTYPHUjU
n36op. Ho, nururannu cyBepeHUTET HEMHUHOBHO YKJbydyje OanmaHc
u3Mel)y nHOBaTUBHOCTH, 0€30€JHOCTH U KOHTPOJIC, K0 U TPajHO
MPEUCTTUTUBAE OJTHOCA N3Mel)y TexHoNomKe epUKaCHOCTH M OUyBamba
Ip>KaBHE CYBEPEHOCTH y TUTHUTAIHO] epH.

[Mocmarpajyhu paznuante npuctyme, Hazupe ce aa he OynyhHOCT
TEXHOJIOTHje ca pacTyNuM CTEeHOM KOMYHHUKAaLHUje U YMPEKEHOCTH
Koja ce Beh panuaHO WHMpPH U Yy IPOCTOPUMA 3eMJbHHE OpOuTe,
HaMETHYTH JUTHTAIHOM MPOCTOPY MPHUXBATalke HOBE, BUILECIOjHE
OJIrOBOPHOCTH M3Mel)y pa3InYuTHX HAIMOHAIHHUX U MelyyHapoIHux
aKTepa.
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Zoran POROVIC

LEGAL AND INFRASTRUCTURAL
FOUNDATIONS OF STATE DIGITAL
SOVEREIGNTY: LUXEMBOURG AND ESTONIA

Resume

This paper explores the legal and institutional dimensions of digital
sovereignty through a case study of Luxembourg and its state-owned
company LuxConnect, which develops a centralized infrastructure-
based model. It contrasts this approach with Estonia’s e-governance
model built on distributed information systems. The study examines
the extent to which Luxembourg enables digital sovereignty through
state control over Tier IV - level national data centers and critical
communication infrastructure, as opposed to Estonia’s model, which
grounds sovereignty in data exchange via the X-Road (X-tee) platform - a
legally and technically regulated layer secured by blockchain and digital
identity, alongside the concept of a data embassy. The paper highlights
the significance of formal agreements (e.g., data embassies) and the
distinctive legislative and institutional framework that define ownership,
control, and governance of state data. Of particular importance is the
bilateral agreement establishing the data embassy concept, which serves
as a legal precedent in international law by instituting a diplomatic and
legal protection regime for digital assets abroad, in the spirit of the
Vienna Convention on Diplomatic Relations. These examples of digital
diplomacy demonstrate how international law and digitalization can
form an innovative synergy in safeguarding national sovereignty in the
digital realm.

Keywords: digital sovereignty, data center, digital diplomacy, data
embassy, digital infrastructure
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OBABEIITABABE V IUITIJIOMATUIN —
N3A30BN Y 21. BEKY

Caorcemax

Pao ce 6asu ananuzom 6yoyhnocmu obasewmasarsa, jedHoz 00
KAYUHUX UHCTRPYMEHAmMA OunioMamuje, y epu geumauxe unmenueenyuje
(4l). Caspemena enobanna pearnocm, Kojy 0OMUKYJY AIe0pummu, yem
bomosu, numarea cajoep b6e3d0ednocmu, COYUjainHu UHICErepUne,
MawuHepuja 1axicHux 6ecmu U CmpamewK yemepena nponazanod,
npemewma OUnIOMamcKo-06agewmajuu pad Ha nNo/wbe SUPMYEIHO2
ceema. Y maxeom okpyoicewy, obageumasare y OUniomamuju, y
€60j pao, cee guuie yKayuyje ousumanue uzgope, Opyuimeene mpeaice,
omeopene baze nooamaxa u Al arame u 6usa cyoueno ca HU30M U3A3064.
Kmwyunu uzazos npeo xojum ce nanase cagpemene OUnIoMame u CmMpyyHa
Jjasnocm jecme Kaxko mpaouyuoHaind, m3se. KabuHemcka ouniomamuja,
MOdICE OCMEAPUMU KOPUCI U3 NPUMEHE CABPEMEHUX UHPOPMAYUOHO-
KOMYHUKAYUOHUX MEXHONL02Uja, Y3 CMAlHy nompedy 3a ouyearbem
N08epPHLUBOCTNU, eMUYHOCIU U NpasHe yckaalienocmu. Pao ucmpasicyje
U HOBe Yloce OUNIoMama, Koje HAcmajy nocpeocmeom Geumavre
uHmenueenyuje, Kao u wuxo8 Ymuyaj Ha ePuUKacHo OUNIOMAMCKO
obasewmasarbe y OuUSUmaiHom 000y.

Kwyune peuu: ouniomamuja, obasewmasarse, cajoep 6ezoeonocm,
MehYHapoOHu 00HOCU, OUSUMAIHA OUNIOMAMUA, GCUMAUKd
uHmenueeHyuja.

1. VBOJI

Bemrauka HHTEIUTEHIIM]a 32 HEKOJIMKO MUHYTa MOYXE JIa H3BPIIH
aHaJIM3y TeOCTPATEeHIKUX JKapHINTa, PeTpary Meauja U APyIITBEHHX
Mpexa, Manupa KJbydHe TeMe M oOaBemTajHe M3BOpE 3a Jalby

*

AyTOpKa je CTy[CHTKHIba JOKTOPCKHX akaJeMckux cryauja Ha IIpaBHOM
(axynrery YHuBep3urera y beorpany. EnextpoHcka anmpeca ayTtopke: jelenaplv@
gmail.com.
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oOpany. Hekana cy HoTe uiu Jemnelnie myToBajie JaHUMa, a JaHac je
nmotrpedaH jena ,,KiauKk™. JlumniaomaTtuja, TpaaUIIMOHAIHO 3aCHOBaHa
Ha TPUHIHMIIIMA OBEPJEMBOCTH U 3aIITHTE KaHalla KOMyHHKaIHje,
y 21. Beky cycpehe ce ca CIIO)KeHHM M3a30BHUMa: JMHAMHYAH Pa3Boj
TEXHUKE W TEXHOJIOTH]jE, NUTUTATN3AIN]ja, aITOPUTAMCKO OOJTMKOBAMHE
jaBHOT MHIbEHa, M3a30BU 32 HAIIMOHAIHY 0e30eTHOCT Kpo3 XUOpHIHE
u cajOep Hamaje, KpeAnOUITHOCT mojaraka u Op3uHa nHpopmaiwyja.
3a KBaIUTET OBOT MCTPaXKHBamba 00aBEIITAjHOT paja y AUILUIOMATHjH,
BAXKHO je cariiejiaBamhe yJjore mMeauja, cajoep Hamaja, u3paxeHe
MyJITHTIONApHOCTH U MehyHapomnHe mpakce. [{usb pana je ma cariena
KaKo Cy ce IMIUIOMATCKe aKTHBHOCTH, ca (JOKYCOM Ha 00aBeIITaBambe,
MPHUJIATOMIIe HOBOj ITI00AIHOj CTBapHOCTH. VICTpaKuBayku paj ce
0a3upa Ha EKCIIEPUMEHTAIHOM M MYITHIUCIUILIIMHAPHOM IPUCTYITY
JOCTYITHUM JUIUIOMaTCKUM TUTHTATHUM H3BOPHMA, JTUTEPATypH U
LITaMIM, Ka0 U aHaJIu3M TpaHchopMalyje KIaCUYHOT AMIIIOMATCKOT
obaBemTaBama y epu JUTHTATHE U TeXHO-auruiomaTuje. Ilpexo 67,9
OJICTO CBETCKE MOMYJIAIHje KOPUCTH HHTEPHET M 0BA YHEHEHHIIA TUPEKTHO
yTHUYe Ha TeONONUTHYKY clieHy (Statista 2025). lururanuzamnuja u
excriansuja Open-Source Intelligence-a (Ritu 2023) umminunupa na
npornec obaBemITaBama y AMIIIOMATHjU MI0CTaje He3a00MIa3Ho Be3aH
3a jaBHO JIOCTYIHE JUTUTAIHE KaHalle, KOj! MpeICcTaBibajy 3HadajaH
M3BOP 32 MPUKYIUbAkhe U aHAINM3Y To/aTaKa, ad ¥ HajBehn pu3uK o1
nesuHpopManuja u deep fake' 3a HOHOIIEHE CIOJFHOTOIUTHIKIX
omtyka. [IpBu neo moceeheH je MCTOPHjCKOM pa3BOjy IUIIIIOMATCKOT
o0aBemTaBama. Y APYroMm JAeiy, pa3Marpa ce KOHLENT AWUILUIOMATCKOT
o0aBelITaBama U yJlora HOBUX TEXHOJIOTHja U3 yIIa yckial)eHocTH ca
Beukom kouBeHuujoMm. Tpehu neo pokycupa ce Ha pacryhe uszaszose
KOje caBpeMeHO 00aBelITaBamke MocTaBiba npe Mel)yHapoiHo mpaBo u
THUTUIOMATH]Y, Y3 carie/laBarbe KOHKPETHUX MPUMepa U3 TUIIIOMATCKe
npakce. Ha kpajy, mpe3eHToBaHa je cTyauja ciydaja Al nummiomara
U cMepHUIle 3a yHanpeheme 0e30eqHe, aruiHe U eTUYKU OATOBOPHE
JUTHTAITHE AUTUIOMATCKe KOMYHHUKAIIUj€ U3 TIEPCIIEKTUBE 00aBEITaBAbA.

Kpenpawe Bumgeo u (GOTO Marepujajia IOCPEICTBOM  ajlaTa  BEILITAuKe
HHTEJMTeHIMje, KOjH Jielyje BeoMa ayTeHTHUYHO, 3JI0yIoTpeOsbaBa HEUHjH JIUK,
IJ1ac, MACHTUTET WM JIKHO MPECTaB/ba HEKO JICIIaBakbe 0/ BAKHOCTH 3a jJaBHOCT
(UN 2024).
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2. OBABEIITABABE V TUIVIOMATUIN — O AHTUYKE
I'PUKE 10O AUTUTAJIHE PEBOJIVLIMIE

On mepuoma AHTHKE, TIe Cy oOaBemTajHU KaHAIH OWIH
OTpaHHYCHU Ha KypHUpa, IO TUTHTAIIHE epe, Kaja ce 00aBelITaBame
3aCHUBAa Ha KOMIUICKCHUM HH()OPMAIMOHO-KOMYHHKAIIHOHUM
CHCTEeMHUMa, OBaj IPOIEC je HAIpeaoBao ca pa3BojeM IPYIITBa,
TEXHOJIOTHje W TeopHja o MelyHapoaHUM omHOCHMa. YCTaHOBA
JIMIIJIOMATCKOT Mpe/ICTaB/bamba JIajeKo je cTtapuja oj mehyHapogHor
IIpaBa u jaBJba C€ joIl y 700a NCTOYHUX JIECIIOTH]ja, OMyT BaBuiiona u
Erunra, u y TOM je CMUCITY HEpa3BOjHH JIe0 UCTOpHje Mel)yHapoTHuX
oxHoca no panammwer gana (Kpeha 2020, 277). Uctopujcku Tparosu
y BHJy aMapHCKHX IUcaMa CBelode Kako cy ¢apaonu mehy codom
KOMYHHULIMPaJIH, Kako Cy c€ BEJHKa I1apcTBa OOpHIIa 3a MpeBIacT U
KaKo je paHa AuIioMaruja pyHKUuoHucana. Ha jenHoj on uckonuHa
nponalen je u Harmwmc: ,,bupo 3a npenucky dapaona“ (Lull 2021).
Ped je o ucTopujckoM 3amucy o 3HaUajy MPEMUCKe Koja craaa y TOMEH
00aBeNITajHOT pajia y JUILIOMaTHju. Y PHMCKOM apcTBY, IUTIOMATH]a
je pa3Buiia (hopMasIHHje CTPYKTYpE, aJli KOHIENT 00aBelITaBamba 0CTao je
ksbyuaH (Berridge 2004). TokoM cpenmer Beka, Ha Ty EBporie jaBibajy ce
IIPBY MHCTUTYIIUOHAIHU OOJIMIIM TUILIOMAaTHje. Y UTAJIMjaHCKOM Tpajy-
IprkaBW BeHenwju HacTasa je mpBa cTajHa IUIUIOMAaTCKa MICH]a, Koja je
nMala 3ajiaTak Jia CHCTEMATCKHU U HeTPECTaHO MPUKYIITha 00aBeITajHe
nojarke. 3aHUMJBHBO je Aa ce y Benenuju, cpeauaom 16. Beka jaBiba
2azema — NPBU PyKOM NHCaHU OWIITEH, KOje Cy MPOo(eCHOHAIHI THCAPH
YMHOXaBaJIM M CIIAJIM IUIeMUlinMa y BHUX0BE pesujeHuuje.” V mruMa
ce HaJla3e KpaTke BeCTH O joraljajuma Ha JBOpY U y rpajny, ajiu 0e3
WMKaKBUX KOMEHTapa 1 jkeJbe J1a yTudy Ha npumaona (Togoposuh 2020,
45). Mucnuoru orryT MakujaBenuja, Koju je OMo 1 IUIIoMaTa, H3HEH
Cy CTaB JIa je MPUKYIUbakhe H MAHUIYIUCAkE HH(POpMAIIHjaMa He CaMO
orpap/iaHo, Beh 1 HeoxoHO y 0opOu 3a 010paHy U OUyBamkhe IpiKaBe.
W xunecku muciunarn Cys Ly (Sun Tzu) numie y cBom aeny ,,Ymehe
paroBama’” 1a ce cBa paTHa BelITHHA TeMesbu Ha oomanu (Tzu 2021, 19).
KonmenT obaBemraBama y TUIIOMATH]A HAPOIUTO N00Mja HA 3HAYA]Y
y nepuoxny TokoM I[IpBor u Ipyror cBerckor para. O0aBemTajHu paj
JUTIIOMATCKUX MUCHja Y PATHUM TOJMHAMA JIOJJATHO C€ MPOAyOJbyje

2 EruMmolnoruja pedd gazzefta o3BadyaBaia je W HernoysaaHe jaBHe Bect (Infelise

2016).
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jep ce 1o MpBH MyT U3jeAHaYaBa ca pajoM 00aBeIITajHUX CIIY>KOU Koje
cy obnukoBaie MehyHapogne onnoce. /lunomare cy umane BaxaH
3ajJaTak ja uHGopMaluje MPUKYIIbajy U3 Pa3JIudUTHX HU3BOpPA O]
JUIJIOMATCKAX ¥ BOJHUX YYECHHKA Y MPEroBopruMa, 00aBelmTajHuM 1
KOHTpaoOaBeIITajHUM MHUCH]jaMa, JIOKAJIHUX JOYIITHUKA WJTH IIITH]jYHA
Ha TEepeHy, I1a CBe JI0, Ha IPUMep, MaTeMaTH4apa U HaydHHKa KOjU CY
MoMarajid y mpecperamy KOMyHHUKalja U BbUXOBOM JACLIN(POBabY.
Uysena je Yepuunosa (Winston Churchill) u3jaBa koja cBeqodu o
3Ha4yajy KOMYHHUKallMje U Op3uHM pearoBama: ,,JIok nax obule cBer,
HCTHHA jOIll 00JIauu MaHTajoHe . Y MocjiepaTHUM rojiHaMa KOHIIETIT
jaBHE IUIUIOMATHje IBETa, a IPUMEp HheHE MHTCH3WBHE NPUMEHE
je HacTynmuo TokoM XiagHor para kajga cy CjenumeHe AMepuyke
JpxaBe 0BO BHJENIE Kao ajaT Ja yTHYy HA €BPOICKO jaBHO MIbCHE.
Tako, JoMuUHaHTaH je OMo MeTon yOoehuBarma jaBHOCTH y BPEAHOCTH
JIEMOKpATH]j€ KOje CY JKEJICIH J1a IIPEJICTaBe Kao JIaJICKO CYIICPHOPHHU]S
oI coBjeTcke antepHatuBe. [Ipumepa paau, I'mac Amepuke 6mo je
EMHTOBaH y 3eMJbaMa BapIimaBckor makTa Kako OM pa30Mo MHTOBE O
3anany (Britannica, n.d.). O6aBemtajau pajx y AUILIOMATHjH HaJTa3u
ce Ha TpoMehH reonoIUTHIKNX, 0€30€THOCHUX U KOMYHUKALU]jCKUX
npaana. Kako je u cam Xenpu Kucunuep (Henry Kissinger) cmarpao
Jla ce ,,IPKaBHULIA YBEK CyouaBajy ¢ MpoOJIeMOM KOjH C€ CacTOju Y
TOME IIITO Y BpeMe KaJla M je TIPOCTOp 3a JIeNIOBamke HajBehH, mocenyjy
HajMame WHpOopMaIrja, a Kaaa MPUKyIe JO0BOJFHO MH(opMammja,
MIPOCTOP 32 OJUTYYHO JesioBamke oOndHo Hectaje” (Kissinger, 257).
JururanaHa peBosyliyja U MojaBa MHTEPHETa KPeupajy HOBU aMOHUjeHT
3a oOaBemTaBame. 3a obnact obaBemITaBamba y IUILIOMATHJH O]l
CYLITHHCKE j€ BaXXHOCTH pa3yMeBame T3B. TEXHOJIOUIKOT MapajoKca
(Bremmer 2025), xoju gorocu 3actpamyjyhy Qy3ujy TeXHOIOIIKE
Mohy 1 Mohu ipkaBe, a Kao IPUMEp c€ HaBOJIM TEXHOJIOIIKA PAlHBOCT
VYkpajune y ¢edbpyapy 2022. roguHe, Kaia ce cycpeia ca HamajaoM Ha
WHTEPHET U KOMyHHUKalmone mpexe (Foreign policy 2025). Benuke
TEXHOJOIIKE (PUpMe MOoCcTale Cy MONHU T€OMOIMTHYKY aKTepH, Bpuiehu
oOJINK CyBepeHHMTETa HaJ AUTUTAIHUM rpoctopoM (Bremmer 2025).
Wudopmanmja je omyBek Onia riaBHa MOHETa AUTUIOMATH] €, O]l TPEHYTKa
Kaza cy apskaBe modenie Meh)ycoOHo ma pa3Memyjy n3aciiaHuke, MPeko
(bopMaTHUX TUIUIOMAaTCKUX MHCH]a, TIa CBE JI0 JaHAIIbE TUTIOMATH]e
3aCHOBAaHE Ha yIoTpeOu HHPOPMaLMOHO-KOMYHHKALIMOHNX TEXHOJIOTH]a,
3axBaJbyjyhn kojuma ce, Ha IpUMeEp, jaBJbajy MO MPBU IIyT BUPTYEIHE,
quruTanHe ambacane 0e3 usuukor npucyctBa nuiiomara (Gordon
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n.d). ITo Tome je moznara Biana bap6anoca koja je 2021. roguHe
OTBOpHJIA CBOjYy MPBY AUTHTanHy amOacany y MeraBep3ymy (META),3
KOTa OIHKCYjy Kao ciezehy eBoiylnjy y ApyIITBEHO] MOBE3aHOCTH U
HacJIeTHUKAa MOOWITHOT MHTEPHETA, 3aCHOBaHY Ha Ook4ejH (blockchain)
texaomoruju (IBM 2025),* mox je 2017. ronune JlaHcKa CTBOpHIIA
pBOT AWTHTAIHOT ambOacagopa (Grammer 2017) y3 Harmacak ga
JOUIUIOMAaTHja OCTaje IUTuTanHa, y3 OIHCKy capaiby ca TEXHOJIOMKAM
komnaHujama nonyt ['yrna (Google), Majkpocodra (Microsoft)
u Enna (Apple). [1oHOBO ce TEXHOJIOMIKK TMraHTH yiuinhy y chepy
JTUTUIOMAaTHje U TOTBphyjy yTUIa] HA HEH AaJbH Pa3Boj. Y YBOAHOM
JIeTy pajia o Ha3uBOM ,,l13a30BM HanmoHaaHe O0e30eqHOCTH JaHac”,
ayTOpHW M3HOCE CTaB Jia TPEHyTHa WH(OpMallMOHA PEBONYIIHja MMa
cneunpuyuHe OUTMKE KOje MMajy YTHLAj Ha HAlIHOHATIHY 0e30eTHOCT 1
CIOJEHOTIOIUTUYKO ojuTyunBame (CreBanosuh u Byphesuh 2019, 12).
,,O0aBelTaBame, Kao jeHa o/l HajAeIuKaTHUjuX (QyHKIIMja TUIIIOMaTHje
y MPaKCcH, Noipa3yMeBa MPUKYIIJbambe 00aBelITeHha CBUM JI03BOJLEHUM
CpeICTBHMA, O YCIOBUMA W Pa3Bojy morahaja y Ap’kaBU KOI KOje ce
aKpennTyje U MOIHOIICHE U3BEINTaja O TOME BIaJd KOja aKpeauTyje;
JIOK je OCHOBHHU HM3BOP KOHTPOBEP3H NHUTAKE OaKie ce 0OaBemTemha
npukymwbajy (Kpeha 2020, 286).

3. OBABEILITABABE V TUIVIOMATUIJN: BEUKA
KOHBEHIINJA KAO TPA/ITUITMOHAJIHU ITPABHU OKBUP
N HOBU HOPMATHUBHMU ITPABIIN ANTUTAJIHE EPE

Ha no3opuunu mehynaponsnor npasa, beuka koHBeHIHja O
JUIUIOMAaTCKUM ofHocuMa u3 1961. roguHe, Ka0 OCHOBHHU aKT y
Martepuju auminomarckor npasa (Kpeha 2020, 278), npencrasipa
Haj3HAYajHHU]U JIOKYMEHT KOjU PETyJIHUIIEC OJHOCE JpiKaBa y MOIJIeay
JIUIIIOMATCKUX (QYHKIIH]a, IMYHUTETA 1 IPUBHJIIETH]a KOje Ce TIPUTIHCY]Y
JTUTUTOMAaTCKAM MUCH]jaMa, y3uMajyhu y 003up 1 ob6aBemTaBame. Tparom
aHanuse HaBeneHe KonBeHmuje y unany 3. kao jegHa o GyHKIH]ja
JUIIOMATCKe MUCH]€, HAaBOJIH CE  ,,00aBeIITaBabe, CBUM JI03BOJLEHUM

MeraBep3yM, omoryhaBa 1OBe3uBame Ca JbyJAMMa Ca KOjUMa HHCTE HA HCTOM
MecTy, CTBapajyhn moTmyHo peanaH ocehaj kao ja cTe Ha UCTOM MECTy U Ja He
rieaaTe Jbyae U MecTa y ,,KyTujama“ exkpana aururainux ypehaja (META 2025).
BriokuejH (QyHKIMOHMILIE KA0 JCLCHTPAIN30BaHO IucTpuOynpana Gasa mojaraka,
ca mojanMMa KOjU ce 4yBajy Ha BUIIE padyHapa, INTO j€ YHHH OTIOPHOM Ha
Heosnaihene u3mene (Susnjara & Smalley 2025).
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CpelncTBUMa, O yCIIOBUMa M pa3Bojy Aorahaja y apkaBH MpHjeMa U
MOJTHOIICH-E U3BEITaja O TOME BJIaJIU JApXkKaBe Koja akpeautyje’. ¥
CTPY4YHO] JIUTEpaTypu u3aBaja ce neduHunuja: ,,OdaBemrapame,
Kao (pyHKIHja AUTIIIOMATCKE MHUCHjE jecTe HheHa TpaaWI[MOHAIIHA
Hamiexxaoct (MunucasibeBuh 2021, 45). Tpeba HarmacuTH aa ce oBa
GyHKIMja pa3BUjana U MPeBa3HIlIa MPOCTO MPEHOUICHE MoaaTaKa u
YUILCHHLIA, a Ja je Ha TO YTULAO Pa3BOj TEXHHKE, a Cy Tako JaHac
MHOTH TIOAALK O JpXKaBH IpHjeMa onuTeno3Haru (6poj craHOBHHUKA,
Opoj BOjHHKA, HAOPYKaIhE, YHYTpaIlllhba OpraHu3alyja Ap:KaBe, yroBOpH
KOJH Cy 3aKJbyUCHU Ca APYTUM Jp’kaBama), JOK TO paHHje HUje OMO
ciyd4aj. JIUTUTaIHU MPOrpec HEMUHOBHO yTHYE Ha TUIUIOMATCKY
aKTUBHOCT, TaKo J1a cama KoHnBeH1Mja, Koja ce cMaTpa ,,CBETHM MTHCMOM
JUIIIOMATCKOT MOCa, 3aXTeBa A0aTHa pa3Marpama 1 npuiarohasama
nmajyhu y BUIly caBpeMeHe TEXHOJIOTHj€ M HOBE KaHajle KOMyHHUKaIHje,
KOje IUIJIOMaTe AaHac KOPUCTE Y CBaKOAHEBHOM pajy. [loceOHo je Baxan
wiaH 27. KOHBEHIH]je KOjUM Ce TapaHTyje HeTTOBPEANBOCT JUIIIOMATCKe
KOPECTIOH/ICHITH] €, OCUTypaBa IMOBEPJFUBOCT W 3aIITUTA WH(OpMaIHmja,
IITO je KJbYYHO 3a o0aBemTaBame y QuIuioMaruju. Jlururanna epa
JOHOCH M3a30B€ KOjH mpemairyjy okBupe came KonBeHuuje, momyT
cajOep Hamada, ne3uH(popManyja 1 jaBHUX 00jaBa Ha APYIITBECHUM
MpekaMa, 3aXTeBajyhin perHTeprnpeTanujy Wik JoImyHy nocTojehunx
HOpMH. Y TIOIJIely IUTUTATHE JUIUIoMaTHje, beuka koHBeHIMja ce
cyodaBa ca OpojHuM orpanmdemuMa. Jomr 2011. ronnae, OpUTAHCKH
ambacaznop y bejpyry Tom @neuep (Tom Fletcher) , Bu3noHapcku
j€ TOBOPHO O AMTUTATHOM LIyHaMHjy KOjH j€ BHIEO Kao MPUIHKY 32
CBe AWIUIOMAaTe, Kao Ja M Ja Cy Ha MPOMEHY CBETa BHUILE yTHIAIH
Mapk 3akepoepr (Mark Zuckerberg) u Ctus [lo6c (Steve Jobs), nero
Ilopu bym (George Bush) u Ocama oun Jlanen (Osama bin Laden)
(Fletcher 2011). Mmajyhu y Buay ma ce BehwHa MOTUTHYKUX JTUACPA,
BIQJAMHUX 3BaHUYHHKA, HOBHHApA, I1a YaK M JUILIOMATa y CBOjOj
KOMYHHKAIMjH Ocjlamba Ha yNnoTpeOy ApYIITBEHUX Mpexka, HAPOUHUTO
HeKaammer TBuTepa, Kako je ¥ HacTao mojam twiplomacys, caganima
npymtBeHa mpexa Wke (X), y BnacuumrBy Enona Macka (Elon
Musk), nocTtaje npuMapHu U3BOp MH(pOpMaIKja U ae3uH(popMalirja
3a jaBHY AWIUIoMatHdjy. JpymTBeHe Mpexe, y IPeTXOIHO TOMEHYTO]

5 TepmuH twiplomacy ce OIHOCH Ha YHOTpeOy HEKaJAllEhe APYIITBEHE MPEKE

TBHUTEp OX CTpaHe Ap)KaBHHUKA, AUIUIOMATa, HOBUHAPA KaKo O ce MPOMOBHCANE H
HIUPHJIE UJieje CIIoJbHE MOJIUTHKE BhrXoBe 3emibe (Sandre 2012).
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JaBHOJ IUIUIOMATHjH, IOCTAjy CBE 3HAYajHUjH ajlaT 32 KOMyHUKALH]y ca
LIMPOKOM jaBHOIINY, TNIacHpamky NOpyKa 1 HH(pOpMaIfja Koje yTHdy Ha
KpeIUOMIIMTET U UMHUT 3eMJbe Y cBeTy. BaxkHa onyHa beuke koHBeHHje
MOke OuTH To3uB ymyhed Tokom MuposHor ¢opyma y [lapuzy 2018.
TOJIMHE 3a U3TPAy MOBEpeHa U 0e30eTHOCTH ¥ cajoep poCTopy.
Tpeba HaroMeHYTH A2 OBaj MO3MB HE MPEICTaBiba (popMaHU NPABHU
WHCTPYMEHT, aJIi HyAH HEONXOAaH HOPMAaTWBHU OKBUD 3a OITOBOPHO
MOHAIIAKE aKTepa y cajoep MpocTopy, ITO je O U3y3eTHE BaKHOCTH 32
3alITUTY JUIUIOMATCKe KOPECIIOHICHIIN]e M KOMYHHKAIH]je, IIpeMa diaHy
27. Konsennwje. Ped je o mpBoj Bennkoj Mel)yHapo1HOj HHUIIH]aTHBH, K0
BU3UJU 32 pPETyJaIujy cajoep mpocTopa Koju YKJbydyje CBE PEICBAaHTHE
aKTepe: Ap>KaBe, BEJIMKE IPUBATHE KOMIIAHU]€ U OPraHU3aLH]je UBUITHOT
apyiTBa. OnpaBaaHOCT OBOT BUl)ema TeMEJbH ce Ha YMIbeHUIH Ja beuka
KOHBEHIIMja HUj€ MOIJa J1a IPEABUIN panuaH Pa3Boj TEXHOIOMIKHX
nocTurnyha, nururanuzaiujy Meanja 1 o0aBelITajHUX U3BOpa Kao U
caBpeMeHe cajoep npeTme. J{01aTHO TOTKPEIybehe 0BE TBPIIHE HAIa3
ce U y TeMeJBHO] CTyauju ,,Jlururanua nmpasmaa” Arapeja CaBuHa, KOjU
JOHOCH HajCaBPEMEHMjU Mperie]l KJbYYHUX 00JIacTh MpaBHOT ypehema
nntepHera y EBporickoj yauju. CaBuH y CB0joOj CTYIHUjH, Y YBOAHOM
neny pa3marpajyhu u3azoBe cajoep mpocropa, HAaBOAM Aa ,,AHTEPHET
MPHUBJIAYM M OCHAXKY]je Jby/e, ajlH je Y UCTH MaX TOIJI0KaH KOHTPOJIN
Y TI0CTaje TOMpHINTE CyKoOJbeHuX mHTepeca” (Savin, 2022, 35). Cae
To beuka KOHBEHIMja HEMa y CBOM M3BOPHOM 3HAauelkhy U TyMauemwy.
Kipyunu npunnunu, koju he y HacTaBKy OWTH HaBeJeHH, yryheHn
ca [lapumxor ¢opyma, Ha MpakTUYaH HAUMH MOMaXy Ap)KaBama Aa
ocTBape QyHKIH]y 00aBelTaBamba, Kako Ce HaBOJIH ,,CBUM JJO3BOJbEHUM
cpeacTBUMa™ (wiaH 31) y AMruTanHoj epu. Ha camom 3Hauajy ro3uBy jiaje
W YMEbEHUIIA JIa CY MY CE TIPUKJbYYHIIe Bojiehie TEXHOIOIKE KOMITaHH]e,
kao mro ¢y Majkpocodt (Microsoft), Kacnepcku (Kaspersky), Cumenc
(Siemens), I'yrn (Google), ®ejcoyk (Facebook) n Xyasej (Huawei),
a 2021. ronune u EBponcka ynuja u Cjenumene Amepuuke J[pxase.
Mely 3emipama Koje moap:kaBajy oBaj nmo3us je U CpOuja u jour 80
3eMasba y OBOM TPEHYTKY.® YiyheHun mo3uB, KOju CBaKM CaBpEMEHHU
JUIUIOMaTa Mopa MakJBHBO JIa carsielia, MoYuBa Ha JIEBET KIbYYHHX
MPUHIMIA: 3aITUTA II0jeAnHana, HHPPACTPYKType, HHTEPHETA, Kao U
n300pHHUX IIpOLieca OJ] HEA03BOJbEHOI MEIIakha CTPAHUX aKTepa IIyTeM
3JI0HAMEpHUX cajoep aKTUBHOCTH (IpuMep capanmwe Bnane Kanane n

¢ Bun: https://pariscall.international/en/supporters (10.10.2025).
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komranuje Majkpocod1’ Kpo3 paj Ha jadamky KOJIEKTHBHOT KalaluTeTa
3a cIipeyaBar-¢ OBAKBUX Hallaja; MHTEJIEKTyallHe CBOJHHE O] Kpahe
snoynorpedom UKT pemiema; Hemmpeme opysKja MOMyT 37I0HAMEPHOT
co(TBEepa U MPAKCH KOje MMajy 3a I[1UJb J1a HaHEeCy IITEeTy JAp)KaBama
WU TIojequHITNMa; 00e30ehmBame 0e30¢THOCTH TUTHTATHHAX TIPOIIeCca;
MOJIPIIKA HAMMOPHMa 3a OJIPXKABAKE cajoep XUTHjeHE, ClpeUaBarmhe
MPUBATHOT XaKOBama M MPOMOIHja Mel)yHapOJHUX HOPMU. 3a TyMaueHwe
U pazyMeBame cajoep mpocTopa y JOMEHY JTUTHUTATHE H TEXHOJIOIIKE
JUILUIOMAaTHje, BaXKHO je& carjieflaTd M3jaBy T'€HEpAIHOT CeKpeTapa
Vjenumenux nanuja Auronuja ['yrepema (Antonio Guterres), u3
jyHa 2024. roguHe, KOjU je HArJIacuo Ja ce mpo0oj y TUTHUTATHUM
TEXHOJIOTHjaMa JIelllaBa MyHhEeBUTOM Op3uHOM, 00yxBarajyhu cBe o1
MH()OPMALIMOHO-KOMYHUKALIMOHUX TEXHOJIOTH]ja, padyHapCTBa y 00JaKy,
OrokuejHa u 5 G Mpexa 710 KBaHTHUX TexHoJoruja. Haseo je 1a je ganac
J0CTaBJbambe HHpopMaImja, BECTH, 3Haha 1 00pa3zoBamba Moryhe jemHum
nomupom expana min kiarkom mutira (UN Office at Geneva.® Hexanamma
npemujepka EcToHnje, TpenyTHA mIeduIia eBporcke aumiomaruje, Kaja
Kanac (Kaja Kallas) Toxom npencenaBama CaBerom 0e30emnoctn YH
Ha TeMy cajoep Oe30emHOCTH HCTaKIIa je 1a ce ,,MehyHapoIHO NpaBo U
[ToBessa YH y nenoctu Mopajy npuMemnUBaTH U Ha cajoep mpocTop y
0opOu POTHUB HIMpewa cajoep paropama‘ (Kallas 2023). Kaiac je jenHom
MIPUJIMKOM U Harjiacuia ja aedara He Tpeda ma Oyae o TeXHOJIOTHjH, Beh
0 TOME KaKo ce cajoep MpoCcTop MOXke KOPUCTUTH, ITUTHPajyhu dyBeHOT
ocHoBaua Emut-a (Apple), Ctusa [lobca: ,,[exHON0TH]ja HUjEe HUIITA.
BaxHo je 1a nmare Bepy y Jbyzie, 1a Cy OHU y OCHOBU JOOpH M TIAMETHH,
W aKo MM JiaTe ajare, ypaauhe TUBHE CTBapu ca HbHUMa™, y3 HallOMEHY
Jla IOCTOjM TaMHa cTpaHa yopsane aurutanuzanuje (Kallas 2021). ¥
HEKe OJI BbUX yOpaja IesioBame 3JIOHAMEPHHUX akTepa Ja cejy xXaoc,
I je moceOHO HamTacuiia 3Hadaj HOPMATHUBHOT OKBHIPA 33 OATOBOPHO
MOHAIIAKE JIPJKaBa y cajoep MpoCTopy OKO Kora Cy ce ycariacuie CBe
npxxase wianuie YH koju mounBa Ha 11 HeobaBesyjyhux Hopmu (UN
2022).

Ha nanuonanHoM miany, Aa OM ce Ipenn3upao 00aBelTajHu
pan y OIUIIOMAaTHju, HEOMXOMHO j€ KPEHYTH O]l caMor 3akoHa O

3a mpumep capamme Biae, HUBIJIHOT JAPYINTBA W WHIAYCTpHje Ha Cy30Hjamy
Melama y n300pe U UCTHLake BKHOCTH Oe30eHor cajoep nmpoctopa, Bua: Smith,
Donfried & LeBlanc n.d.

O nmebatn CaBera Oe30emHocTn YH Ha BHCOKOM HHBOY, Ha Temy ,,OfpiKaBambe
mehynapoasor mupa u 6e36eanoctu, Bua: UN Office at Geneva 2024.
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cnoJbHUM mocyioBuMa PenyOnuke CpOuje Koju mpenn3Ho AeuHHIIe
nocnose MClII-a, a y uwiany 5. HaBOM ce BPJIO NPELM3HO U OTHC MMOCIIa
JUIIIOMATCKOT 0c00Jba — 0] aHanu3e Mel)yHapoJHOT MoJI0Kaja 3eMIbe,
npeasulama ro0aTHNX U PETHOHATHIX T10jaBa, MPUKYTJbarha 1 aHAJIN3e
nHpOpMarmja cTpaHUX Meanja Koju ce omgHoce ca Pemyomuky Cpowujy,
a CBE JI0 3alUTUTE CUCTEMa MH(POPMATUUKHUX, TEICKOMYHHKALUOHUX,
KypUPCKUX M JPYTHX Be3a ca JHUINIOMaTCKO-KOH3yJIapHHM
MpeICTaBHUIITBUMA U APYTUM HHPOPMAIIMOHUM CHCTEMHUMa, Kao U
3allITUTE UMOBHHE, orlpeMe 1 noBepsbuBuX nozarka (3OCIIPC, ui. 5).

3a muIIoMaTcKe KPyroBe, HAPOUHTO je OMO BaXKaH CYCPET JBOjHIIC
npeacenanka Haponne Perryonuke Kune u Pycke @eneparnuje TokoM
3uMckux Omumnujckux urapa y Ilekunry. Cycper je ¢hopmannzoBan
3ajennuukoM u3jaBoMm of 4. ¢ebpyapa 2022. roguHe, KOjoM ce
n3Mel)y ocTajor mpoMOBHIIE KOHLEMT ,,JUTUTATHOT CyBepeHHTETa™,
KOjU MOApa3zyMeBa CTPOTY KOHTPOJIy MHTEpHETa U OTpaHHuYaBarkhe
CI1000THOT MPOTOKA HH(POPMAITH]ja, aTH U capaamby y JOMEHY BEIITauKe
naTenurennuje (Ministry of Foreign Affairs of People’s Republic of
China 2022).

4. OGABEHITABAKBE V JUTUTAHOJ JUITNIOMATHNIN —
JUIUVIOMATCKHN AT'EHTHU HOBOI" JIOBA

[IprHIMT caBpeMeHOT KOMYHHKAIIMOHOT 004 je Ja OHO IITO
HHje 00jaB/bEHO Ha NPYIITBEHUM Mpexama HHUje ce Hu aecuito. OBo
j€ TPEero3HaTo W y JUIJIOMATCKUM KPyTrOBHMa. Y JHIUIOMATHjU CE
[OCTaBJba MUTAkE U3 yIia oOaBelmTaBama — ITa Ce KPUje h3a HU3a
MIOCTOBA Ha IPYIITBEHUM MpEKama, KakBy AUIUIOMATCKY MOPYKY KPH]jy
HIeTHe AUIUIOMara, HacMejaHa PYKOBama, MOTIHCHBAKE CIIOpa3yMa,
obmTa3zak BaKHUX Tpojekara y 3eMJbH mpujema? Ocoba 3aaykeHa 3a
TUTIIOMATCKO 00aBemTaBame MOpPa /Ia Blla/Ia BEIITHHAMA aHAJIN3€ OBUX
KOMYHHUKAITMOHUX (popMmara y AUTUIOMATH]H. 32 TOTpede HCTPaKMBAYKOT
paza kopuiheHo je BHIe METO/la MOHUTOPHUHTA U aHAJIN3E TOCTYITHUX
0a3a mogaraka o Opojy JOCTYIMHHUX AMIUIOMATCKUX MPEACTAaBHUIITBA Y
CBETY, Kao M yTBpBambe [0CTOjarba HaJlora Ha APYIITBEHHM Mpexama.
VY Te cBpxe KopuiIheHu cy MoJany JOCTYITHU Ha CajTOBIMA TOMyT Blue
Book (IlnaBa xmura), ° Cioyxb6e YH 3a mporokon u Besy,'® Lowy

°  https://bluebook.unmeetings.org/ (10.10.2025).
10 https://www.un.org/dgacm/en/content/protocol (10.10.2025).
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Wucturyra,"' mu Embassy Page'? koju npare riodaiHy JUIUIOMATCKy
MpeXy. 3aHUMJBHBO j€ 1a OBU CajTOBH J1ajy Pa3IMunTe MOAATKE MITO 32
IyOJbU UCTPaXKUBAUKH paJl IPeJICTaBlba MPaBU U3a30B ¢ 003UPOM Ja 110
3BaHUYHHM TOJIAIIFIMa HE TIOCTOjU CTaJHO aXKypHpaHa, BallujiHa 0a3a
[10J1aTaKa O CBEYKYIIHOM CTaTyCy IUIIJIOMaTCKUX MHUCHja Yy CBETYy (y
roriey Opoja, CeauInTa, mpeCTaBHUKa, Web MIpe3eHTaIH]je U CITUIHO).
Meby 3emibe ca HajBehum Opojem aumomMaTckux Mucuja (0poj ambacana
u KoH3ynara) cnanajy Kuna xoja uma Hajsehu Opoj JUIIIOMATCKUX
mucuja (274), CA 271, Typcka 252, Janan 251, ®panimycka 249,
Pycwuja 230, Vjenumeno Kpasmesctso 225, Hemauka 217, Utanmja 206,
Bpazun 205 (Lowy Institute 2025).

Bupyc KOBU/I-19 je yBeo Heka HOBa IpaBHiia y TPy Kaja je
y MUTamky CBAKOAHEBHO (PYHKLIMOHHUCALE AUIUIOMATH]Ee O] CAacTaHaKa
MyTeM BHJIEO JIMHKA, IO arliCONyTHOT YKHUJamha (GU3NUKOT KOHTAKTa U
ocJamame UCKIbYIHBO Ha online n3Bope uHpomaimja. Kako cy 3BaHn4HU
CacTaHIIM JHUIEM Y JINIE, Yy TOM TPEHyTKY, Omnu Hemoryhu, mpumar
Mpey3nMajy BUPTYEITHH CacTaHIM ImyTeM arutnkanuje 3ym (ZOOM), a
KOMIIJIETHA AUIIOMATCKa aKTUBHOCT CEJI ce y AurnTanHe oksupe. Tazxa
je u Hactao TepMuH ,,ZOOM* nunnoMaThja, a 0Baj BUJA OJpKaBarmba
cacTaHaka I0CTao je CBAKOJHEBHIIA y JUILUIOMATCKUM KPYyroBUMa H
MeljyHapoIHIM OpraHu3zalmjama, O YeMy CBEJIOYH U TEKCT Y YaCOIUCY
l'apanjan (Gardian) ,,360rom OunarepaiHuM nperoBopuma — YH he
npuxsatuty 3ym (ZOOM) nunomarujy®, y KoMme ayTop, TATUIOMAaTCKA
ypenuuk Ilarpuk Buntyp (Patric Wintour), naBoau na je 75. I'enepanna
CKYIIIITHHA 3aMpaBo BekOa IM00aHE MOBE3aHOCTH Y YIAJBEHO] ,,3yM"
JUIJIOMATHjH. 3a JUIJIOMAaTe je BaXKHO Ja u3aly M3 TpaaulMOHaTHUX
OKBHpa M TpaTe akTyellHa JelaBama. Y T03BOJbCHA CPEICTBA
MIPUKYTbakha 00aBEeIITaBabha Y CABPEMEHOM JTUTIIOMATCKOM OKPYIKEHhY
[OJpa3yMeBajy ce 3BaHMYHM CacTaHLM ca MPEACTAaBHUIMMA U3BPIIHE
BJIACTH 3€MJbE IMpHjeMa, JOCTYIHHU MOAALM y CPEACTBUMA jaBHOT
nHpOpMHUCama, 3BAHHYHUM BeO CajTOBUMA PEIEBAaHTHUX HHCTUTYIIH]a,
HEBJIaJIMHUX OpraHu3aiiyja Koje Cy oJ MHTepeca 3a 00aBellITajHu pajl,
JPYLITBEHE MPEKE WU TIOKACTH. Y MHOTUM pErHOHMMA U 3eMJbaMa, TJIe
HUje TOCTYIaH CJI000/IaH M JIAaK IIPUCTYT BEPOIOCTOJHIM, HEIIPUCTPACHUM
nH(popMaIjama, CBoje yciyre Hyie OpojHu Mmel)yHapoaHu eMuTepu, Ha
npumep bBL (BBC), Hojuesene (DW), Jypomwyc (Euronews) ninu ®panc

' https:/globaldiplomacyindex.lowyinstitute.org/ (10.10.2025).
12 https://www.embassypages.com/ (10.10.2025).
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24 (France 24) (Burak, 2021). [1oyeBuu o ”TBuruiomMaTrje” 3acCHOBaHE
Ha Hekajammoj mwiardopmu Teurep (Twitter), nouun cMO A0 HIUPOKO
pacnpocTpameHe yrnorpede CBUX KOMyHUKAIMOHKUX TIAT(OPMHU, 11a TAKO
nanac umamo Uucrarpam (Instagram), Tux-Tox (7ik-Tok) n Tenerpam
(Telegram) numiomarujy. M3 yrima obaBemTaBama y TUTIIIOMATCKUM
KpyroBuma, HeKaja qpylrBeHa mpexxa Teurep (Twitfer) TOKOM KaMIame
2008. roguHe onTyXHBaHa je 3a (haBOpH30Bamke KaHAunata bapaka
Ob6awme (Barack Obama), noK je Te ONTYK0€ y HOBHjE BpeMe J0)KHBEO
cajammy X MOBOJOM HOoBom3abOpaHor npenceannka CAJl-a Jlonanna
Tpamna (Donald Trump). ®ejcoyk, canamma META (META), je
TOKOM KaMIlamke bpersut (Brexit) onTyXeH Ja je yTHIa0 Ha HCXOJ
pedeperayma. Y oBomMe qumioMare BHAE HMPOCTOP Aa y PEasHOM
BpEMEHY MPUKYIIE BEJIUKU Opoj jaBHO JOCTYMHUX MH(OpMaIHja 3a
obagellTajHe U3BEIITaje. 32 CTPYYHE KPYrOBE OTBapa ce HU3 UTama. Jla
T Cy JIaHAIIbe TUIIIOMATE TUTUTAITHO U TEXHOIIOLIKH IUCMeHe? YMejy
JIA Ja TIPEno3Hajy ,,3arahene” naopmarije, HeTauHe, IpoIiaraHIHe,
CEH3aIMOHAINCTHYKE, KOje MOTOAYjYy €pO3Hju MCTHUHE Y jaBHOM
npoctopy? Jla nmu he ,,Zoom” muriomarija 3aMeHUTH HEMPUKOCHOBEHOCT
JUIIIOMATCKOT KOHTaKTa uieM y mne? Jpymrsenu meauju y 21. Bexy
MocTajy ,,IpUMapHU KaHaJ KOMYHUKaluje ca rpal)annma, 0amr Kkao mro
je 1o 60-tux Ouna teneusuja” (Vajdijanatan 2018) u oHe cy Te Koje
YKPIITa]y COIMOIONIKE, ()eHOMEHOJIONIKE, €EKOHOMCKE, KOMEPIIHjaTHe
¥ nojuTHuke cBerose. Ha mperoBopuma m3mely Pycuje u Ykpajune,
onpxxaHuM y majy 2025. ronqune, y UcranOymy, pycka areniuja TAC
(TASS 2025) npenena je unpopmaunjy Kpemsba aa je nmpencennuk
Bnagumup [lytuH nHdopMucaH o TOKy MPEroBopa IMyTeM UHTEpPHETa U
Jla TIOCTOje CTaj HM M3BeTaju. Kako Ou ce pazyMeo KOHTEKCT MUTama
0e30emHOCTH, aHATM3UPaH je TOBOp Ipeacentuuka Pycke denepanmje, Ha
MuHXEHCKO] KOH(pEePEeHINj! 0 TUTamhHMa IMTOJINTHIKe 0e30€THOCTH, T/Ie
je yka3ao Ha mpuHIHI 0e30eTHOCTH U3pakeH 0a3WYHUM TPUHITUIIOM:
,0€30eTHOCT mojenuHIa — 0e30eIHOCT CBUX', Kao W Ja Tpeba
,»AHCHUCTHUpATH Ha TOME Jia Me)yHapoJHO MpaBO MMa YHHUBEP3aTHU
KapakTep, Kako y pa3yMeBamy, Tako 1 y npuMmenu (Putin, 2016, 32). ¥
HOBOM KOHTEKCTY CXBaTama JUIIIIOMAaTCKOr obaBemTaBama Hamehe ce
U IwiieMa — Kako Ha aJIeKBaTaH HauuH 00e30€UTH HEOIIXOAHY TajHOCT,
3aIUTUTY U KpeauouauteT nHGOpMaLuja y MOIEPHOM TEXHOJIOIIKOM
okpyxkemy. Ty Ha ClleHy cTyna Ba)KHOCT KpunTorpaguje cBOjCTBEHE
HOBUM TEXHOJIOTHjaMa y 1ujby o0Oe30ehema Oe30eaHOr mpoTOKa
nHpopmanuja y IuniaoMarcko-o0aBemTajHuM KaHanuma. [loznatu
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CpIICKM MaTteMarnyap 1 akagemMuk Muxawmno [lerposuh Anac 6uo je
[JIaBHU KpUNTOrpad CpIrCKe U jyroCIOBEHCKE BOjCKE, KOjH je cMarpao
Jla je moTpeOHO BeoMa 4eCTO MEHmaTH MeTojie mudpoBama Koje ¢y y
OTIepaTUBHO] ymoTpedu 300r motmyHe 3amrtute. [udapckn cuctem
., I py KapToHa" Kao KpunTorpadcku MeTox, pa3Buo je Takohe [lerposuh
y XKenesu 1917. ronuHe, a mopeJ BojCcKe, KOPUCTHIIA Ta je M CPIICKa
auruioMaruja y [pom u J{pyrom cBeTckoM paty, Kao H3y3eTHO BaKaH Ha
M0JbY CUTYPHOCTH U 3aIUTUTE MMOBEPJbUBHX TT0JIaTaKa. YIPaBo je mpumep
Crioja IUIIOMaruje, MaTeMaTHKe U KpHUITorpaduje CMEpHHLIA 32 1aJbH
pa3Boj o0aBeImTajHUX KaHaja y TUTUIOMATHjH, HAPOUUTO Y €pU KOJI0BA U
anroputama. Y KmH3H ,,Jlumiomarnja 3a myayke™, ayrop bophe Jlykuh
HaBOJM JIa je TUILUIOMAaTHja MOX/Ia TOCyeiha peHecaHcHa npodecu;ja,
KOja 3aXTeBa rOTOBO YHHBEP3aJIHA 3HaWa, a y3 TO Jojaje aa ¢y ynyhenoct
y CaBpeMeHe TEXHOJIOTH]je U padyHapcKa mucMeHocT ooese3Hu’ (Jlykuh
2020, 34). Jlutuiomaruja je JaHac BpJIo MpUjeMYHrBa 3a JJOrMaTu3aM, OJ1
MIPETIIOCTaBKE O MOTEHIIN]ATHOM TTOIpUBamby MeljyHapoaHe 6e30eTHOCTH
KHOepHEeTCKUM caboTakaMa Kpo3 T3B. cajoep paToBe, IIacHpameM
ne3uH(opmanyja 10 Mellamba y YHYTpallbha MUTamba 0 HALMOHAIHOT
HWHTEpeca M HapylllaBama HallMoHaIHe 0e30eanocTu. O0aBemTaBame je
OCHOB ojpehiBama OKBUpa CIIOJEHOMONIUTHYKOT ICT0Baka, CIpoBolema
CIIOJBHOTIOJIMTHYKHX [HJbEBa, yMeha mperoBapama U OpraHu3oBamba
JqUIUioMaTcke ciryxOe. Jlunnomara, kpo3 npusMmy oOaBemiTaBama U
BpILIEHa CBOT II031Ba MHOTO j€ BULIIE O IPOTOKOJIA, BPILIMOLA Ty>KHOCTH,
(dynkuje, npedukca ,,kapujepau’. Jlodap aumiomara je y HajMamwy
PYKy uio3od, ucTanuaHe MyApOCTH, OPUTKOT yMa M TUCLUTLTHHOBAHOT
TOBOPHOT arnapara, 1o0ap ciyIaial 1 o3HaBaial ucTopujcke rpale, anu
W IMTUTaNHUX anara. Kao mpumepn aHammse y3et cy 003up TenepoHCKn
pasroBopH, 00jaBe HajBUITHUX 3BAHUYHHUKA HA APYIITBCHUM Mpexama,
Ha penanuju MockBa-BammnarTon, Bammarron-Kujes u mokaszamo je
Jla je IUIUIoMaryja 1mocraja CTBap peajHor BpeMeHa, y3 TO U II00aJIHO
,»KOH3yMHUpaHa“. Jou jegan o M3a30Ba ca KOjUM C€ IUILIOMaTHja
cycpehe cy Bonehe cuie ceera nomyt Kune u CAJl-a ymje TexHOOIIKe
KOMITaHHje MTPeIbadye Y Pa3Bojy BeIITauKe HHTEIUTCHIIN]e YUME MTOCTajy
Ba)XHU MTpaud. J[pylITBeHe Mpeke Koje Cy y BIACHHIITBY KOMIIaHHU]a
KOje JToJIa3e M3 OBHX 3eMajba HUCY caMO ajlaTH 3a KOMYHHKAIHjy, Beh
1 Ba)KHA CPEJIICTBA 32 MIPUKYIUbake, 00paly, MaHUIYJIALM]y TOAALMMa
U BHUXOBY ynotpedy y LuJby OCTBapema HAllMOHATHUX IujbeBa. Ha
npuMmep, y Pyckoj denepaunju je Ha cHa3u 3abpana xopumhema
OpymTBeHux Mpexa nomyt dejcOyka, Mucrarpama, Jytjyoa (Youtube)
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on mapta 2022. roguHe, Koje Cy O3HaYEHE Ka0 EKCTPEMHUCTHUKE
OpraHu3alyje u MPOTUB HHX je MOKPEHYT MOCTYMAK, KaKo je HaBeJACHO
y 3BaHUYHOM caonmTewny Kpemspa, ,,300r HE3aKOHUTOT MO3MBa Ha
Hacusbe Haj rpahannma Pycke @enepanmje® (Kim 2022). Kommanuja
META je Toxom 2024. TomuHe 0OATOBOPHIIA TAKO IITO je& 3a0paHnIa pycKe
MeZMje Ha CBOjUM IutaTdopMama Mo OKPUIJbEM ,,CTPAHOT Mellama‘
Kpo3 Kopuiiheme 00Mamyjyhnx TakTHKa 3a CIPOBOEeH-e CBOjUX TajHUX
onepanuja (Reuters 2024). CA/] cy y Bulle HaBpara pa3marpaie
3a0pany kopumihema kuHecke npyimrsene mpexxe Tuk Tok (7ik-Tok)
300T pu3HWKa o1 3JI0ynoTpede mogaraka KOpucHuKa. OBUM MTOBOIAOM
ornacuna ce u bena Kyha noBogom nocnenmer oaarama clpoBohema
3aKOHa Ha OBOj IUIATGOPMH KOjHM ce MTHTe Tpaljann AMepuke of
aryIMKaluja Koje KonTponuiy apyre apxase (7he White House 2025).
3amTo je oBO 3a AMIIOMATe Ba)KHO? YKOJHWKO je Y HEKOj 3eMJbH Ha
cHa3u 3a0paHa oapeheHoOr kaHama KOMyHHUKAIM]je, a TUILIOMATCKO-
KOH3YJapHO MPEJICTABHUIITBO OTBOPH HAJIOT HA UCTOM M NMPUMEHHU
Y CBOjUM CBaKOJHEBHM aKTHBHOCTHMaA, IMUTamkE je KoJuKo he ce To
MTO3UTHUBHO IJIenaTw ¥ ja i he noanehu onpehennm peaknnjama 3emibe
npujema. 3aTo je jayarme CBECTH O IbUX0BOj yIIOTPEOH 1 OTECHIM]aTHUM
pHU3UIMMa 32 JUIIOMATCKH T0CA0 HEOMXOJaH Kajia ce IaHupa o0yka
1 ocrioco0JpaBame JUIIOMATCKOT KaJipa jep Cy OHE CBE BAXKHUJU U3BOP
3a IPUKYIJbakhe 00aBeIITeHA.

5. CTYAUJA CIIYYAJA — 1A JI1 MOXEMO 1A
OYEKVYJEMO 47 JUITJIOMATE 2030. 'O/JHE?

3a Kpeupame HaBeJCHE CTyAHje ciydaja, kopuuiheH je A/ anar
Chat GPT, rue je nocraB/beH HU3 yIUTA, TE MOKPEHYTa JUCKyCH]ja
Ha HaBeJeHy TeMy. Hamucan je 3amarak (prompt) Tie jenHa IprkaBa
y 2030. roguHN aHTaXYyje BEIMITAYKy WHTEIHUTCHITN]Y Ha TIOCIOBUMA
o0aBelITaBama y AUIIoMaTiju. Ha nurame 1a 11 y CBETy MOCTOjU
MPOTOTUI JUTUTATIHOT JUILIOMATE, YCIEAHO je OATOBOP Ja MOCTOjH,
anu He y GopMH ayTOHOMHOT YoBeKa ambacazopa, KOju caMOCTaJIHO
JIOHOCH TIOJTUTHYKE ofTyke. Kao jenan of mpumMepa crcteMa 3a HOAPIIKY
y omnyuuBamwy DiploFoundation naBeo je Al anare (Diplo 2025).
Ha ocHOBy aHanm3e JOCTYIHHX IOJaTaka, yKa3ao je Ja Cy XpBarcke
JUIUIOMATe TPBE SKCIIEPUMEHTHCANIC HA OBOM MOJbY U Kpeupaine A/
areHTa Koju MM je IOMOrao y ayTOMaTH3alliji PyTHHCKUX IMOCIIOBA,
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MOIYT Mperviea BECTH, IpUIpeMe KpaTKUX HW3BElITaja 3a ambacasope
U IIpy’Kama aJMAUHUCTPATUBHUX OTOBOPA 3aMHTEPECOBAHO] jJABHOCTH.

Oxarosop HaBeJEHOT ajara Ha IJIABHO MHTame, Ja Ju he ce
M0jaBUTH CAaMOCTAITHY JUTUTAIHU TUTIIoMara, Ouo je a y OynyhHoctn
IIPUMEHA BEIITAYKe MHTEIUICHLH]je MOXXe OUTH MHTETPHCAHA Y
CBE CerMeHTE APYLITBEHOI U Mel)yHapOAHOT KHUBOTA, U 1a Y TOM
CBETIIy MOXKE J1a 3aMHCIIH CLEHApHO Y KOMe Ap)kaBa X aHraxyje ,,47/
aumioMary*. buo 6M TO JUTHMTANIHU €HTUTET 3aCHOBAaH HA MOJEIHMA
MAaIIMHCKOT y4eHha U BEIUKUM Je3MUKUM MOJIENINMa, U Aa 0N y CKIamy
¢ TiM, Oymyhm A/ mumimoMara MOTao N1a aHAIM3Upa BEJIUKE KOIMYHUHE
HojlaTaka y peaJJHoM BpeMEHY, OJf MEIjCKUX U3BELITAja U MOJTUTHIKHX
M3jaBa JI0 CoIlfjasiHe aTMoc(epe U eKOHOMCKHX IMOKa3aTesba, Kako On
yHaIpea WIeHTU(UKOBAO AUIJIOMATCKe pU3UKe U npuirke. Ha npBu
noryie]] 3By4n oxpadpyjyhe u naje cauky moTeHIMjaza 3a pacT ¥ pa3Boj
came npodecuje, anu ¢ apyre crpane nokpehe Hu3 muiema. Kako ce
KOHCTaHTHO PaJid Ha yHanpelhemy anroputMma MnpeluKinje 1 Kako je
MAIIMHCKO Y4€H€ IOJIOKHO CBAKOJHEBHUM IIPOMEHaMa HaBEICHOT
ajiata, jacHO je J1a BeITauKa MHTEeJIUICHIM]a UMa MOh J1a Kpeupa JHEBHE
n3BelITaje 32 MUHHCTApCTBO CIIOJbHUX MOCIIOBA, MPEAJIaKe OAr0BOpe
Ha CBaKOJHEBHE BakHe Aoraljaje W Ja 4ak yuecTBYje y CHMYIHPAHUM
MIPErOBOPHMA Yy BUPTYCIIHUM OKPYXKEHhUMa Mpe JOHOUICHA OIITyKE
Ha MOJUTUYKOM HHUBOY. Ha Kpajy ce nona3u 70 3akjbydka Ja KOJl
yroTpede BemTauke HHTSIUTEHITN]e Y TUTIJIOMATCKE CBPXE, MMOCTOJH
YUTaB HU3 €TUYKUX U NpaBHUX nuTama. Ja nmu A aumuiomara cMme 1a
“Ma OpUCTYN NoBepJbuBUM MHpopManujama? Ko cHocH oaroBopHoct
YKOJIUKO A/ peyior JoBeie 10 TurioMarcke eckananuje? /la mm takas
SHTUTET MOKE MMAaTH JIUTUIOMATCKH UMYyHUTET? CBE OBO Cy TeMe M
MpaBIM 32 Pa3MHUILIbaAKE M Pa3BOj HOBHX MPaBHUX M Mel)yHapoHUX
OKBHpA 3a KBAJIUTETHO 00aBJbamke JUIJIOMATCKOT No3uBa. CripoBeneHa
CTyauja ciydaja, ©Ma 3a LWJb Ja YKa)ke Ha HEOIXOJHOCT HOBOT
ycMepema Mel)yHapoJHOT 1paBa Koju OH peryjncao cTaTyc u J1eJI0Babe
,,HEJBYICKUX " TIpEICTABHUKA y MPOLEHH PU3HKA KOje ca cOOOM HOCH
HEMHUHOBHA yrorpeda oBux anara. OBaj CligHapuo OoTBapa MpoCTop 3a
IUpe UCTPaKUBahE 00JTMKA AUTIIOMATHj€ y K0joj he Jbymu u BemTadka
WHTEIUTCHIIN]ja PagUTH paMe y3 paMe. 3a Kpaj ocTaje MUTame J1a
nu he aumiomaruja y 21. BeKy OUTH BHILE MHTETPUCAHU NPOLEC Y
Ma’KJbHBO KPEUPAHOM KJlay/y, HETO BEIITHHA IperoBapama Ha féte-a-téte
cacTaHIMMa, y XOTHUIINMa, KaOWHEeTHMa U Ha 3BaHUYHHUM HpHjeMHuMa?
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6. 3AK/JbYHAK

UctpakuBame y pajy je mokaszano ja je GyHkimja odaBemraBama
y aurioMaTtdju y 21. BeKy DOXKHBeEa CYIITHHCKY TpaHChOpMaInjy
yCIe[] CHAKHOT YTHIIaja pa3Boja HHPOPMAIHOHO-KOMYHHKAITHOHUX
texnonoruja (UKT), BemrTayke MHTENUTreHLIHUje M, HEMHUHOBHO,
OpYWITBEHUX Mpeka. Jlok ce TpaauuoHallHa AUILUIOMaTHja HeKaaa
Oclamana UCKIJbYYHBO Ha KIIACHYHE U3BOPE, MOIYT ITaMIIe, 3BaHMYHHX
W3BEIITaje BiIazia, pa3roBOpPE W [éfe-d-téte cacTaHKE, CaBpEMCHE
IUTIIIOMaTe CBOj O00aBEIITajHH pall, y3 CBE HaBEACHO, NOMYHY|y U
W3BOPHMA U3 IUTUTAITHOT OKPYKewa. bes cyMibe, TUruTanHa peBoayImja
je ca coboM nonena u OpojHe U3a30Be, MOIYT cajoep 6e3benHocty, fake
news KamImama U COLHjaTHOT MHKEHEPUHTA, Al U HU3 OJAKIIUIA
Y TIOTEHIMjalia 32 pa3Boj U jauame o0aBelITaBamka y JUILIOMATH]U.
HcrtoBpemeno je omoryhuna Opxu npucTyn mHbopMalujama u
JNOCTYIHHje W TPaHCIApPEHTHE W3BOPE, ayTOMATH3aINjy aHajlu3e
MPUKYIUbeHUX WHpopManuja u popMupame (prUHATHOT U3BEIITA]a.
Bemrauka uHTENMIeHIMja Ma U3y3€TaH ITOTEHIINjall Ja TIOCTaHe JeCHa
pyka n1oopo oOyuenux auruiomara. OTyna ce y paay 3akjbydyje na
OynyhHOCT ycreniHe AUIUIOMAaTHje U HBEHOT 00aBeIITajHOT paja He
JIEXKHU y OTIOpUMA Ka TUTHTAIIN3AIN]H, Beh y CMUCIICHO] U CTPATEIKO]
aZlanTanyju Ha yOp3aHu TEXHOJIOMIKH pa3Boj. HeomxomHo je, y ckiamy
ca 3aKJby4IlMa JIOHETUM Ha OCHOBY aHallM3e JUIIIOMATCKOT Kopa
LIMPOM CBeTa, peneduHucaTi npoduie JUIIoMara U yBecTH 00yKy
13 00JacTu AUTHTAIHE MUCMEHOCTH, AUTUTAIHUX KOMYHHUKaIHja,
cajoep 6e30eqHOCTH M eTHuKe TpuMeHe A/. To nojpasymMeBa U aKTUBHU
MPUCTYT KPEUParhy HOBUX MPOTOKOJIA Y 00aBEIITAjHOM PaIy JHIIOMATa
Y HaBUTAIIM]je 3a JIMTUTAITHO OKPYKEHhE TUIUIOMATCKE CITyXk0e, Kako
Ou ce y moTnyHoCTH uckopuctuin norenuujanu MKT-a, y3 HYKHO
OYYBam-€ HAjBUIIMX CTaHIApJa MOBEPJHHUBOCTH, ETUHYHOCTU U IPAaBHE
yckinahjeHocTn y oOaBemTaBamy, KOjU Cy Temelsb MehyHapomHe
JIUTIOMATH] €.
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Jelena Tucakovié

DIPLOMATIC REPORTING IN DIPLOMACY -
CHALLENGES IN THE 21ST CENTURY

Resume

The paper analyzes the future of diplomatic reporting, one of
the key instruments of diplomacy, in the era of Artificial Intelligence
(AI). The contemporary global reality, shaped by algorithms, chatbots,
cybersecurity issues, social engineering, the machinery of fake news, and
strategically directed propaganda, is shifting diplomatic intelligence work
to the virtual sphere. In such an environment, reporting in diplomacy
increasingly incorporates digital sources, social media, open databases,
and Al tools into its work, and is confronted with a series of challenges.
The key challenge facing contemporary diplomats and the professional
public is how traditional, so-called cabinet diplomacy, can benefit from
the application of modern Information and Communication Technologies
(ICT), while maintaining a constant need for confidentiality, ethics, and
legal compliance. The paper also explores the new roles of diplomats
that are emerging through the use of artificial intelligence, as well as their
impact on efficient diplomatic reporting in the digital age.

Keywords: diplomacy, diplomatic reporting, cybersecurity,
international relations, digital diplomacy, artificial
intelligence
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MNMPUJIO3N
Anexca HUKOJINR® VK 342.4(497.6 PC)2025”
[paBHu dakynrer DOI: 10.5937/adpn2503147N
Yuusepauret y beorpany

O I[TPABOCYDBY YV BYAYREM YCTABY CPIICKE:

PAZTIHN TEKCT HALIPTA YCTABA PEIIYBJIMKE
CPIICKE VY OBJIACTU ITPABOCYBA — I[TPNJIOT
JABHOJ PACITPABU O ITPOMEHUN YCTABA'*™”

Caocemax

Y 060j kpamxoj ananuzu aymop uznasice concmeenu paonu mexkcm
naypma Ycmasa Penybnuxe Cpncke, caonwmen Ha jasHOj pacnpagu
noceehenoj npomenu Ycmasa Penyonuxe Cpncke 17. anpuna 2025.
eooune, y bBanckom 0sopy, y baroj Jlyyu. 3602 croxcenocmu numarea,
anu u YurbeHuye 0d je nucarse YCmaeHo2 mekcma ,, muMcKu pao *, aymop
ce onpeodenuo 0a c8oj npuioe 080j jagHoj pacnpasu 0d camo y obracmu
npasocyha (cyocke u jasHOMYICUlLauKe 6iacmi).

IIpe camoe paonoe mexcma naypma Ycemaea Penyobnuxe Cpncke
y obaacmu npagocyha, aymop y y8ody Odje obOjaurberbe wima je
npemxoouso uoeju 3a OoHouere (U NOMEHYUjaIHo YC8ajare) HO802
yemasnoe mexcma Penybnuxe Cpncke, ca noceOnum axyenmom Ha
HeonxooHe npomere y obnacmu npasocyha. llomom ce oemamHo
0bpasznaice NpagHLU OCHOB 3d CAYURABAILE PAOHOZ MEKCMA HAYpma
Yemasa Penybonuxe Cpncke, a HaKoH aymopogoe npuiozda — mekcma
naypma Yemaea Penybnuxe Cpncke Kao u aymopogoz paoHoz mekcma

AyTop je acucTeHT Ha YHuBep3uteTry y beorpamy — IlpaBHOM dakynrery.
Enexrponcka anmpeca ayropa: aleksa.nikolic@ius.bg.ac.rs. ORCID: 0000-0002-
3247-4505

Panuu Texcr Hanpra YcraBa Pemy6muke Cpricke y obiacté mpaBocyha cadnibeH
je Ha OCHOBY IlepcoHann3oBaHOr mo3ua Oxbopa 3a ycraBHa murama Hapomue
ckymurtiHe PemyOnmke Cpricke W CaoIlUTeH je Ha jaBHOj pacIpaBH IOBOJIOM
npomeHe YcraBa Peny6muke Cpricke 17. anpuia 2025. rogune y banckom aBopy y
bamoj JIynu. Ha oBoM MecTy, ayTop paJHOT TEKCTa HalpTa ce II0CeOHO 3aXBabyje
konerama Mapky Pomuhy ca IIpaBHor ¢akynrera Yuusepsurera y bamoj Jlymm,
UBanu PanucasibeBuh ca IlpaBHor ¢akynrera YHuBepsutera y beorpamy u
Anexcanapy Mapjanosuhy u3 OcHoBHor cynma y Jlosammu (OCJIO), Ha cBuM
CTpY4YHHMM KOMEHTapHMa, IpuMe0aMa, CaBeTHMa U CyrecTHjaMa MPUITMKOM U3pajie
panHor Tekcra Harprta YcraBa PC y obnactu npaBocybha.
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naypma Ycemaesa Penyonuxe Cpncke y obnacmu npagocyha — cieou
obpasnodcerve y KojeM HagoOU Koje je npague uzgope Kopucmuo
NPUTTUKOM Fbe20802 CACMABAbAA U KOjU CY YUbesU Koje je paoHum
MeKCMOoM aymop ceneo 0a nocmuzHe.

Kwyune peuu: Bocna u Xepyeeosuna, Penyonuxa Cpncka, npomena
Yemasa, Yemas Penybonuxe Cpncke, npagocyhe, cyocka enacm,
jasHomyscunauxa 61acm.

1. YBO/|

Oge, 2025. ronune, Perryonuka Cpricka je mpociaBuiia TpuaeceT
Y TPU FOJIMHE ITOCTOjarba CBOT YCTaBa, YUME j€, UCTOPHU]CKH IIOCMATPaHO,
ped o ,,HajlyrOBEYHHjeM CPIICKOM YCTaBy, alld M HajJTyroBEYHHU)EeM
ycTaBHOM TeKcTy Ha Ty bocHe n Xepuerosune® (Cremmh 2025).
Wnak, nma HEever cy100HOCHOT y 0BOM OuOnujckoMm O0pojy 33. CHaxHe
Je3UHTErpalioHe cujie, MOJACTaKHYTe U3 KaHlelapuje T3B. Bucokor
npencraBauka YH 3a buX' (y nassem tekcty: Bucoku mpeicTaBHUK),
Kao M MPOU3BOJPHO TyMadyewe MOMPUIMYHO MPEnu3Ho ojpelheHor
JlejTOHCKOT MUPOBHOT CIIOpa3yMma, Kao U lberoBOT aHeKca 4, II03HaTH]jer
kao YcraB buX (y nasem Tekcty: JlejTOHCKH ycTaB), TOICTAKIIE CY, UITH
00Jb€ peueHO, MpUMOpae Cy NOJUTHUKE 3BaHUYHUKE y PernyOnumu
Cprickoj na crany y onOpany aejroncke bocHe n XepueroBuse, lbeHOT
VYcraBa, a Tume u PemyOnuke Cprcke. C THM y Be3H, MOKPEHYT je
MOCTYMAaK JIOHOIICHa HOBOT YCTaBHOT TEKCTa KOju Ou oHemoryhmno
JlaJbe HeIPUMEHhUBabhe U 310ynoTpedy YcraBa buX, anu u 3ameHno
MHOTI'0 IIyTa, BOJbOM PA3IMYUTUX BHCOKMX mpencTaBHHUKA, HEYCTaBHO
peBuaMpaH HajBuIIHK npaBHU akT Penyomuke Cpricke (Huxomuh 2025).

[Ipunpema naupra Ycrasa PenyOnuke Cpricke, Kao 1, yOCTaIOM,
OMJIO KOjer JPYror yCTaBHOT TEKCTa OUIIO IJie Y CBETY BEOMa j€ N3a30BaH
QI ¥ TEXaK M0cao KOju MoApasyMeBa paj U capaliiby IUpe CTPy4YHe
jaBHOCTH. YCTaB Kao ,,IUIOA" jJeAHOT 3peJIor APYIITBa, Mopa ja Oy/e

JeraspHmje o mpaBHO] mpupoau Bucoxor mpexactaBHuka YH y buX ymopenutu
(Antuh n Kenmanosuh 2016, 341; IMununosuh 2017, 422; Bnamku 1 Pomuh 2023,
95; Byouh 2024, 42; ITerpoB n Huxonuh 2025).

,,YcraB (PermyOmuke Cpricke — mpum. A.H.) je y mepuomy mocie cBOT' JIOHOIICHa
JOXKMBEO 3aUCTa MHOTOOpOjHE aMaHIMaHCKe W3MeHe, Tako Ja je Opoj amaHaMaHa
TOTOBO H3jeIHaueH ¢ OpojeM HEeroBHX IPBOOMTHUX WiaHoBa ', ucrude Jlykuh (2024,
244). Tpyram peunma, o 1992. romure o 2011. romuae Yceras PC je noxuBeo gak
17 n3meHa u T0MyHa, OIHOCHO YKYIHO yak 122 amanaMana!l
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MEIIaBUHA jaCHUX M NPEIU3HUX NMPaBHUX HOPMH, HOMOTEXHHYKHU
BEILITO YKJIOIJBCHHX, aJIM CAMO TaKO J1a OJroBapajy MOJUTUYKUM U
JpYLITBEHUM TpUIIMKaMa y jeJHoj 3eMJbH. be3 tora 6uhe camo ,,mct
xapTuje”, ynutHe npumene (Mapxosuh 2012, 37). [Topen Tora, ycraBHA
TEeKCT Mopa Ja ,,00yXBaTH HaIlMOHAHE YCTaBHE BPeIHOCTH |[...] bes
BUX, YCTaBHU MoJel he OMTH MOXKAa 101ajbUB U 3aBOJJBUB, MOIEPAaH
1 HampeaaH, ajnu octalie caMo pam 3a CIMKY KOja HHMje HacIHKaHa‘
(ITerpos 2024, 20).

Haupr YcraBa Penyb6nmke Cpricke, cauyMmbeH Yy KpPaTKOM
BPEMEHCKOM IMEPHUOY, TeHepaTHO TIIeJaHO MPEACTaB/ha KBAINTETAH
CKyIl YCTaBHONPAaBHUX HOpMHU. Mmak, mpocTopa 3a Hampegak yBek
nMa. Mehytum, Kako caunmbaBamke YCTaBHOT TEKCTa HE MOXKe OUTH
[0cao camo 3a TOjeInHIIa, YeMYy CBEIOYM M KapakTep jaBHE pacipaBe
Ha OBY TeMY, OJUTyYHO caM ce Ja aHaJU3UpaM caMo jeJlaH HBeroB Jeo —
OHaj KOjU ce THYe npaBocyha (IpeBacXoaHO CYJCKE U jJaBHOTYKHIJIAUKE
BiacTn). Jpyrum pednma, onpeenno cam ce Ja Cyly JaBHOCTH YITyTHM
COTICTBEHE MPEJIoTe YCTaBHUX OApea0r y OBOj OOJIACTH KOje caM Ha3Bao
— panHu TekcT Haupra Peny6nuke Cprcke y obnactu npaBocyha — u
KOjU ce Haja3e y HaCTaBKy OBOT TEKCTa, HAKOH 00Pa3IoKerha MPaBHOT
OCHOBA 3a CauMbaBambe PAJHOT TEKCTa HAPTa U MPEAJIOKEHOT TeKCTa
Haupta YcraBa PC. UnanoBe cam HOpMUpPao a30ydyHUM PEOM 3a IITa
caM y HaCTaBKYy a0 O0jalllberbe.

Haxme, ycraBHe onpende o mpaBocyhy mpencTaBibajy HApOUHUTO
Ba)XKHO M OCETJBMBO ycTaBHO nutame PemyOnuke Cprcke. OHO HE cMe
Jla ce Be3yje 3a TaKO3BaHH ,,IOMYIUCTHYKH KOHCTUTYIIHOHATN3aM ",
kako Tanacuje MapunkoBuh (2018, 318) Ha3uBa ycTaBHE M 3aKOHCKE
pedopme y obnactu npaBocyha y Mahapckoj u [losbckoj, koje cy
yCMepeHe Ha HapyllaBame CYJIUjCKe HE3aBHUCHOCTH, CBE Ca TIO3HBOM
Ha HapoJIHYy CyBepeHOCT. HampoTuB, ycTaBHE IpOMEHE Y 0BOj 001acTH
,,MOPajy J1a 3aMcCTa MPEACTaBIbajy ayTCHTHUYHY JKeJby yCTaBOTBOpLA.
Jpyrum peunma, OHHM KOjU MPUCTYTIAjy YCTaBHUM IIPOMEHAaMa U U3BOJIE
uXx (TO jecT HocHOUH HajBehe MOTUTHYKO-TIpaBHE BIacTH 1 Mohw) Tpeoda,
Hajrpe, 3aMcTa Jia )KeJjie Ja YCIOCTaBe CACBUM HE3aBUCHO, BUCOKO
CTPY4HO U MpodeCHOHAIHO €THYHO TIpaBocyhe, mto he pehu, npe caera,
CYACTBO W TY>KHJIAIITBO, aJTd M OCTajIe HeOXoaHe mparche mpodecuje
Y MHCTUTYIH]je (TIOIMyT aaBoKarype, Hotapujata utn)* (Xacanberopuh
2022, 8).
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2. ITPABHN OCHOB

[IpaBHM OCHOB 32 cayMbaBambE PATHOT TEKCTA HALpTa YcTaBa
Penryonmuke Cpricke y obmacty mpaBocyha mpoHaza3uMo y oapendama
aktyenHor YcraBa PemyOnmke Cpricke, KOHKpETHO y wiaHoBUMa 132
n 133 VYcrasa PenyOnuke Cpricke (Yeras PC). Haume, wianom 132
craBoM 1 Ycrasa PC je ypeleHo aa mpeasior na ce NpucTyny MpOMEHH
VYeraa PC mory nopneru npeaceanuk Pemyonuke, Bnana u najmame 30
HapomHUX Mmociannka. CTaBoM 2 HCTOT YjlaHa je yTBpheHo 11a, 0 Ipeyiory
Jla ce IPUCTYIIH IIPOMEHM YcTaBa, oanydyje Haponna ckynmtuHa
Behurom rmacosa. [lotom ce, unanom 133 craBom 1 YcraBa PerryOnuke
Cprcke, yTBphyje na HaupT akta o mpoMeHu Ycrasa yrBphyje Haponna
CKyIITHHA BehHHOM TI1acoBa of1 yKyITHOT Opoja HapOJHHX MMOCIaHNKa.
Ha xpajy ce, wianom 133 craBom 2 YcraBa PC, Hanpt akTa 0 IpoMeHU
VYcraBa cTaBJba Ha jJaBHY pacrpasy.

IIpemyor 3a mpucTymame nmpomMeHn YcraBa Pemybmuke Cpricke
3ajelHUYKH Cy nmojgHenu npencenHuk PenyOnuke Cpricke Muiiopan
Honuk n npeaceanuk iane PenyOnuke Cpricke, PagoBan Bumkosuh.
Haponna ckynmruna Penyomuke Cprcke je 12. mapra 2025. roaune,
Ha JleBeTHaecToj, MOceOHO] ceqHuIM, yeBOjuia [Ipenor u noHena
Omtyky n1a ce MPUCTYIH JOHOIICHY HOBOT YcTaBa Pemybmmke Cpricke.
On yxymHO 83 mociaHuKa, 3a je miacana BehuHa — wux 50, mpoTus je
OUII0 BHX CEMOPO, JOK je Boje Omto y3apkano.® Tume je akTHBHpaH
wiaH 133 Ycrasa Peny6nuke Cprcke oqHocHo Haponna ckymnmrruHa
Peny6nuke Cprcke je Ha J[BajeceToj moceOHO] CeTHUILIA OJIPKAHO]
13. mapra 2025, ronuHe yTBpAMIIA HAIPT akTa 0 IpoMeHu Ycrasa. Of
YVKYTHO 83 MoCIaHmKa, 3a je rmiacana BehuHa of yKymHor 6poja — TOHOBO
50 mapomuux mocnanuka Pemyonuke Cprcke.* Hakon Tora je, Ha
ocHoBy 4nana 133. craBa 2. Haponna ckymmurruHa Penmy6nuke Cpricke

Vuopen. Hapomna ckynmruaa PemyGmuke Cprcke. ,Hapoxna cxymmrina
yeBojuina OIIyKy /a ce MPUCTYITH JOHOMIeHkY HOBOT ycTaBa PemyOmike Cpricke™.
https://www.narodnaskupstinars.net/?q=la/vijesti/narodna-skup%C5%A I tina-
usvojila-odluku-da-se-pristupi-dono%C5%A 1 enju-novog-ustava-republike-srpske,
(23.03.2025); Pammo TteneBmsmja Pemy6muke Cpricke (PTPC). ,,HCPC ycBojuna
[pujemior outyKe Aa ce MPUCTYIHU JOHOLICHY HOBOr YcraBa Pemy6uuke Cpricke.
https:/lat.rtrs.tv/vijesti/vijest.php?1d=592638, (23.03.2025).

Bun. Hapomna ckynmruHa PenyOmmke Cpricke. ,,YcBojen Hampr VYcrasa
Peny6nuke Cpricke n 3aKoH 0 3aIUTUTH ycTaBHOT ypehemwa PemyGmuke Cpricke™.
https://www.narodnaskupstinars.net/?q=la/vijesti/narodna-skup%C5%A 1tina-
usvojila-nacrt-ustava-republike-srpske-i-zakon-o0-za%C5%A 1 titi-ustavnog-
ure%C4%91enja-republike-srpske (23.03.2025).
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JoHena 3aKJby4aK y Be3u ca HaupToM Ycrasa PenyOmmke Cpricke unme
ra je — wianoM | u 2 3akspydKa — CTaBUJIa HA TPUACCETONHEBHY jaBHY
pacmpaBy.’ 3a OpraHu30BambE M CIIPOBOlCHE jaBHE paclpaBe 3aayKeH
je Onbop 3a ycraBHa nutamwa Haponue ckymnintune Penyomuke Cpricke,
KOju ce oOaBesyje Ja, HAaKOH CIpoBOhema jaBHE paclipaBe, yTBPIH
IMpemior Ycraa Pery6iuke Cpricke (wi. 3 3akspyuka).®

3. TEKCT HALIPTA YCTABA PEITYBJIMKE CPIICKE V
OBJIACTHU ITPABOCYBA

X. CYIOBU U TY XKUIJIALLITBA
Ymau 130

(1) 3akoHOM ce ocHHMBa BUCOKHM Cy[ICKH W TYKHIJIaUKH CaBjeT
Penrybnmuke Cpricke u ypelyyje \meroB paj, opraHu3annja, HaaIeKHOCTH
u oBnamhema.

(2) YcrioBu 1 MaHJIAT 32 BPILEH-E CY/INjCKe U TyXKuIadke GpyHKIuje,
MMEHOBAE U MPEMjEIITaj CyIUja U jaBHUX TY)KUJala, IPUBPEMEHO
ynyhuBame cyanja U jaBHUX TyXKHJala, OljelbUBabe CyIrja U jJaBHUX
TYXKWJIala, JUCIHUILTMHCKA OJTOBOPHOCT Cy/IHja U jaBHUX TYXKWIIala,
MPUBPEMEHO yJaJbeHhe CyAHja M jaBHUX TYyXKHUJalla O] BpIIeka
IIY’KHOCTH, HECIIOJUBOCT MYXKHOCTH CyIHja W jaBHUX TYXKHJama ca
IpyruM QyHKIHjama, TIpecTaHaK MaH/aTa CyJfja U jaBHUX TY)XUJIala u
Jpyra IuTamba y Be3u ca pagoM BHCOKOT Cy[CKOT U TY>KUJIauKOT CaBjeTa
Peny6nuke Cpricke ypehyjy ce 3akoHOM.

Yimau 131

(1) Cyncky BiacT BpIie CyIOBH.

5 Bun. Hapogna ckymmruda Pery6muke Cpricke. ,,3akibydak y Be3u ca Hauprom

VYcraa PenybOmuke Cpncke.  https://www.narodnaskupstinars.net/?q=la/akti/
javne-rasprave/zaklju%C4%8Dak-u-vezi-sa-nacrtom-ustava-republike-srpske
(23.03.2025).

JaBHa pacmpaBa o Hanpry YcraBa PemyOmmke Cpricke je oxpxkana 31. mapra y
Hcrounom CapajeBy, 1. anpmna y Tpebumy, 3. anpuna y [Ipujenopy, 4. ampuia
y I'papumiku u 17. anpuna y Bamwoj Jlyru. VcroBpemeHo, a HE3aBHCHO O] jaBHHX
pacnpaBa opranuzoBaHMX of ctpaHe Onbopa 3a ycraBHa mmrtama HC PC cy
CKyIIOBE O OBOM NHTamby OPTaHM30BATM W YBHHUBEp3WUTETH mmpoM PemyOmuxe
Cpricke, kao u AHYPC.
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(2) CynoBu cy camocTaJIHM M HE3aBHCHH U CyZIe Ha OCHOBY YCTaBa
U 3aKOHAa.

(3) CynoBu mrure JbyjcKa mpasa U ci1000je, yTBplheHa mnpasa u
WHTepece cyOjexara mpaBa U 3aKOHUTOCT.

Yang 132

OcHUBame, HAIICKHOCT, OpTaHU3allhja U MOCTYMaK MPe.
cynoBuma ypelyjy ce 3aKOHOM.

Yiaum 133

BpxoBuu cyn Penyonuke Cpricke, Kao HajBUIIN U KOHAYHU CYJI
y Peny6murmu Cprickoj, 06e30jehyje jemmHCTBeHy IpUMjeHy 3aKOHA Ha
TepuTopuju Pemyonuke Cpricke.

Yiau 134

(1) Pacnpasspame nipes CyoM je jaBHO.

(2) JaBHOCT ce MOXKE UCKJBYUYHUTH y CIydajeBHUMa NpeaBul)eHuM
3aKOHOM paJiy 3aIITUTE oceOHNX nHTepeca Penmybnuke Cpricke, uyBama
TajHe, 3allITUTE MOpalia, MHTepeca MaloJbeTHHKA, IPUBATHOT KHUBOTA
YYECHHKA y MOCTYIKY M Pajivl 3alITUTE IPYTHX ONIITUX HHTEpeca.

Ynau 135

(1) Cyn cynu y Bujehy.
(2) 3akoHOM ce ypelyje y KojuM cTBapuMa CyId Cy/IH]ja [0jeAMHAIl.

Yag 136

Huxo ko yuectByje y cyhermy He Moke OUTH [103BaH Ha OITOBOPHOCT
y KPUBUYHOM HJIM T'pal)aHCKOM MOCTYIKY 32 MHUIIJbECHE M3PAKECHO
MIPUITMKOM JIOHOIICHA CYACKE OTYKE, a Y TIOCTYIKY MOKPEHYTOM 300T
KPUBUYHOT Jjelia YIUBEHOT Y BPIICHY Cyaujcke QyHKIH]e HE MOXKE
Ooutu mpuTBOpeH 6e3 0H00pema BUCOKOT CYICKOT 1 TYKHAJIaYKOT caBjeTa
Peny6nuke Cpricke.
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Ymau 137

(1) Cynmje ce mMeHyjy Ha MaHIAT y CKJIATy ca 3aKOHOM.

(2) Mangar cynmje npectaje cMphy, MoIHONIEHEM OCTaBKe,
HaBpIIIEHEM CTAPOCHE JOOU MPOIHCaHe 3aKOHOM 3a 00aBe3aH 0J1a3aK
y NeH3Hjy, Kao 1 300T APYTHX pa3yiora NpornucaHuX 3aKOHOM.

(3) YcnoBu obaBspama cyaujcke QyHKUH]E, YKIbYyUyjyhu u
HUMYHUTET, YTBPhYjy C€ 3aKOHOM.

(4) Ilnara u npyre HakHajAe CyAHjU HE MOTY OWTH yMameHH
3a BpHjeMe BpIIewma Cyaujcke (YHKIH]je, OCHM Kao IT0CJhEIHIla
JUCTIMTITMHCKOT TIOCTYTIKA, Y CKIIAAY Ca 3aKOHOM.

(5) Cynuja He MOKe BPIIMTH jaBHY (DYHKIH]Y HUTH 00aBJbaTH
110Cao0 KOjH j€ 3aKOHOM YTBPh)EH Kao HECIOjUB ca CYIHjCKOM (DYHKIIH]jOM.

Yian 138

(1) JaBHa TyXuJamTBa Cy CaMOCTAJIHU APKaBHU OPTaHU
PenyOnuke Cpricke, KOju Yy OKBUPY MPOMUCAHUX MpaBa U AY>KHOCTH
Mpeay3uMajy 3aKoHoM ozpeljeHe Mjepe y omieay OTKpUBaha v TOmbCHa
yUMHHJIANA KPUBUYHUX JIjeNa U yJaxy MpaBHa CPeJCTBa Pajiv 3aITHTE
3aKOHUTOCTH.

(2) OcuuBame, opranu3aiija u HalJIe)KHOCTH jaBHOT TYXKHJIAIIITBA
ypehyjy ce 3akoHOM.

(3) JaBHO Ty>XMIIAIITBO BPLIM CBOjY (DYHKIHM]Yy HA OCHOBY YCTaBa
U 3aKOHA.

Yau 139

(1) JaBHM TyxnonM UMEHYjy c€ HAa MaHJAT yTBPlEH 3aKOHOM.

(2) Manpar Tyxuoua npecraje cMphy, HOAHOIICHEM OCTaBKe,
HaBPLICHEM CTapOCHE JO0OM MPONKCaHE 3aKOHOM 32 00aBe3aH ofJa3aK
y MIEH3H]Y, Kao 1 300T APYTHX pa3yiora MponucaHuX 3aKOHOM.

(3) YcnoBu obaBipama TyXWIadke QyHKIUjE, YKIbYUyjyhn u
AMYHHUTET, YTBPhYjy ce 3aKOHOM.

(4) JaBHU TyXWial He MOXKE 00aBJhaTH CIYyXOy WU OWIIO
KaKaB 110ca0 KOjU je 3aKOHOM YTBpPI)EH Kao HECIIOjUB Ca TYXKHJIAYKOM
(byHKIHjOM.
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Ymau 140

Cynuje, ykibyuyjyhu u npejcjeTHUKe Cy/lIoBa, jaBHE TY>KHOIIE,
YKJbYUyjyhu TIIaBHE jaBHE TYXKHOIIE U FhIXOBE 3aMjeHUKE OMpa, UMEHY]e
U paspjeriaBa Bucoku cyicku u Ty)xuiiauku casjet Pemyonuke Cpricke,
y CKJIaJy ca 3aKOHOM.

Ymau 141

(1) AgBokarypa je caMocTasTHa M HE3aBHCHA JjEIaTHOCT | CITyK0a
KOja Tpy»ka mpaBHy momoh.
(2) Opranmzanyja u pajg aaBokarype ypehyjy ce 3aKoHOM.

Yiau 142

Criyx0a HOTapa je jaBHa cIIy»0a Kojy 00aBjhajy HOTapH Kao
CaMOCTAITHU Y HE3aBHCHU HOCHOIIM TE CITYKOe.

4. PAJTHU TEKCT HALIPTA YCTABA PEIIYBJIMKE CPIICKE
Y OBJIACTU [TPABOCYDHA’

I OCHOBHE O/IPEJIGE

W3mely wi. 3 u ui. 4 nanpra Ycrasa PC?

Oprannzanuja PenyOnuke Cpricke ce TeMesbH Ha Havdemy Mmojelie
BJIaCTHU HAa 3aKOHOAABHY, U3BPIIHY U CYICKY.

OnHoC 3aKOHOJIAaBHE U W3BPIIHE BIIACTU C€ 3aCHHBA HA HHHXOBO]
Mel)ycoOHO] paBHOTEKHU U TIPOBEPABAIDY.

Cyzcka BiacT je He3aBUCHA.

7V Haupry VYcraBa PenyGiuke Cpricke, oBe omapebie Cy TpyNHCaHEe Y OKBUPY

neceror aena. [Ipeqaxem ycraBoTBOpIMMA Ja X ,,JIpeMecTe’ y MeTH JIe0 Halpra
VYcraBa PC, jep cy y meMy rpymucane oapende 0 opraHu3anyju Biaactu PemyOmmke
Cpricke.

Wzmely un. 3 u uin. 4. Haupra Yceraa PC, y OKBUPY OCHOBUX OJIpEI0H, HEOCTaje
YCTaBHOIIPABHO T'apaHTOBAKk-€ Hayela TIO/eNie BIAaCTH Ha Koje OuM ce KacHHje
HaJIoBe3aJie CBE YCTaBHE OJpei0e O CYACKOj U jJaBHOTY)KHIIA4uKOj BIACTH.
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V OPTAHU3AIINJA PEITYBJIMKE CPIICKE’®
Y. A0

CyzicKy BIIacT BpIIe CyIOBH.

CyoBU Cy caMOCTalIHU U HE3aBUCHH U CyJIe Ha OCHOBY YCTaBa
1 3aKOHa.

CynoBu 1mITUTE JBYJACKA TpaBa U ciodoje, yrepheHa npasa u
HHTEpece cy0jekara mpaBa 1 3aKOHUTOCT.

Yn. B!

OcHuBame, HAJJICKHOCTH, OPraHu3alija U MOCTYIaK MPe]
cynoBuma ypelyjy ce 3aKOHOM.

Hajeumm cyn y PenmyOmumm Cprickoj je Bpxoau cyn PemyOnmke
Cpricke.

BpxoBuu cyn PenyOnuke Cpricke o0e30ehyje jenMHCTBEHY
IpUMEHY 3aKoHa Ha TepuTopuju Pemyonuke Cprcke.

Y. B2

PacmipaBipame mipes; CyZIoM je jaBHO.

JaBHOCT ce MOKe MCKJbYYHTH y CIydajeBHUMa NpenBuleHUM
3aKOHOM pajiyl 3alITUTE oceOHMX nHTepeca Penmyonuke Cpricke, yyBama
TajHe, 3alITUTE MOpaja, HHTepeca MaJIOJICTHUKA, PUBATHOT KUBOTA
Y4Y€CHHUKA y TOCTYIIKY U PaJy 3alUTUTE APYTUX OMIITUX UHTEPECaA.

Y. T8

Cyn cynu y Behy.
3aKOHOM C€ MPOIKUCYje Y KOjUM ClIydyajeBUMa CYAHU Cyauja
MojeAnHAIl.

Onpende o CyICKO] W jaBHOTY)KMIIQUKOj BIACTH CJEAE HAKOH OfApeadu o
3aKOHOJIaBHOj U U3BPIIHO] BIACTH.

19" TIpermacan un. 131 Hanpra Ycrasa PC.

Ui b je HacTao KOMOMHOBaWmEM M AOMYHOM oApeadu u3 wi. 132. u wi. 133. Haupra
VYcrasa PC.

12 TIpermacan un. 134 nanpra Ycrasa PC.

[Ipenucan un. 135 nanpra Ycrasa PC.
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Yn. 1

Cynujama ce rapaHTtyje CTallHOCT Y BpIICHY CYJHjcKe (PyHKIH]je

Cynmjcka GyHKITHja Tpaje ox n300pa 3a Cyan]jy 1a CBe IOK CyIrja
HE HaBPIIH PaHH BEK.

Cynujy oupa Cyncko onesberse Bucokor cyackor u Ty KHUIauKor
casjera PemmyOnnuke Cpricke.

Yenoru 3a u300p cynuje ypehyjy ce 3akoHOM.

Mannpar cynuje npecraje cMmphy, MOJHOILICHEM OCTaBKe,
HaBpIIaBakEM CTapOCHE JIOOW MpoIHcaHe 3aKOHOM 3a o0aBe3aH
0JlJ1a3aK y MeH3Hjy, 300T IPyrux pasiora NpornucaHux 3aKOHOM, Kao U
paspeiiemnem.

Cynuja ce paspelaBa Ha OCHOBY pa3jiora IpOIUCAaHUX 3aKOHOM.

Cynuja He MOKe OUTH MpeMEeITeH MPOTUB CBOje BOJbE, OCUM Y
cllydajeBHMa MpeIBUl)eHIM 3aKOHOM.

Yn. B

Huko ko yuyecTByje y o0aBibamy cyaujcke QpyHKIHje HE MOXKE
OWTH MO3BaH HA OITOBOPHOCT 33 MUILJbEHHE WM OJUTYKY JIOHETY Y BE3H
ca BpiIewmeM (YHKIUje, HATH MOKe OWUTH MPUTBOpPEH 0e3 o100pema
Bucoxor cyackor u Ty>kuiiadkor casjera Pemyomuke Cpricke.

Cynmja He MOXKe BPIITUTH jaBHY (QYHKIIH]y HUTH 00aBJhaTH IMOCA0
KOjH je 3aKOHOM YTBpI)eH Kao HECIIOjUB Ca CyAHjCKOM (pyHKLIHjOM.

Yn. E

JaBHO TY)XKWJIAIITBO j€ CaMOCTATHH Jp>KaBHH opraH PemyOnmke
Cpricke, KOjU y OKBUPY TPOMUCAHKUX TIPaBa U JY>KHOCTH TPETy3UMajy
3aKOHOM ojipel)eHe Mepe y mormieny OTKpUBamka U rOmkemha yIUHUIIAIA
KPUBUYHHUX JeJla U Mpey3uMa Mepe 3a 3alUTHTy YCTaBHOCTH U
3aKOHUTOCTH.

OcHuBamwe, YKUJalkhe, OpraHu3ainja u HaJJIeKHOCT jaBHOT
TYy>KHJIAIITBa ypehyjy ce 3akoHoM.

He mocroju y HanppTy YcTaBa — BayKHO je yCTABOM T'apaHTOBATH CTATHOCT CYIIHjCKE
¢yHkumje 1 HeMoryhHOCT mpemernraja cyauja. [IpumrkoM n3paae oBor 4iaHa, Kao
oJIa3Ha OCHOBa, kopuiiheH je wi. 137, cr. 2 Hanpra YcraBa Peny0miuke Cpricke.
I'apanTOBame NMyHHTETA U HECTIOJUBOCTH cyncke dyHkimje. KomOnnanmja wi. 136
u 137. Haupra Ycrasa, ¢ HAHOMeHOM Ja je wi. 136 Haupra npedopMmyIircaH.
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JaBHO TyXHJaIITBO BPIIX CBOjy (PyHKIMjy HAa OCHOBY yCTaBa,
3aKOHA U APYTUX OMIUTHX aKara, JOHETHX Y CKJIaJly ca 3aKOHOM.

. K1

@DyHKIH]ja jaBHOT TY)KHOIIA je CTaJHA.

OyHKIMja jaBHOT Ty)KHOLA Tpaje o1 U300pa 3a jaBHOT TY)KHOLA
ma CBE JIOK jaBHU TY)KWJIAIl HE HaBPIIM PaJHU BEK.

YciioBu 3a U300p jaBHOT TY)KHOI[A, [NIABHOT jJaBHOT TYXHOLIA U
3aMEHUKa jaBHOT TYXKHOIIA ypehyjy ce 3aKOHOM.

MaHnzar jaBHOT TYXKHOIIa IpecTaje cMphy, TOAHOIIEHEM OCTaBKe,
HaBpIICHEM CTApOCHE J0OH IPONUCaHe 3aKOHOM 32 00aBe3aH 0y1a3aK y
MIEH3H]jY, 300T IPpyrHX pas3iora NpoIrCcaHuX 3aKOHOM, K0 U Pa3peLICHEM.

JaBHU Tyxwunal ce paspemiaBa Ha OCHOBY pas3Jiora MpONHCaHuX
3aKOHOM.

Y. 37

Huxko ko ydectByje y o0aBibamy jaBHOTYXHJIauKe QyHKIHjE HE
MOXe OMTH TI03BaH Ha OJrOBOPHOCT 33 MHUIJBECH-E UIIN OAYKY TOHETY
y BE3M ca BplIckheM (YHKIHMje, HUTH MOXe OWTH MPUTBOpEH 0e3
on00pema Brcokor cyickor u Ty;kunadkor caBjera Pemyonuke Cpricke.
JaBHHE TyXnTaIl He MOKE BPIIUTH jaBHY (PYHKITH]Y HUTH 00aBIbaTH
I0Cao0 KOjH j& 3aKOHOM yTBpheH Kao HECTIOjUB Cca TYKHITAuKOM (PyHKITH]jOM

Un. N8

Bucoxu cyncku u Tyxunadku casjet PemyOnuke Cpricke je
caMocTajaH 1 He3aBHUCaH opraH y Penmyommiin Cprickoj, KOju ce cacToju
n3 Cynckor u TyXHIa4KoT 0JIe/heHha U KOjU jJeMUH HE3aBUCHOCT CY/10Ba
Y CAaMOCTAITHOCT jaBHUX TYXKHUJIAIa.

3HavajHo MW3MemeH wi. 139 mHampra Ycraa PC Tako 12 HOMOTEXHHYKH U
CaJipkajHO OAroBapa MPEOCTaINM oJ[peadama BEe3aH!M 3a IpaBocyle.

Wmynurer n HecnojuBoct — paspabhen wi. 139, ct. 3—4 naupra Ycrasa PC.

Ymecto . 130 Hanpra Ycrasa PC. Tum moBozoM, YMHM ce CyBHIIHUM 4i. 140.
Harpra YcraBa PC koju HaBoau ja ,,cynuje, yKibydyjyhu u mpescjeHike cy1oBa,
jaBHE Ty)XHOLE, YKJbydyjyhH rilaBHE jaBHE TY)KHOIlE U I-HXOBE 3aMjeHUKe Oupa,
MMEHyje U pa3pjerraBa Bucoku cyacku u Tyxunadku caseT PemyOmuke Cpricke, y
CKJIJly Ca 3aKOHOM"“.
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Paz[, opraHmaqua, HaJJIC)KHOCTH U osnamhema Brcokor CyACKor

U TY>XKHJIQYKOT caBeTa ypehyjy ce 3akoHOM.

Y. J¥

AJBOKaTypa je caMOCTaJiHa ¥ HE3aBUCHA J[jeJIAaTHOCT U CIIyK0a

Koja TIpy»Ka NpaBHY IOMON.

Opranu3zanuja u pan aaBokarype ypelhyjy ce 3aKoHOM.

. K

Ciyx0a HOTapa ja jaBHa cIyk0a kKojy 00aBJbajy HOTapH Kao

CaMOCTaJIHU U1 HE3aBUMCHHU HOCHOIIU TC CJ'Iy>K6€.

Opranuzanuja u pan ciyx0e Hotapa ypelyjy ce 3aKOHOM.

5. U3BOPU KOPUIITREHU 3A CACTABJbAILE PAJTHOT
TEKCTA HALIPTA YCTABA PEITYBJIMKE CPIICKE ¥
OBJIACTHU ITPABOCYBA

[TpuiukoM cacraBsbama paJHOT TeKcTa HalpTa Ycraa PemyOnuke

Cprcke y obnactu npaBocyha xopumhenu cy (jou yBeK) akTyeaIHH
YcraB Penyonuke Cpricke, HoBH Haupt Ycrasa PenmyOnuke Cprcke,
aktyenHu Ycra Pemyonuke CpoOuje, kao u Ycras Penyonmuke CpOuje
o 1990. roguue.?! Aytop pamHor Tekcra Harpra Ycrasa PC y obmactu
npaBocyha je moceOHy makmy yCpeACpenno U Ha YCTaBHE TEKCTOBE
JpKaBa y OKPYKewY, T Ha HEKe ycTaBe y3ope, HomyT OCHOBHOT 3aKOHA
Hewmauke, akryennor YeraBa Aycrpuje u @panirycke?.

AyTop je pasHu TeKcT HaupTa YcraBa PemyOnuke Cpricke 3aCHOBao

1 Ha MOjeNuHUM MehyHaponHuM u3BOpUMa momyT MOHTpeascke

20
21

22

IIpenucan un. 141 nanpra Ycrasa PC.

JonymeH 4. 142 nanpra Ycrasa PC ct. 2.

CetuMo ce Ha OBOM MecTy peur Pamommupa B. Jlykuha, koju je UCTHLIAO ,,CHAXKaH
yrunaj Ycrasa Pemy6mke Cp6uje u3 1990. rogune Ha Ycras Cprcke PerryGmnmke
buX (xacuuje Perry6mike Cpricke — mpum. A.H.)“, omHOCHO 1a je YeraB PeryOmmke
Cpbuje 6uo ,,y30p Penyomuim Cprickoj (JIykuh 2024, 244).

VYuop. OcHoBru 3akoH Hemauke ( Basic Law for the Federal Republic of Germany
in the revised version published in the Federal Law Gazette Part 111, classification
number 100-1, as last amended by the Act of 22 March 2025 — Federal Law Gazette
2025 1, No. 94) u YcraB Aytpuje (Constitution of Austria (as amended in 2024):
Federal Constitutional Act (Bundes-Verfassungsgesetz) (B-VG) (reinst. 1945), StF:
BGBI. Nr. 1/1930 (WV) idF BGBI. I Nr. 194/1999 (DFB), 1 October 1920).
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YHHMBEp3aJHe AeKJIapaluje 0 He3aBUCHOCTH cyauja on 1983. roaune,
EBporcke nmoBesbe 0 3akoHy 3a cynuje Casera EBpone ox 1998. rogune
kao u bopo nexnapaije — Cynuje ¥ TY>KHOIH Y IEMOKPATCKOM PEIKUMY
on 2009. ronuHe, OAHOCHO KOHCYNITOBamy MojequHux CaBeToaBHUX
MHNbeHa Benernnjancke komucuje CaBera EBporne monyT MUNIJbEHA
op. 337/2005 yemepenor ka buX u Penryomimiiu Cprickoj, ainu 1 MEIIUIbEHa
op 1027 u 1047/2021, Te munuberwa 6p. 1026 u 1067/2021, xoje cy 3a
peaMeT UMale HalUpT YCTaBHUX aMaHJMaHa y o0OmacTu npaBocyha u
came ycTaBHe amaHaMaHe y obnactu npaBocyha y Penmyomuu Cpouju.

Hamocnerky, ayTop je y 003up y3e0 U CTaBOBE MPEBACXOIHO
noMahe ycTaBHOTIpaBHE HayKe, OMHOCHO MOHOTpaCKe CTy/IHje 1 WIAHKE
HCTAaKHYTHX yCTaBHUX IIPaBHUKA y Hac.

6. IMJbEBHU, OBJAIIBEBA U 3AKIBYUIIU PAJTHOI!
TEKCTA HALIPTA YCTABA PEITIYBJIMKE CPIICKE ¥V
OBJIACTHU ITPABOCYBA

1. Penmyonuka Cpricka, 3a pa3iuky of Jlejrornckor ycraBa bocHe
n XepreroBuae (pakTUUKU MPETo3Haje MOCTojarke Havesa IMojelie
Biractu. Baxkehu YcraB PenmyOnuke Cpricke y cBojuM oapemdama
pasiuKyje 3aKOHOAABHY, U3BPIIHY U CyACKY BIacT. [lejTOHCKH ycTaB
buX He no3Haje cyncky Biact. OHa je, jeTHOCTpaHOM OiTyKoM Bucokor
npenctaBauka YH y buX, ocnosana 2000. roqune. be3z 063upa Ha TO
,,CynoBu y Pemmy6mumm Cprickoj Hucy xujepapxujcku noapehenn Cymy
bocue u Xeprerosune™ (Mapkosuh 2021, 302).

2. IlpBu geo Hampra YcraBa PC, nHa3BaH ,,OcHOBHE onpende”,
HEOITXOJIHO j€ ,,000TaTUTH  YyCTAaBHOM IPOKJIAMAIIMjOM Hauela MoJIeIie
Biactu (mpumep. ,,Opranusaiuja Penyonuke Cpricke ce Temesbu Ha
HaudeJy ToJielie BIaCTH Ha 3aKOHOJaBHY, U3BPIIHY H CyAcKy. OgHoC
3aKOHOJ[ABHE M M3BPILHE BJIACTH CE 3aCHUBA Ha HHX0BOj Mel)yCOOHO]
paBHOTEXXU W TIpoBepaBamy. Cyncka BiacT je He3aBucHa)“. Ha Taj
HauuH OM ce HAa CaMOM ITOYETKYy yCTaBa MCTaKJa jacHa OIMPEae/heHOCT
YCTaBOTBOPIIA Ka YCTaBHO] TapaHIMjd HE3aBUCHOCTHU CYIICKE BIIACTH,
mTo Ou OWjIa MPEAHOCT Y OJHOCY Ha aKTYEITHO YCTaBHO pellieHke, Koje
OBaKaB 4aH He (IIpe)o3Haje.

3. Cyzacka u jaBHOTYKHIJIadka BiacT (mpaBocyhe) He cMejy na
Oyny ,,BU3yelHO ckpajuyTe” y Oynmyhem YcraBy PC. BbuxoBo mecto
HHje Y OKBHPY CaMOCTAIHOT JieceTor jena Harpra YcraBa PC, Beh
y ckiiony neror nena Hampra Ycrasa PC. Iletu neo namnpra Ycrasa
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PC 6aBu ce opranuzanujom (Binactu) PenmyOnuke Cpricke, OMHOCHO
3aKOHOJJABHOM M M3BPIIIHOM Biamihy. Ykonuko 01 ce Ha moyetky Oymyher
Ycrapa PeryOnuke Cpricke, y OKBHPY MPBOT Jieja, HAIA0 YWiIaH KOjU
MpOKJIaMyje TOJIeNTy BIACTH, OHJIA je BUIIE HEero JIOTMYHO Jia CYJCKa
(¥ jaBHOTY)KIUTauKa) BJIACT CBOje MECTO MpoHal)y ynpaBo y OKBHPY
rieror gena Oymyher Yeraa PC. Ha Taj HaunH OM ce HOMOTEXHUYKHU
3a0KpY’KWJIa IeJTMHA, OHOCHO CTPYKTypa METOor Jesla HalpTa Ycrasa
PC, a yjenno u paspanuio Hampel MPOKJIaMOBAaHO Hadeso Mojese
BJIACTH.

4. Onpende o Cy/lCcKoj U jaBHOTYKHUIIAUKO] BiIAacTH (TmpaBocyly)
n3 HarpTa Ycrasa Penmy6nmke Cpricke HEOTIXOIHO j€ MOTTYHUTH, TIpeMaa
caM ayTop paJHOT TEKCTa HalpTa HHUje MpHUcTaluna ,,onrepehnBama‘
ycTaBHOT Tekcra. Texxehu na 3aapKu MUHMMaIMCTHYKU MPUCTYI
MIPUIIMKOM U3pajie paJHor TeKCTa HAalpTa, 10 Y30py Ha caM HalpT, ajld
u jor yBek aktyennu Ycras PC, aytop je pedenunucao Heke nmocrojehe
onmpenOe u3 Harpra YcraBa PC, yHeo HeKe HOBe, aJd je U ,,yBeO * y paau
TEKCT HAIpTa yCTaBa rapaHTOBAIbE CTATHOCTH CYAHjCKe QYHKIHjEC U
HEIMPEMECTUBOCTH cyauja. To je, mpeMa MUILUbEHY ayTopa, jefdaH o1l
HajBaXHUjUX KOpaka Ja Ou ce y OyayhHocTH (Zocananimin) 3arocaeHunn
MpaBoCyIHUX MHCTUTYLWja buX ompenenunu 3a pan y npaBoCyaHUM
nHCcTUTyHMjama Penyomuke Cpricke.

5. Pagam TexcT Hanpra YcraBa PemyOmmke Cpricke, KOju OBUM
IyTEM ayTop TIpeaaje Cymy CTPydIHE jaBHOCTH, HOPMHpPAH je a30yIHUM
cJIOBMMa, a He OpojeBuMa. Pasior je mpakTudHe IpUpOe — IUJb TBOPIIA
panHor Tekcta Haupta Ycrasa PC je na onakma Oynyhem ycraBoTBopity
MOTEHIIMjAHO TPEey3uMame OJpeI0N 13 OBOT HAIPTa, a Jia Ta MPUTOM
He 30yHH OpojeBHMa, jep je ayTop OBOT paJIHOT TEKCTa HalpTa YcraBa
PC npucranuna Hopmupama npaBocyha y okBupy meror nena oymyher
Ycrasa PC koju HOCH Ha3uB ,,Opranu3anuja Pemyomuke Cpricke™.

6. Opranuzanuja cyjicke Biactu (wiaHoBu A—D pajHOT TekcTa
Hanpta YcraBa). UnanoBu A, b, B, I' pagHor tekcra Hanpra YcraBa
Peny6nuke Cpricke y Hajsehoj Mepu onroBapajy wiaHoBuma 131-135
VYerapa. KoHKpeTHO, Wwiiad A paJHOT TEKCTa y MOTIYHOCTH je TIpenrcaH
yrad 131 HanpTa YcTaBa v OH rapaHTyje CaMOCTATHOCT M HE3aBUCHOCT
cynoBa. CaMOCTaTHOCT M HE3aBUCHOCT CY/IOBa MpecTaBiba condicio
sine qua non npaBHe apkaBe. Yian b HacTao je KOMOMHOBaKkEM YIaHOBA
132-133 manpra YcraBa PC u uMe je npokiiaMmoBaHo ypeheme cymosa.
Unan B npencrasspa konujy unana 134 nanpra YcraBa U BUME ce
rapanryje jaBHocT cyhema, ok uiaH [ mpeacTaBiba KONMHjy diiaHa
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135 xojum ce mpomucyje 300pHOCT cyhema. Hajseha HoBuHa yBeneHa
je unanom /I pagHOTr TeKcTa HanpTa, KOjuUM ce 00e30ehyje crtanHocT
cyaujcke QyHKIM]jE U HEIPEMECTUBOCT Cynuja. MUIJbEHa CMO Jia
Hadvella CTATHOCTH Cyaujcke (QYHKIHje U HEPEMEeCTHBOCTH CyIHja
TpeACTaBibajy 3Ha4ajHO 00e30eheme caMOCTaTHOCTH CYACKE BIIACTH.
HcroBpemeHo, Kako je y HaUpTy ycraBa npeasuleH HauuH u3bopa
3aKOHOAABHE M U3BPIIHE BIACTH, CMAaTPaMo J1a je y IyXy IOJIeJie BIACTH,
OHOCHO PaBHONPABHOCTH TPHU]y BIACTH J1a MPEABUAMMO U HAYMH
n30opa cyauja, OHOCHO Ja My ,,JIOICIUMO™ yCTaBHU paHT. MelhyTum,
Jia OW CTIPEYHITH OITACHOCT JIa CTATHOCT U HETIOKPETHOCT CyJ/Ivja N3a30Be
HoceIulle Ha BUXOB paj U Aelame, IPeABUIeIH CMO MOTryhHOCT na
OHHM Oyzy pa3pelIeHH Ha OCHOBY pa3jiora npeABUlEeHUX alleKBaTHUM
3aKOHCKUM peliemeM/perenuma. Yinan ‘b, HacTao je KOMOMHOBambEM
Y u3MeHaMa wianoBa 136 u 137 Hanpra YcraBa u BUME C€ TapaHTyje
CY[IMjCKH UMYHHUTET M HECTIOjUBOCT CynujcKe (hyHKIIHje.

7. Pagau Texct Hanpra ycraBa wianosuma E, XK, 3 ypenwno je
JaBHOTYXXMJIa4uKy BiacT. YmanoM E ce jaBHO TyxwmmamTBo y PermryOmmmm
Cprickoj aeuHuUILIE KA0 caMOCTaIHU IpxKaBHU opral Penyonuke Cpricke,
KOjU y OKBHPY HPOIUCAHMX NpaBa U JY)KHOCTH MPEAYy3UMajy 3aKOHOM
oapehene Mepe y noriey OTKpUBamba U TOkCHha yUHHUIAA KPUBUUHUX
Jeja U Impey3uMa Mepe 3a 3allTUTY YCTaBHOCTH M 3aKOHUTOCTH.
[Topen Tora mTo ce Ha OBaj HAYMH YCTABOM jEeMUYH CaMOCTAITHOCT
JABHOTY>KWJIAUKE BJIACTH, IOMEHYTH YJIaH paJHOI TEKCTa HaLpTa YCTaBa
PC 3akoHOzAaBIly ycTyna NUTamke OCHUBAA, YKUAAka, OpraHu3aLuje u
HA/IJISKHOCTH jaBHOT TYXKHJIAIITBA, T€, CTABOM 3, yTBphyje 1a CTO CBOjy
(YHKIHMjy BpIIM HA OCHOBY yCTaBa, 3aKOHA M JAPYTHX OMNILITHX aKara,
JIOHETHX Y CKJIaJly ca 3aKOHOM, IoNymYjyhu Ha Taj HaumH wiaH 138, craB
3 manpra YcraBa. Ha taj HauuH ce 3ampaBo oapel)yje orcer (rpaHuiie)
CaMOCTaJIHOCTH jaBHOTYXxMJauke BiacTu. Ynan XK rapanryje craaHocTt
jaBHOTYXMIauke (DyHKIFje TOK yCJIOBE 3a M300p, Kao U pasiore 3a
paspelemne npenymra 3akononasy. Hamocnerky, uian 3 rapantyje
WMYHUTET jaBHOTYKUJIauKe (PyHKIM]jE ¥ HECIIOJUBOCT jaBHOTYKUIIauKe
dyHkHje.

8. Umanowm u craBoM | nedunncaH je BUCOKY CyACKH U Ty KMJTauKu
CaBeT Kao He3aBHWCaH W caMocTajaH opraH Pemybmmke Cprcke, T0K
Cy CTaBOM 2 3aKOHOZABILY IIpENyIITEHA MUTaka pajaa, OopraHusanyje,
HaJJIEKHOCTU M oBlamhema BHUCoKOr cyackor U TyKHJIQuKOT' CaBeTa.
Pagnu texct nanpra YcraBa PC y obGnactu npaBocyha, mo yzopy
Ha jocraBibeH Haupt YcraBa PC, uinanoBuma J u K je y ocHOBHUM
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LpTama ypeauo muTama aJBoKaType U ciayxoe Hotapa. Mako momenyTte
WHCTUTYLHMj€ Y HAjCTPOKEM CMHUCIy HE TpUNajajy mpaBocyl)y, oHe cy
071 BEJIMKOT 3Ha4aja 3a BeroOBO HECMETAaHO (PyHKIMOHKCama Ia ce, 300T
TOTa, MOTY HOPMHPATH y 0BOM jeny Oyayher Ycerasa PeryOmiuke Cpricke.
Pagnu TekcT Hanpra wiaHa J, koju ce 0aBU MHUTamkEM aJBOKAaType, y
MOTHYHOCTH ofroBapa wiad 141. manpra Ycrasa PC, noxk je unan K
JOyHheHa Bep3uja wiaHa 142 nanpra YcrtaBa, Oyayhu aa je cTaBoM.
2. ypenuo Ja MuTamke OpraHu3alyje u pajaa cioyx0e HoTapa mpumnana
3aKOHO/IaBILY.
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Aleksa Nikoli¢

WORKING DRAFT OF THE CONSTITUTION OF
THE REPUBLIC OF SRPSKA IN THE FIELD OF THE
JUDICIARY. CONTRIBUTION TO THE PUBLIC DEBATE ON
CONSTITUTIONAL AMENDMENTS

Resume

In this brief analysis, the author presents a personal working draft
of the Constitution of the Republic of Srpska, as submitted during the
public debate on constitutional amendments held on April 17, 2025.
Due to the complexity of the subject matter and the fact that drafting a
constitutional text is inherently a “team effort,” the author has chosen to
contribute to this discussion solely in the area of the judiciary (judicial
and prosecutorial authority).

Prior to presenting the working draft, the author provides an
introductory explanation of the background leading to the initiative for
the adoption and (potentially) enactment of a new constitutional text
for the Republic of Srpska, with a particular emphasis on the necessary
changes in the field of the judiciary. This is followed by a detailed legal
rationale for drafting the working text of the Constitution of the Republic
of Srpska. After the author’s contribution — the working draft of the
constitutional provisions concerning the judiciary — an explanation is
provided outlining the legal sources utilized in the drafting process, as
well as the objectives the author aimed to achieve through this text.

Keywords: Bosnia and Herzegovina, Republic of Srpska,
constitutional changes, Constitution of the Republic
of Srpska, judiciary, judicial authority, prosecutorial
authority.
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IGNORANTIA LEGIS NOCET™

VY cBHMa MOJEpPHUM TMPaBHUM CHCTEMHUMa Ba)XKM MPUHIIHIL:
ignorantia legis nocet (He3HambE 3aKOHA HE TTOMaXKe, MIJTH HE3HAHE
3aKoHa mkoaw). MelyTum Haria MopaiiHa CBECT Ce TIPOTHB Tora OyHH.
3a By MOXe OJroBapaTH U MOKe OMTH KPUB CaMO OHaj KOjH je 3HAO
Jla je MOBPEIHO JIy>KHOCT, KOjU je JIaKje MO3HaBao CBOjy JAYXXHOCT
(anp. Simmel y Einl. in die Moralwissenschaft, 260 i 261 nokasyje
HEIMPABUIIHOCT TOPHH-ET CTaBa TUME ,,IIITO O jJEIHO] {yKHOCTH Y CMHCITY,
Jla je ’eHa MoBpe/ia KPUBHIIA, MOXKE OUTH PEUH CAMO YTOIUKO YKOIUKO
OHA JIy’)KHOCT TMOCTOjU CBECHO MCUXOJIONIKU. Ko HUje CBECTaH HUKAKBE
JY’)KHOCTH, HE MOXE je HH Kao KPUB MOBPEAUTH ). MU CIIOHTAaHO
pearupamMmo Ha TOpH-HM IPUHIMII Kao HempaBuiaH: Kako Moxke oarosapatu
YOBEK KOjH He 3Ha 1ITa je ckpuBro?** Mmak, 1 mope; Tora Imto je ycalheH
y JbYACKY MOPaITHY CBECT TaKO JyOOKO KOJI CBAKOT YOBEKA, BAJKH Y CBUMa
MIpaBHUM CHCTEMHMa IPHHINI ignorantia legis nocet. Kakas je y3pok
toMe? bes cyMme OH TocToju, 6e3 CyMmbe Mopa OUTH BPJIO Ba)kaH.

[o jennom cxBarawy (G. Simmel), y3poK je y TOME IITO jeIHO
MpaBHO MPABUJIO, jeJlaH 3aKOH y MMOYETKY HENO3HAT HAPOLY, MOCTaje
JOIHHU]jE, CBOjOM IPHUMEHOM IIO3HAT: MPUMEHOM CE€ PacinpocTUpe
Mo3HaBae 3akoHa. TrMe akiie mro hie Heko OMTH KaXKieH U T hie HeKo
m3ryontn rpahaHcKu crop octanu he cazHaTH Ja BaKH jeIHO TPaBHO
npasuiio. Camo QyHKIIMOHUCAE, CaM JKUBOT TPaBa jé HCTOBPEMEHO
o0jaBbuBamLe MpaBa. — Ha oBo mienuiTe ctaBulieMo oBe HaroMmeHre: [1pe
CBera, v IocJie Tora Huje CUrypHo jia he cBH Jby/u MO3HATH TO MIPABHO
MpaBUIO. YKOJIMKO je Ka3Ha, KOjy MOBJIa4H 32 COOOM MOBpE/a jeJHOT
MpaBuIIa, Marmkba, YTOJIMKO je Mame BepoBaTHO aa he ce mpaBHO MpaBuIiIo
pacmpoctpetd. MehyTuMm, Jpyau 3Hajy U 0e3 Tora 0OM9IHO 3a MpaBHA
MpaBHIIa YHja IOBpe/Ia MoBiadn 3a coooM Behy ka3ny (HIIp. 3a yOHUCTBO,
najbeBuHY, Kpahy, uta). OHzae mak rae oBa ujaeja MOXXe OUTH BHILE
olpasJaHa, rje oHa norala BUILIE UCTHHY KOJ MPaBUia Koja MoBaye

Ipod. mp Bophe Tacuh, (Bpame, 1898 — beorpan, 1943).
Papn je u3BopHO 00jaBibeH y ApXHBY 3a TIpaBHE U IPYIITBEHE Hayke, Op. 2/1920, k.
L, ctp. 121-130.
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Mamby KasHy, Ty Y CTBapH JbYIH UMajy Mame MPWIHKE A3 UX YIO3HAjy:
Jep, cacBuM je jacHo a cUTHMja KpUBUYHA Jiefia U CUTHUJU CIIOPOBU HE
oOpahajy naxmy Jbyu. Y CBakoM ciiydajy Ouhe Jbyu Koju He 3Hajy 3a
JEIHO TpaBWIIO, a KOoju he mmak OMTH KakKi-eHU. YBEeK he OUTH nmakie
CITy4ajeBa KaJ ce MOYKe ITPETIOCTAaBIbaTH Ja jeIHO JIUTIE He 3Ha 32 jeTHO
NpaBHO MpaBwiIo. BaH cBake cyMmbe je Mak Ja MpBHU, JOK OCTAJIH jOII
HUCY Ca3Halli, OJroBapajy Kao KpuBH 0e3 003upa Ha TO jecy JIM 3HAIIN
nnu He. CeM Tora, octaje Heoapeheno — koju cy To npsu? Komuko myrta
Tpeba /1a ce MoHaBJbka jeiHa Ka3Ha (Tj. MpUMeHa jeJJHe KpUBUYHOIIPaBHE
HOpME), T1a JIa Ce 3aKJby4H J1a CBET TO 3HA?

OBo TIeIUINITE HAM OTKPHBA jenaH (akT KOju pacupocTpamyje
MI03HABAHE 3aKOHA — Y TOME j€ hEeroBa BPEIHOCT.

[lo mpyrom cxBaramy, y3pOK je y TOME IITO Cy MpaBHA MIpaBUiIa
M3pa3 MmpaBHE CBECTH Hapona, IpeMa TOME JbYIH, Ha KOje ce UMajy
MIPUMEHUTH NpaBHA MPaBUIIa, 3Hajy UX YHANpPE., 3Hajy UX U OHJA
rOpHbe MPABUIIO HUKAKO He Moxke OuTH HenpaBuitHO (Gierke, Deutsches
Privatrecht 1, 1895, § 134).

,,IberoB (oBora nmpasuia) OCHOB HHje (DUKITH]ja OMIITET T03HABAbA
3akoHa, Beh MHCa0 J1a ce y 3aKOHCKOM IpaBy O€JeXH OHO ILTO KUBU WIIN
LITO je TpeOaJlo )KUBETH y IPaBHOj CBECTH cBaKora“ — OBaKBO CXBaTambe
WJIK TI0JIa3H OJ1 jeJIHE MPETIOCTABKE Jia IIOCTOJU jeJIHA JeIHOCTaBHA
CBECT O IpaBy KOJl CBUjY JbY/IH, Jia j& JIPYIITBO XOMOTEHO 110 CBOM
cacTaBy, 1a Cy CJICICTBEHO U HJEje JbY/IH, MOPAIHE, IPAaBHE PEITUTHO3HE
U JIpyre jeJHe UCTe Koj CBHUjy. Jep He mocToju ju oBaj (haKT, OHJA ce
MOJKE TOBOPUTH O TOME Jia IIPaBO XUBHU Yy MPABHO]j CBECTHU C8AKO2A.
JloTie npencTaBHUK BEroB HHje MOrao uhu, jep OH Aojaje: ,,uiIH IITO je
mpebano KUBETH y MpaBHOj cBecTH cBakora™. lIta je TuMe yuumeHo?
[TocraBspa ce M3BeCTaH €TUYKM 3aXTEB HA MOjEIMHIA Ja UMa jeIHY
onpeheny npaBHy cBecT. Pa3yMJBHBO je 1a ce TTOCTaBH 3aXTEB Jla CBaKU
MMa Ty>KHOCTH J1a IO3Ha IMPAaBHO MPABMIIO, aJIi HUKAKO HUjE Pa3yMJEUBO
Jla ce MOCTaBH 3aXTEB J]a CBAKU UMa TY)KHOCTH J1a UMa ofpeleHy nmpaBHy
cBecT. To je MCTO TOIHMKO Kao 3aXTEeBATH J1a HEKO BEpYje y jeIHy HayqHYy
JIOTMY WJIH jeJlaH Hay4HU 3aKOH WK Haj3aa y jenaH (akt. O Tome aakie
He Moxe ouTH peun. U kaj ce Beh mocTaBiba 3aXTeB, OHJIA j€ JIOTUIHH]C
MTOCTABUTH TaKaB 3aXTEB Ja je CBAKO TyKaH 3HATH jeTHO IPABHO
MPaBHIO. AKO je TO ITOTPeOHO pajy APYIITBA, PaIy OIIITET HHTepeca,
Kako ce To 0OMYHO Kake, OHJIa je TaKaB 3aXTEB, TAKBa AY>KHOCT CACBUM
JIOTHYHA U OmpaBiaHa. Y TOM cilydajy mpobiem Ou ce TOCTaBHO Ha Ty
OCHOBY JIa C€ JIOKaKe JIa je TO OIUCTA Y MHTepeCy ApyITBa. — Aako IaKk
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TOM ,,Tpeba‘*“ uma J1a ce A3 Jpyrd CMHCA0, OH HE MOXKe OUTH APYTH HEro:
WM Taj J1a ce YMHM jeiHa PHUKIMja 1a JbYIU UMajy jeiHy oapeheny cBect
WM MOYKJIA J1a j€ TO CaMo M3pa3 je/IHe jKeJbe Jia Tako Oyjie.

U 1o mpBoM ¥ 10 IpYroM cXBaTamy JI0Ka3yje ce Ja y CTBapu CBH
TI0jeAMHITH TT03HAjy 3aKOH M J1a je CAaCBUM IPHPOIHO aKO OATOBAPajy:
3a OHO MITO 3Hajy. [IpeMa ToMe y CTBapH MO HUMa U HE BaXKH MPABUIIO
ignorantia legis nocet. OHa U He o0jallIlbaBajy HUTH ONpaBAaBajy
0BO mpaBusio. Kao mTo ce y mpBoM cllyuyajy CTaBHJIO O0jalllibehe Ha
Taj HAYMH IITO Ce YMHM (DUKIIM]ja J1a CBH 3HAjy IIpaBHA MPaBHJIa, TAKO
HCTO y JIPYTOM CIIy4ajy C€ jaBjba 00jalllibermhe Ha Taj HAYWH, IITO Ce
9UHA (UKITHja Ja BAXKH jETHO MPABIIIO KOj¢ HEMa y CTBapW HUKAKBE
MPAaKTUYHE PUMEHE.

MHoro OnrKe HCTHHY je TIEANIITA [0 KOME j€, TIOLITO Cy NPaBHe
HOpME KyNTypHE HOpPME, JOBOJBHO J]a OM HEKO OATOBapao MO3HABAHE
KyJaTypHe HopMe. YUoBek ojrosapa He MITO Mo3Haje oapeheHo npasro
MpaBujIo, Beh MITO TIO3HAje TO MPABUIIO KAO K)IMYPHO, KAO KYITYPHY
TBOpeBUHY. JIOBOJEHO je Ta OH 3HA Ja je 3a0pambeH MOPAITHO je/IaH aKT,
Ia ia je mpaso Ja oaroBapa. JJoBoJpHO je a TI03Haje caMo CBOjY 0basesy,
0e3 003upa Ha TO Ja JIM je 3aKOHOAaBaIl Ty 00aBe3y Gopmynucao u 6e3
0031pa J1a 1 je U KaKBY CaHKI[H]y CTBOPHO. AKO YOBEK HE M03Haje 3aKOH,
HE 3HauW Jia He N03Haje cBOjy 00aBesy (Mayer, Kulturn. Rechtnormen,
§ 75, 76). ,,Ctora je mpaBUIHO, MPUMEHUTH CTaB ignorantia legis nocet,
jep HU y KOJIMKO HETI03HAaBamkh-¢ 3aKOHA HHUjE jeHAKO ca HEITO3HABAkHEM
obaBe3a™.

AKO je TeUIKO MMO3HATH MHCaHe 3aKOHEe, U aKo MMa Majlo JbYAH
KOjH WX TO3HAjy, JIAKO je ca3HaTH HelHCaHe 3aKOHE M CBU HOPMAallHU
JbYJIH Y JEIHOj JIaTOj CPEIMHU [103HAjy KYJITypHE HOpME, Koje Hajuemihe
3Haue MopaiHe HopMme. Te cy HopMe ommTHje u GyHIaMEHTaJIHH]eE.
Kanx ce cTtaBu muTame Ha OBy OCHOBY, CTaBJba ce, 0€3 CyMmbe, Ha
CUTYPHH]Y OCHOBY. AJIM MOPEJT CBETa TOra OHO HUje OJMAKIIO MHOTO Of]
nperxoaHora. Kao mro oHo nmpeTnocTaBiba XOMOT€HOCT IPaBHE CBECTH,
TaKO OBO XOMOTEHOCT KYJITypHE cBecTH. Mel)yThM, pas3inKa 1o CBECTH O
MpaBy y JPYIITBY ITOCTOJH UCTO TOJIMKO KOJHMKO U 1O KynTypu. Komuko
Cy KJIace pa3ImyHe TI0 CBOjOj CBECTH O TPaBY, O MOPAITY, TOIUKO UCTO U
0 CBOM YKYCY 32 JIATEPaTypy ¥ 10 CBOM HauMHY *uBOTa yoriTe. [1lta
CY YIPaBo Te KYJITYpHE HOPME KaJl c€ Y3UMajy Kao jeJIHaKe ca MPaBHUM
no caapxunu? To Mory 6utu camo HOpME O MpaBy, AOK jOILI HHUCY
y3akomeHe. OBo cxBatame Xxohe a kahe OHO MCTO HITO M HMPETXOIHO.
Camo 710K OBO pa3JiMKyje CacBUM jaCHO KYJTYpPHE OJ IIPaBHHUX, Kao
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HOpME KOj€ MMajy OCHOBA y CBECTH OJf HOPMH KOj€ Cy IOCTaJle 3aKOHH,
Kao HOpME ca OpraHn30BaHOM CAHKIIMjOM, OHO APYTO HE YHMHU HUKAKBY
pasnuky. Y momieny caap>KuHe mak, 00aaBa cxBaTama HE YHHE HUKAKBY
pasnuky mehy mruMa. HopMe koje TounBajy y CBECTH IMOCTA]y 3aKOHCKE
HOpME — | TIO JeTHOM | TI0 JIPYTOM cXBaTamy. M 300r Tora npyro Huje
OTHIILIO 1ajbe of1 mpBor. KakBa pasinka mocroju u3Mel)y npaBue cBecTH,
MIPaBHUX HOPMH, JIOK Cy OHE jOII caMe y CBECTH, OHaKBa MCTa pa3inKa
MOCTOjU M3Mely KyITYpHHX M IPAaBHUX HOPMU. 3ap Cy KyATypHE HOpMeE
HOpME MPOIIECHOT MPHUBATHOT TpaBa? 3ap HUCY Yy CBUMa objacThMa
MHOTEe HOpME TeK TBOPEBHHA CAMOT 3aKOHOaBIa? 3ap HUCY TEK MPOIYKT
OZIHOCA COLMAJIHUX cuiia?

U Tako u 1o OBOM CXBaTamy MMa IIyHO HOPMH 3a KOje Cy JbyIu
KaXCHH MaKO 32 BHX HUCY 3HAJIM, OCTaBJbajyhu Ha CTpaHy TO LITO
JbyIW He Tpeda Aa 3Hajy Kako OfiH. KOIHMKO he OMTH KaXXKieHH, IITO HUje
Takole moTmyHo 6e3HadajHO. M 0BO cXBaTame MOKYyIIaBa Jia JOKaxke J1a
JbYIM 3HAjy J1a Cy YYMHWJIM jeTHO JIEIO MPOTHB jellHE MPpaBHE HOpME,
aJly cajia Ha IoCpe/IaH HauMH: JbY/IU UX 3Hajy YKOJIHKO CY OHE KYATypHE.

Csa oBa mIeUIITa Ipelia3e Mpeko jeJHOT OCHOBHOT (akra. OHe
MOKYIIABajy Ja HaM JIOKaXy Ja JbYIH y CTBAapH 3HAjy MpaBHA NpaBUIIa
W Ja ce peMa TOME He jaBJba HUKAaKBa HEMpaB/ad, ako BayKH HMPUHIINI
ignorantia legis nocet. Y CTBapu, CBH JbYIIM HE MI03HA]y [IPABHA IIPaBHIIa
u 1o je yak Hemoryhe. Ko manac mo3naje mpaBHa mpaBmia? Camo
CTPY4hally ¥ TO CTPYUHAIX 3a MOjeINHE TpaBHe rpane. M Bpio gecto
OHHU HX TyMade Ha pa3He HaunHe. KoJMKo KOHTpoBep3a y TyMadewmy
pa3Hux 3akoHa! CeM TOra, KAKBHX CIOKCHHX CUTyalllja UMa 4eCTO y
KHBOTY JIa MIX je TEIIKO MOABECTH MoJ Ma Koju 3akoH! Tpeba nu jorire
JIOKa3uBaThu?

W xaj Tpaxxumo pasyior oBora mpaBuja, MH Ira HE MOXKEMO
TpakuTH He 003upyhu ce Ha 0Baj pakT. AKO 3aKOHOAABAIl PATH PA3YMHO,
oH he y 0BOj cHTyalliju MMOCTYIIUTH HA 0Baj HAYWH. MU yocTasioM oBJie
HCIHTYjEMO TO Kako MPaBHU MOPEAAK, y3eT Kao (akar, y 00jeKTUBHOM
CMHCITY CaapXH y ceOM TakaB MPUHIIHIL

Mo a je moTpeOHo Aa oBle yYUHUMO (QUKLIUjy?

OO0jaimemne 1a 3aKOHOAaBall YNHKM (PUKIU]Y [a JbYIAH 3HA]Y
MpaBHA MPaBWIa HUje HUKaKBO objammbeme. OuKnjoM 0u ce MOTIIo
HemTo 00jaCHUTH ako MMa 3a By M3BeCHOTr pasnora. Kakas pazior
OBJIe TIOCTOjH /1a 3aKOHOAaBall yunHu Gukunjy? TakBor pasziora Hema
3a Quknujy xao takBy. CamMo, ako OM MOpao 1Mo CBaKy LEHY Jia OPKU
TOPHBH €THYKH IPUHIUI Y aliCOIYTHOCTH, @ HE MOTao Jia TO YYHHH,
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npuberasa puxkumju. U y3 1o, ako je moTpedHo Aa ce npen KUM Npasja,
Ko je Taj mehytum? Tora Hema. OTyna u kaa Ou MOCTOjao MPBH YCIOB
¢uxiyja He Ou Oma morpeOHa. AJIM HU Taj IPBU YCJIOB OBJIC HE TIOCTOjH.
Haume, HUje HUKAKO 0€3yCIIOBHO MOTPEOHO Ja e MPABO APKH FOPHET
TIpUHITHTIA — (PUKITH]ja je UMajia YJIOoTY V TIPaBy, YKOJIUKO je CITy)KHJIa Ja
ce Ha jeJaH IocpellaH Ha4WH jeIHa HOBa IpaBHA HJeja, HOBA MpaBHA
WHCTUTYIIMja YHECe y MpaBHHU cucTeM. To je jeaHo CpelncTBo na ce
3aKOHOZABILY TakopehH JOCKOUH, J1a ce TPOTUB HETOBE BOJbE OTBOPH ITYT
3a eBoIyIH]jy npaBa. — [loHekaa mak — oHja, Kaj je Hemoryhe cazHaru
WCTUHY WIH KaJ| Cy MyTEBH JIO € BPJIO TEIIKH, 2 MehyTUM, ONIITH
HWHTEpeC TUME He O 010 3HATHO omTeheH, yrpaBo Tae HHTepec Koju Ou
Ce eBEHTYaJIHO )KPTBOBAO HHj€ BAYKHUJH OJI OIILITET HHTEPECa J1a ce jeaHa
MpaBHA CUTyallja U3BEAE ILUTO Mpe Ha YHUCTUHY — QUKIH]ja je Takohe
norpebHa. — OBe mak HeMaMo HHjeJaH O]l THX ClydyajeBa: HUTH Ce
YBOJIM KaKBa HOBa MpaBHA UJI¢ja HUTH je Hemoryhe ca3HaTH Ty UCTUHY,
HHUTH Haj3a] TIaK MOXKEe OWTH ped O )XKPTBOBAaIY MOCEOHUX MHTEpEca
OIIITEM y TOPHEM CMHCIY. Jep TaMo ce MOXKe CaMO TPETHOCTaBIbATH
Jla je mpaBO MOXKJa MOTPEIInIo, ITO Ce YHAIPEa OMIydyje 3a jeaHy
UCTHHY 003upyhH ce caMo Ha BEpOBaTHOCT M TO HA jeAaH ariCTPaKTaH
HA4YMH — OBJIE MIaK ce 3Ha jefaH (aKT WM MOXKE Ce 3HATH, U TO je YaK
jenan ox ¢yHnaMeHTamHuX (akara, IPEeKo KOjUX HayKa O MpaBy HE
Moyke HumomTo npehu. @ukimja mpema ToMe OBJIe Ce HEe MOXKE HUKAKO
MPUMEHHTH.

Bparumo ce Ha hakra! BpaTumo ce Ha mpaBHU Iopeak kao (akr!
Ty nam jom ocraje na Hah)emo objammerne u Ty hemo ra ogucra u Hahu.

OH Kao TakaB caJp>Ku y ceOHu U3BECHE OCHOBHE Texme. OH je
rnopenak, Tj. couuanan mup. theropa je yimora y Tome jaa Oyme mup.
OH Tpeba, ¢ jeaHe cTpaHe, Ja Ha HEKM HaYWH YPaBHOTEKH COIMAITHE
rxoudmukTe. OH Tpeba, ¢ ApyTe CTpaHe, 1a u3pakaBa y ceOM CBE OCHOBHE
notpebe, CBe OCHOBHE BPEAHOCTH ApyITBa. OH YMHH TO Ha pa3He HAYNHE
mpeMa jeqHoj AaToj UCTOPUCKO] CPEIUHM U jETHOM JaTOM HCTOPHCKOM
MOMEHTY, ca BHIIIE WK Mambe ycriexa. OH MOKe YPaBHOTEKUTH COLIATHE
KOH()JIMKTE Ha Taj HAYMH, IIITO j€ JeJIHO]j COLIUAITHO], CAMO j€/IHO] COIL[HAITHO)]
rpynu natu Moh. MlcToprcko HCKYCTBO HaM TOKasyje /1a j€ TO oTrpelan
HavuH. To je muTame MUTamke 0 OHOCY IPaBa M CONMAIHNX IPyTa y [ITa
OBJIe HaM HHje moTpedHo aa ynasumo. C 1pyre cTpaHe, OH U3paxana y
ceOu cBe OCHOBHE IOTpede, CBE OCHOBHE BPEIHOCTHU JPYIITBA, Takohe
IpeMa HCTOPUCKOj cpeJHN 1 MOMeHTY. [IpaBo je nmpunyheHo dyecto na
npaBu KoMrpoMuc mehy nojenuHuM norpedama Apymrea. Te morpede

171



APXUB, 3/2025 - Bophe Tacuh — Ignorantia Legis Nocet
(cmp 167-176)

ce M3paXkaBajy y OCHOBHHM NPHUHLMIIMMA jeHOT MPAaBHOI CHUCTEMA:
HIIp. jeqHa eTHUKa noTpeda Jo0uja n3pasa y eTHUKOj UICjH, Ta €THYKA
ujeja yna3u y IpaBHUA CHCTEM U MOCTaje O]l €TUYKE MPaBHA, MPaBHU
npuHIuI. [IpaBo yBek He Moxe WhH 0 Kpaja 3a €TUIKOM MOTpedoM:
OHO ce Mopa o0a3peTu u Ha apyre morpede, HIp. HA eKOHOMcKe. 1
MHOTe ITpaBHE MHCTUTYIIH]jE CE Jajy TUMe Jako objacHuTH. [IpaBuaHO
Ou OWJIO Aa BayKW MPUHLMII 12 HE MOXE HUKO KOjU Hema MpPUBATHE
CBOjUHE Ha je[THOj CTBapH Ja MpeHece CBOJUHY Ha UCTO] CTBAPH Ha JPYTO
nune. To je y 0OCTanoM M JIOTHYHO. AJTM €KOHOMCKH KHBOT 3aXTEBa
Jla Y U3BECHUM CJIy4ajeBUMa ce OJICTYIH OJ] TOTa MpaBHiia, TaKO Jia
ce jgemraBa na Tpehe nuie, koje OM KYIHIIO CTBAap Of JIUIla KOME HHje
IpuIajaia npoaara cTBap y CBOjUHY, IOCTAHE BJIACHUKOM HA IITETY
MPBOOUTHOT BJIACHHUKA, KOjU OW MO rOPHEM NPUHIMITY TPABUYHOCTU
Tpebasio 1a ocTaHe BIacHUKOM cTBapH. [IpaBo je yUYMHMIIO KOHLECH]Y
EeKOHOMCKHM ToTpebama. Pamu Tora, 1a ce He OM rOpHUM MPHHIUTIOM
MIPaBUYHOCTH OMETaJIa IUPKYJIalnja eKOHOMCKHX 100apa, OACTyIa ce
ox mera. [Ipaso ce npuiiarolaBa eKOHOMCKUM IIOTpedama, TaKBe Cy OHE
JaHac y MHAMBHIYaJTUCTHYKOM, Oyp>KOaCKOM YCTPOjCTBY, IlI€ CE€ CBE
o0phe jemHMM HEBEPOBATHUM TEMIIOM. AT HeKaia IpaBo HUje MOPaJIo
YHHUTH TaKBE KOHILIECHje, OHJIA KaJ CE KUBOT OOPTa0 jEIHUM CIIOPUM
temnioM. [IpaBo y cBuMa cBOjuUM 00JacTUMa UMa MHCTUTYIIH]jA KOje ce
MOTr'y 00jacHUTH THME. Y TOM CMHUCITY, TPaBHY HAyKy OYEKYjy 030UIJbHU U
MHTEPECAHTHH 3aJalli. Y aIMUHUCTPATUBHOM IIPaBy Tpaxkehu OCHOBHE
MIPUHLMIIE MOJEPHOT (hpaHIlycKor mpasa, mpodecop Jéze MHOTO myTa
o0jarmbaBa jeiHy IpaBHY HHCTHTYLIH]Y KOMIpOMHUCOM nHTepeca. OBxe,
MH CTOjUMO TPeJ TAKBUM CIIy4ajeM.

ETHka mocTaBsba NPUHIMIT: HUKO HE MOXKE OJI'OBApaTH KOju HE
M03Haje TIPaBHO MPABUIIO KOj€ je MOBPE/IO; PABO MOCTaBIba ignorantia
legis nocet (He3Hame 3akoHa KoK ). OYEBUIHO, TTOCTOJU U3BECHA
cynpotHocT. Ha npBu nomen usmiena a je Ta CynpoTHOCT allCOIyTHA.
Ha nu je to tauno, Buaehemo manoudac. — [IpaBo He uie 3a TopHUM
STHYKUM IPUHIKIIOM 10 Kpaja. [IpaBo nuje moeno nhu 3a mum. Y Tome
JISKHU OlpaBAame npaBa y oBome nurtamwy. OHO HHje Moo uhu u3
oBora pazinora. [IpaBo koje 61 Ka3HUIIO CaMO OHOTA KOj! 3HA 3a TPaBHO
MIpaBUIIO He OW MOTITO (DYHKITHOHHCATH. JOIIT Marbe OHO KOje O Ka3HUIIO
caMo OHOTa KOj! 3Ha U Ka3Hy Koja ra yeka. PakTtuuku Huje Mmoryhe na
3Hajy cBM 3aKkoHe. Hema cpencraBa aa 3aKoH HpOApE y CBAKH 3aceiiak
u y cBaky kyhy. HukakBo Tpajame BpeMeHa yrnoTpeO/beHOT y LUJbY
yIO3HaBamka He OW OWJIO JIOBOJHHO Jia CBaKM 0OE3YyCIIOBHO 3HA 3a jeaH
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3akoH. [IpaBo Moke yrnmoTpeOuTH H3BeCHa cpeacTBa (0OHAPOJOBAE)
W W3BECHO BpeMeE J1a Hapo[| YIIO3Ha 3aKOH (ITOCTOjH OOMYHO jenaH POoK
01 00HApOIOBaka 10 CTyMama y )KUBOTY, Y IPUMEHY — vacatio legis).
[ocne Tora, oHO MocTyMa Kao Aa ra 3Hajy cBu. OHO caMo JJOHEKJIE MOXKe
32/I0BOJPUTH €TUIKU MPUHIIAII, CAMO IOTIIE JOKJIE je TO MoTryhe ma om
npaBo (yHKIMOHHUCAN0. tbeMy HUje paBHOAYIIHO Aa JIK JbYAH 3HAjY
3a jefaH 3akoH. HampoTuB, yak 1o ¢B0joj CYLITHHHM OHO TeXH Ja Oyne
OMIITa TEKOBMHA. JeaH 3aKOH je M0CTa0 3aKOHOM y MPaBOM CMHUCIY
peuH TEeK OHJIa Kajia je 00jaBJbeHO HApOy Jia Cy IM03BaHU YMHUOLHU Beh
YYECTBOBAJIN y Fb€TOBOM CTBapamy, Ka/jia je caoniTen Hapoay. CTBapame
3aKOHa IT0 HallleM MHIIJBEHHY 3aBpIliaBa Ce TEK 00HAPOIOBAFHEM. 3aKOHH
KOje HUKO HE 3Ha M KOje HUKO HE MOYKE 3HATH U HUCY 3aKOHH Y CTBApH.
To je HapaBHO (haKTHUKU HUCKJbYUEHO, MOILITO, aKO HUYUM JPYTHM, O0ap
CBOjOM NPUMEHOM OMBajy MO3HATH Hapoxy. To je Kpajwu ciaydaj, na
Uy TOM KPajieM CIy4ajy OH HOCH KapaKTep jaBHOCTH, jeJIHE OIIITE
couyjanHe cTBapu. To je MOIvIo OUTH y 100a KaJl y CTBapamy yUecTBYje
jemHa rpymna Jpyau (TO BaKH 3a 3aKOHE NP KaBHOIIPaBHE). AJTM ITaHacC
KaJl Mace y4ecTByjy, AOIylIe, Ha jeJaH IMOCPeaH HaulH, y CTBapamby
3aKOHA, OHU C€ MOpajy 00jaB/bUBaTH. Y IPBOM MOMEHTY OHH CY OIILTET
MOpEeKJIa ¥ Y HOCIEABEM MOMEHTY JIOTHYHO je Ja Oyay OMIITeT HopeKJa.
AKO JaHac Mace y4ecTByjy OupameM MpeJICTaBHUKA y TIapIIaMEHTY, OHE
Tpeba 1 1a uyjy KakBe 3aKOHE Cy UM JOHEIN HUXOBHU IPEICTABHUIIN. —
HesaBucHo ox Tora, 1aHac je CBECT 0 TOME J1a MOXEe OATOBAPATH CaMO
OHaj KOjH 3Ha JIa je IOBPE/INO jeIaH 3aKOH TOJMKO jaka 300T Tora IITo je
pa3BUjeHa MHAMBUAYaHA CBECT, Ja CE [I0CTaBJba KATETOPUUKH 3aXTEB
Ha opraHe J1a 00jaBibyjy 3akoHe. He3aBucHO on mpupoe 3aKoHa, U Of
Jyxa JAaHallmbera 1o0a, eTHUYKH 3aXTeB KOjU IMOCTOjU Y CBECTH JbYIU
JIOBOJBbAH j€ caM 3a ce0e. — AJM HH jeHO HU JIPYTro 3aKOHOAABall HE
MOJKEe TTOTIIYHO 33JI0BOJHOTH M TTOpE]] CBOje HajOooJbe BoJbe. [IpaBo mma
71 CITY’KH )KUBOTY. AKO HE CIIy>KH )KHBOTY OHO M HUje 1paBo. To je npBu
yCIIOB A2 OCTOju npaBo. CBaku Apyru npema oBoMe je cnopenas. Kan
nma aa ce oupa u3mely mera u ocTaiux, uMma ja ce 0e3 ujeHe pedn
n3abepe OH — Ty HeMa JuieMe, Ty He MOXKke OuTH KoseOama. To je ycioB
KOjY BaykKHl 32 CBa BpEMEHA M CBE COLIMAITHE CPEIMHE, allCOTyTaH yCIIOB.
CBaku IpyTH IIpeMa OBOME j€ petaTuBaH. brilo je mpaBHUX cucTeMa Koju
Cy OWJIM y CyIIPOTHOCTH Ca €TUYKUM HJejaMa CBOTra BpeMeHa, Ia MIaK
MOCTOjaJu Cy Kao MpaBHU. AJIM HUKAJ HHjE IIOCTOjallo MPaBoO KOje HUje
¢yHKIMOHMCATO Y )KUBOTY. TakBo mpaBo HUje Omito mpaso Beh camo
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MOKy11aj Aa Oyze mpaso, MOKYIIa] jeHe TPyIe JbYIU Koja je Ha BIacTh
Jla HAyTPH HAPOJY jellaH MPaBHU MPHHLIUII.

Axo Ou mpaBo xTelso J1a 6e3yCI0BHO MOCTUTHE IUJb J1a Ta CBU
MM03Hajy, OHO YMHU jeJlaH JOHKUXOTCKH I10Ca0, IT0CA0 KOjU HE MOXKE
HHUKaKo ¥ HHUKaZ rmoctrhu. M mTo je jom BakHHje, YKOTUKO OW BHIIIC
yCIIeBaJIO y CBOM Ipeay3ehy, yToinKo 61 Mame BPLIMIIO CBOjY COLUAITHY
¢ynkunjy. IlpaBo uma Texmy na Oyae eTHUKO. AT Ty CBOjy TEXKIbY
MoOpa JOBECTH Y CKJIaJl ca OHUM OCHOBHHM YCIIOBOM, JIa (DYHKIIMOHUIIIE
y apywtBy. OHO Mopa J1a YMHU KoMIpoMuc u3mely asa npuniuna. K
OTyJIa, CaMO JIO U3BECHOT MOMEHTA THYE T'a ce Jia Jiu he Ta Jby/Iu 3HaTH,
IocJie TOT MOMEHTa TOCTaBJba MPaBUWIIO ignorantia legis nocet. OHO
naje MOryhHOCTH J1a ra yrno3Hajy, [ocjie Tora bera ce He TH4e Ja JI1 Ta
MO3HAjy WM HE MO3Hajy: OHO BaXKH, OHO Ce MPUMEIbYje U Ha OHE KOjU
ra pakTHYKH He 3Hajy (KakBe Mepe M Yy KOM POKy Tpeba aa mperny3my
JIp’KaBHU OpPTaHU — TO j€ MUTae MPaBHE MOJIMTHKE, Y IITa OBJE HE
MOXkeMo yira3uTH). [IpaBHa cuTyanmja y K0joj ce HaJla3u apskaBa mpema
[I0j€AMHIMA Ol TOTa MOMEHTa MOXKE C€ MMPOTYMAYUTH TaKO Ja AprKaBa
[IOCTaBJba AYKHOCT IIOjeIMHIIMMA J1a 3aKOHE YIO3HaBajy. AKO HEKO
OIrOBapa MaKo HHUje 3HAO 3aKOH, MOXE C€ MPOTYMAauYUTH TUME ILTO je
3aKOHOJIaBall IOCTABHUO jeHY MYKHOCT U Ty AY>KHOCT TOjeAMHAL] HUje
ucnyHno. Ta Jy)KHOCT WM TO MPABHO MPABUIIO MO CBOjOj CYIITHHU
j€ TakBO Jla ce MOXKE pacIpOCTPTH JIAKIIE HEr0 U Koje APYro MPaBHO
npaBuiio. bes Tora He OM ce HU MOTJIO TOBOPUTH O KAKBOj OVICHOCHIU:
aKo O OMJIO MCTO TaKO MaJIo MO3HATA Kao U OCTalja IpaBHa MPaBUIa,
y3aty Ou ce oHa ocTtaBsbana. Kao u y cBakoM ApyroM ciiyyajy, Tako u
y oBoM, Hapehyje ce HemTo mTo Hehe mocneru 10 oHora koju Tpeba na
nocnymra. CeM Tora — ImTo je MHOTO Ba)KHHUj€ — TO j€ MPaBHO MPABUIIO
TaKBe MPUPOJIC JIa CBAKOM YJIaHy JPYIITBA, JIOBOJFHO JIO3PEIIOM 32
COIMalaH KUBOT — MOXKE€ OMTH IO3HATO KAa0 HEITO caMo IO ceOu
pasymsbuBo. To mpaBHO HpPaBUIIO HUYE U3 CaM€ CYLITHHE MPaBHOT
nopetka. Kao mro ce nocrassba 3aXTeB Ha 3aKOHO/ABLIA JIa CAOMIITABA
3aKOHE HapoJly, TAKO HCTO CBAKOM I0jE€IMHOM WIaHy JPYLITBA TOCTaBIba
ce 3axTeB Jla T03Haje 3akoHe. M oTyga MoXke ce MPUMHUTH Kao CacBUM
JIOTHYHO J1a TIOJT K3BECHUM YCIIOBUMA U KaJI CY Y TIUTAEhY CaMO U3BECHH
3aKOHH, MOKE OIpaBIaTH TaKBOI I10jeUHLA TO IUTO HUj€ MOTa0 3HATH
3aKOH: IITO je OMO y TaKBOj CUTYAIlMjH J1a Ty OIIITY MPaBHY AYKHOCT
HHje MOTrao YIO3HaTH.

Hecymm1BO, y 0BOM City4ajy TIOCTOjH CYIIPOTHOCT M3Mel)y eThuke
W TIpaBHE HOPME, aJIM Ta CYIIPOTHOCT HHje arcoayTHa. 3aKOHOIaBal] He
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camo Ja UMa Wb U Jia Ipey3uMa U3BECHE Mepe y TOM LuJbYy, Beh oH
W MOCTHOKE Taj IIMJb. AJIM U HE3aBHCHO OJ1 I-eTa, 3aKoHH ce 3Hajy. Caf
TEK MpeJI Hama ce yKa3yjy J00pe cTpaHe CBaKe O] IPETXOIHUX TEOPH]a.
CBe cy oHe y npaBy camo JioHekie. [IpBa HaMm je oTKkpuiia jeaad (akt
KOJUM C€ pacIpoCTpamyjy Yy Hapoay MpaBHA MpaBuiaa. TuMe mTo ce
MIPUMEY]jy, OHA CE U yII03HaBajy. J[pyra Ham je oTkpuia (hakt 1a mpaBo
HUYE U3 APYIITBa. AKO HE MOCTOjH jEHOCTABHOCT CBECTH O MPAaBY Y
JOPYWITBY Y HETOKYMHOCTH, IOCTOjU Y U3BECHUM JIEIOBHMA (HAPOUUTO
KPHBUYHOM ), YBEK 0€3 CyMHbe IPHOIMIKHO. AKO IPaBO HUje U3pa3 CBECTH
0 TIPaBy CBH]Y JbYIH, OHO j€ M3pa3 CBECTH M3BECHUX COIMATHUX TPyIIa.
ITo Tome, mpaBo je y ApyLITBY y CBAKOM CIIydajy YHAIpea JeTUMIIHO
M03HATO, BUILIE WM Mamse. Tpeha HaMm je oTkpuita (akT ja mpaBHE HOPME
caapke y ceOu MopajHe W ApYyre BpCTEe HOPMH. — YOIIIITE MOCTOjH
OZIMCTA IyHO TPaBHUX MpaBHiia KOje JPYIITBO 3HA HCTO TOJIMKO BasbJa
KOJIMKO U ApkaBHH opranu. CBaku npodecuoHamHu KpyT mo3Haje 100po
3aKOHE KOjU Ce OJJHOCE Ha ’hera. TproBiu, HapoYnTo y BehuM Bapomuma,
T03Hajy J0OpO TProBavko mpaso. CBaKM O HAC j€ Y U3BECHO] COIUATHO]
CHUTYallUjH ca jeqHuM oapeheHum Kpyrom nenatHocTH u oxHoca. Crora
CBaKM OJ1 HAC JIAKO MOXE YTO3HATH 3aKOHE KOjU C€ OAHOCE Ha Hhera.
[MonuTruke Tpyne nak, koje ce 0ope OKO BIACTH y APKaBH, YIO3HA]Y
y CBOjOj TOJUTUYKO] OOPOM WM y CBOjOj MapiiaMEeHTapHO] aKIHju,
ycTaBHO TIpaBo. — CynpoTHOCT u3Mel)y eTuKe v IipaBa OBJIE je, Y CTBApH,
caMoO peslaTHBaH. 3aKOHOAABaIl KPO3 TOpHE MPaBmWIo Xohe 1a Kaxe:
ja xohy na 3HaTe mpaBHO MPaBWIIO, aJIM J1a M here ra 3HaTH MEHE ce
HEe THYe KaJl MoYHe NpaBo Aa GpyHKuuoHume. OH mocMarpa CTBapu y
M3BECHUM TPEHYLIMMa Ha je[laH arncTpaKkTaH HauyKH.

W3 oBora m3narama MOTY C€ M3BECTH MOCIEIHIIC 3a T0jeAHA
nuTama. Hop. y cinywajy xaa HHje jacHO y yCTaBy HJIM KaJl caMO HHje
TO 3a0pameHo M3pUIHO — Tpeba OWUTH 3a TO Za TIOCTOjU vacatio legis.
3akoHO/ABall UMa TEHJCHIM]Y Ja 3aKOHH Oyay mo3Hatu Hapoxy. Paaum
TOra MOTpeOHO MY je Aa MPOTEKHE H3BECHO BpEMe O OOHApOI0Baka 10
crynama y xkuBoT. TO je vacatio legis.

3akoHo/aBall Tpebda J1a ce APXKK TOT MIPABUJIA U U3 MOJTUTHYKUX
pasnora. Y meroBoM WHTEPECY je Ja JbYaU 3Hajy TpaBo. Jep, YKOIHUKO
ra 00Jbe 3HAjy, BepoBaTHH]E je Aa he My ce ImokopaBaTH, HAPOUUTO Ka
Cy y IUTamy 3aKOHM KOju moBiave ka3zHe. Kox jbyau mma yocraaom
jelHa IMCTIO3UIMja 1a ce MOKOpaBajy 3aKoHMMa, caMo Tpeda aa 3Hajy na
oHH noctoje. — CBecT 0 MPOTHBIPABHOCTHU C€ HE TPAKH 32 MOCTOjarbe
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YMUIIUbAja WK Hexara. To je mpaBuiIo. Ald, IpeMa TOPHEM U3Jaramy
Moryhe je 1a ce mojaBe u3y3enu oj Tora.
B.Tacuh, 1920.
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YIIYTCTBO 3A AYTOPE

PanoBu y waconvcy Apxue 3a npasue u opywmaene nHayke ce 00jaBibyjy Ha
CPIICKOM je3UKY ¥ NUPHIMYKOM TUCMY UJIH CHIJIECKOM C3HKY.

Yaconmc ce 00jaBibyje 4eTUpHU MyTa rogume. Metu aytop He Moxke na
o0jaBu paj y Ba y3acTorHa Opoja gacomuca, 6e3 003upa J1a i je ped o
CaMOCTAJTHOM HJIM KOQyTOPCKOM pajy.

AyTopH cy y 00aBe3u Jia MPIIIMKOM Cliarha PajioBa JIOCTaBe MOTIHCAHY
Y CKCHUpaHy U3jaBy Nla paj HUje MPETXOIHO 00jaBJbEH, OMTHOCHO J1a HHje
ped o ayToriarujaTty wid miarujaty. Oopasall n3jaBe Moxke ce mpey3eTH
ca MHTEpHET cTpaHuIle yacomuca: https:/www.ips.ac.rs/casopis.php?id=6

PaI[OBe 3a U3JalkE Yacolnuca Ha CHITICCKOM je3m<y CJIaTHu Ha HMCjJI-aL[pe-
cy: arhiv@ips.ac.rs

Hayunn unanak moxe umaru Hajumie 40.000 kapakTepa ca pa3manu-
Ma, ykipyuyjyhu dycrnore. [Ipunukom Opojama KapakTepa U30CTaBUTH
crucak pedepeHIy.

[MpunukoMm mpoBepe Opoja KapakTepa KOPUCTHTH onuujy Review/Word
Count/Character (with spaces) y3 aktuBupany onuujy Include textboxes,
footnotes and endnotes.

OOPMATHUPAILE TEKCTA

Teker paga obpanutu y nporpamy Word, Ha cnenehu HaunH:

BeNUYMHA cTpaHule: A4;

maprune: Normal 2,5 cm;

npopen uzmely penosa y Tekcry: 1,5;

npopen u3mely penosa y dycHorama: 1;

BEJIMYMHA CJIOBA Y HACIOBY: 14 pt;

BeJIMYMHA CJIOBa y MogHacIoBuMa: 12 pt;

BEJIMYMHA CIIOBA y TEKCTY: 12 pt;

BeJIMYMHA cJioBa y gycHoTama: 10 pt;

BeJIMUMHA CJI0Ba 3a Tabere, rpadukone u ciuke: 10 pt;
yBIIQYEHHE TIPBOT pejia rmacyca

TopaBHam-e TeKcTa: Justify;

HE TMpejlaMaTd peud PyYHO YHOIICHEeM IPTHUIlA 32 HACTaBaK pedn
Y HapeIHOM pey;

e cauysaru paxay dopmary .doc.
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I[Ipumena npaBonucHUX MPaBUJIA

PanoBe ycxmamutu ca [lpasonucom cpnckoe jesuxa y nznamy Marwnie
cpricke u3 2010. rogrHe WK U3 KaCHUjUX U3/1amka.
[Tocebny maxmy obparuTh Ha ciezehe:

[Tpunukom npBor HaBolherha TPAHCKPUOOBAHMX CTPAHMX MMEHA
W U3pasay 3arpajiy opej HaBeCTH 1 ’bUXOBE 0OJIMKE Ha N3BOPHOM
jesuky y kyp3uBy (italic), anp: bbyjopx Tajmc (The New York
Times), Anexcuc ne Toxsun (Alexis de Tocqueville).

[lojenuHe ommTeno3HaTre CcTpPaHe W3pa3e IMCaTH CcaMO Ha
M3BOPHOM jE3HMKY y Kyp3HBY, HIIp. de iure, de facto, a priori, sui
generis UTH.

3a HaBol)eme U3pasa WM MUTHPAHA Ha CPIICKOM jE€3UKY KOPUCTUTH
HAaBOJHHUKE KOjH Cy CBOJCTBEHH CPIICKOM je3uky (,A*), a 3a
HaBoljerme WM IUTHpAmkEe Ha SHINIECKOM WM JIPYTOM CTPaHOM
JE3UKy KOPHCTUTH HABOJHHUKE KOjU Cy CBOjCTBEHH TOM [E€3UKY
(“A”).

Yraacrom 3arpaaom || o3HayaBatu: 1) CONCTBEHH TEKCT KOjU CE€
ymehe y Tyhu TekcT; i 2) TeKcT Koju ce ymehe y TeKCT Koju je
Beh omelen o6om 3arpagom.

HpTty nucaru ca pa3makoMm Ipe u mociie win 0e3 pa3mMaka, HIKaKo
ca pa3MaKkoM caMo TIpe WIIH CaMo IOCIIe.

3a HaralaBame M0jeAMHUX PEUX HE KOPUCTUTH 1oe0baHa CioBa
(bold), Hutu moaBy4eHa cnosa (underline) Beh HCKIbYYHBO Kyp3HB
(italic) wnu HABONHWKE W TIONyHABOMHUKE (A’ Ha CHIVIECKOM
JE3UKY).

VY Ttekcty je moryhe KOpUCTUTH HajBHINE TPU HHUBOA TOHACIOBA, HA
cnenehu HaynH:
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1. IIOAHACJIOB ITPBOI' HUBOA
1.1. IlogaaciioB apyror HUBOA
1.1.1. Iloonacnoe mpehee nugoa

Hayunn unanak ¢popmaruparu Ha cinenehn HauwH:

Hme u IIPE3UME npeoe aymopa*
Yemanoea sanocnersa

* dycHora: apunujauuja, umejia-agpeca u ORCID 6poj ayTopa.

Ume u IIPE3UME opyzoe aymopa**
Yemanosa sanocnersa

** @ycHora: adpuinjanuja, umeji-aapeca u ORCID 6poj ayropa.
HACJIOB PAJIA***

**%  @dycnora: Ilo morpebu, HaBectn jeman op cieaechux (wm
CIIMYHUX) Mofaraka: 1) Ha3uB U OpOj MpojeKTa y OKBUPY KOra je diaHak
Hamucas; 2) 1a je paj NPeTXOAHO M3JIOKEH Ha HAyYHOM CKYIly y BHIY
YCMEHOT' CaOIIITEeHha O UCTUM WM CIIMYHUM HAa3MBOM; WJIH 3) 1a je
HCTPAXUBAE KOj€ je MPEICTaB/bEHO y paay CIPOBEACHO 3a ImoTpede
u3pajie JOKTOPCKE AUCEpTaLHje ayTopa.

Caxerax
Caxerak, o6uma oz 100 1o 200 peun, cagpxu IpeIMeT, [IHJb, KOPUIIEeHH!
TEOPHjCKO - METOJOJIOIIKH IPUCTYTI, Pe3y/ITaTe U 3aKJbyUKe pajaa.
Kipyune peun: Mcnon Tekcra caxkeTka HaBECTH O[] IET J0 AECET
KJbYYHHX PEYH.
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Ha kpajy pazna, HakoH cnmcka KopuinheHe JuTepaType, HaBeCTH MME U
Ipe3uMe ayTopa, HAcllOB pajia, CaXeTaK M KIJbYYHE PEeYd Ha CHIVIECKOM
je3uKy Ha cienehy HauuH:

First Author

Second Author

TITLE

Resume
Keywords:

HAYUH IUTUPAIBA

Yacomuc Apxue 3a npasne u OpyuimeeHne Hayke KOPUCTH JEIAMHYHO
MoaudukoBaHu YWKAaro CTWJ IMTUPaa, IITO MOApa3’yMeBa HaBOhCHE
oubnmuorpadcke napeHTese (3arpajie) mo CUCTeMy ayTop—IaTyM Y TEKCTY,
Kao M CIIKCAK pedepeHIy ca MyHUM OuOarorpad)CKuM mojarrmMa HaKOH
TEKCTa paja.

bubnuorpadcka napeHTesa ce Mo MpaBuly HABOJIU HA Kpajy PEUCHHIIC,
[pe UHTEPIYHKIMJCKOT 3HAKa, W CaAPKH NPE3UME ayTopa, TOIUHY
o0jaBpMBama M oAroBapajyhm Opoj crpaHa, mpema ciieichem mpumepy:
(Iapuesuh 2023, 15).

Kana ce y jennoj mapanTe3n HaBOIW BUIIE ayTopa, pedepeHiie oaBojuTH
TtagkoM H 3ape3oM: (ITamuh 1958; Josanoruh 2015)

Kana ce y jenHoj mapaHTe3n HaBOAM BUIIE Ji€Ja UCTOT ayTOpa, HABECTH
Ipe3uMe ayTopa, a 3aTUM TOIMHE H3/1ama PAa3IHYUTHX pedepeHiy 110
penocieny o HajpaHWje 10 HAjHOBHjE U OJIBOJUTH WX 3apE30M, OJHOCHO
TAuKOM U 3ape30M Kaja ce HaBoau Opoj crpana: (Crenuh 2012, 2015) nnn
(Crennh 2012, 30; 2015, 69)

[Nomarke y 6ubnmuorpadckoj mapeHTe3n U CIUCKy pedepeHIn HaBecTu Ha
JE3UKy U MUCMY Ha KoMe je pedepeHnia o0jaB/beHa. Y HACTaBKy C€ Hayase
npaBuiia ¥ MpUMEpH HaBohema OnOIMorpadCcKux TojaTaka y CIHCKY
pedepeHIu 1 y TEKCTY.
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Momnorpadguja

Jeoan aymop — Ilpe3ume, ume. l'onuna uznamwa. Hacnos. Mecto uznama:
n37IaBad.

e llerpoB, Bnaman. 2007. Enenecxu ycmas. beorpam: CmyxOeHH
IJIACHUK.

(ITetpos 2007)

e Loewenstein, Karl. 1965. Political Power and the Governmental
Process. New York: University of Chicago Press.
(Loewenstein 1965)

Hea aymopa — Ilpe3ume, ume u npesume, ume. lonuna usnamwa. Hacnos.
MecTo n3nama: u3nanay.

e nuh [lonos, ['opnana u [1aBnosuh, Hophe. 2003. Jlexcuxon jasnux
¢unancuja. beorpan: 3aBox 3a yHampeheme M peHTAOMIHOCT
MOCTIOBahA.

(Mnwmh TTomoB u [TaBnosuh 2003)

e C(Craig, Paul & De Burca, Grainne. 2020. EU Law: Text, Cases
and Materials. Oxford: Oxford University Press. https://doi.
org/10.1093/he/9780198856641.001.0001
(Craig & De Burca 2020)

Tpu aymopa — llpe3zume, ume, npe3uMe, UMe U mpesume, uMme. l'onuHa
mnamwa. Hacnos. Mecto uznama: u3aaBad.

e Jansky, Libor, Murakami, Masahiro & Pachova, Nevelina. 2004.
The Danube: Environmental monitoring of an international river.
Tokyo: United Nations University Press.

(Jansky, Murakami & Pachova 2004)

Buwe 00 mpu aymopa — Ilpe3ume, ume, npesume, uMme, Ipe3uMe, UMe
u npesume, uMme. lonuna usnamwa. Hacnos. Mecto usgama:u3jaBad.
[IpunukomM TapaHTe3uW HAaBECTH MpPBOTI ayTopa M CTaBUTH cKpaheHHITy
1 Ip.” Kazua je y muTamy U3BOP Ha CPIICKOM, OMHOCHO “et al.” kama je y
MUTakby U3BOP HA CHITIECKOM je3UKY.

e MwmcasmseBuh, bojan, Bapumman, Cama, Jlurpuuus,
Anekcannpa, JoBanosuh, Annpujana u biarojeBwh, bpanumup.
2017. Komenmap 3axona o jagHo-npugamuom napmuepcmey u
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KOHyecujama: npema cmary 3akonooascmea 00 7. janyapa 2017.
eooune. beorpan: CnyxOenu racHuk u [IpaBau daxynTer.

(MunucassseBuh u np. 2017)

ITornas/be y 300pHUKY

[Ipesume, ume. l'onnna uznama. ,,HacioB mormaspa”. Y ume U mpe3ume
(yp.), Hacnoe (6poj cTpaHa Ha KojuMa C€ Haja3W IOTIaBJbe). MecTo
W3Iamba; u31asad.

JoBanoBuh, Munan u Byuwhesuh, Hyman. 2020. ,,1360pu 3a
HaponHe mociaHuke Hapomue ckymmrtuHe PemyOmmke CpOuje
1990 - 2020”. ¥ Munan JoBanosuh n Jyman Byuuhesuh (yp.),
Kaxo, xoea u 3awmo cmo oupanu: Uzoopu y Cpouju 1990-2020.
2ooune (ctp. 583—646). beorpan: MHCTUTYT 32 MOJIUTHYKE CTY/IH]C
u JIT ,,Ciry>xOeHu TIiacHuK .

(JoBanosuh u Byunhesuh 2020)

Lindahl, Hans. 2006. “Constituent Power and Reflexive Identity:
Towards an Ontology of Collective Selfhood”. In Martin Loughlin
& Neil Walker (eds.), The Paradox of Constitutionalism (pp.
9-24). Oxford: Oxford University Press.

(Lindahl 2006)

YnaHak y HAy4YHOM YaCONMUCY

[Ipesume, ume. Tonmuna uznamwa. HacnoB unanka. Hacnos uaconuca,
BoiyMeH (0poj), Opoj cTpaHa Ha kojuMa ce Hajasu wianak. DOI 6poj.
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JoBanosuh, Muan. 2019. IIpaBo Ha MOJUTHYKO YAPYKUBAILE U
OCHUBAI€ MOJTUTHYKUX cTpaHaka y CpOuju — mpoOiemMu u uiieme.
Apxue 3a npasue u opywmeene nayxe, 114 (1-2), ctp. 31-51. doi:
https://doi.org/10.22182/apdn.122019.2

(JoBanoruh 2019, 41-42)

Ellwood, David W. 2018. Will Brexit Make or Break Great Britain?
Serbian Political Thought, 18 (2), pp. 5-14. doi: 10.22182/
spt.18212018.1.

(Ellwood 2018, 11)



Ennukioneauja u peyHunu
Haeeoen je aymop/ypeonux - llpesnme, ume (yp). [loguaa m3nama. Hacnos.
Tom. Mecto n3nama: usaasay.

e Jerkov, Aleksandar (Ur). 2010. Velika opsta ilustrovana
enciklopedija Larrouse: dopunjeno srpsko izdanje. Tom V (S-Z).
Beograd: Mono i Manjana.

(Jerkov 2010)

Huje naseoen aymop/ypeonux - Hacnos. l'onnna n3gama. MecTo nznama:
M37aBad.

e Webster’s Dictionary of English Usage. 1989. Springfield,
Massachusetts: Merriam - Webster Inc.

(Webster’s Dictionary of English Usage 1989)

JlokTopcka nucepramnuja

[Ipesume, ume. logmna wusnmama. Hacnoe OJucepmayuje. JIOKTOpCKa
nucepranyja. Hasus yHuBep3uTeTa: Ha3uB (axynreTa.

e bypcah, Jlejan. 2019. YTunaj uneonoruje MoJUTHYKUX MapTHja
Ha jaBHY MOTPOLIKBY y OMBIIMM COIMjaTMCTUYKUM J[pyKaBaMa.
JlokTopcka mmcepranuja. YHuUBep3uteT y beorpamy: dakynrer
MTOMTUTHYKAX HayKa.

(Bypcah 2019, 145-147)

e Cartwright, Andrew L. 1999. Implementing land reform in post-
Communist Romania. PhD thesis. University of Warwick: School
of Law.

(Cartwright 1999)

Yunanak Y THEBHUM HOBHHaAMa WA NEPUOAUIHUM HaCOoIIUCUMA

Haegeoen je aymop/ypeonux - Ilpesume, nme. lonuna u3nama. ,,Hacnos
unanka”. Hasus nosune unu yaconuca, Opoj CTpaHe Ha K0joj ce Haja3u
YJIaHaK.

e ApaxymoBuh, Mapujana. 2019. , Ilnatan paspenu—2021. roqune”.
Honumuka, ctp. 9.

(ABaxymosuh 2019)
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Huje naseoen aymop - Hasug nogune unu uaconuca. loguHa u3gama.
,,HacIioB uianka”, Opoj cTpaHe Ha KOjoj Ce HaJla3M YaHaK.

e New York Times. 2002. “In Texas, Ad Heats Up Race for Governor”
p. 15.

(New York Times 2002)

Pedepenna ca kopnopaTuBHUM ayTOPOM

Haszus ayTopa [akponum, nio notpebu]. l'onuna nznamwa. Hacnos uzoara.
Mecro u3nama: u3gasad.

e MuHucrapctBo 3a eBporcke uHTerpauuje PemyOmmke CpOuje
[MEUPC]. 2018. Boouu 3a xopuuthiere EY ponoosa y Cpouju.
Beorpaa: MunucrapcTBo 3a eBporicke uHTerpanuje PemyOnnke
Cpouje.

(MEUPC 2018)
e International Organization for Standardization [ISO].2019. Moving

from ISO 9001:2008 to 1SO 9001:2015. Geneva: International
Organization for Standardization.

(ISO 2019)
Penpunt u3nama

[Ipesnme, nme. [I'onnHa pBoT M3nama] ['oguHa penpuHT u3ama. Hacnos.
MecTo npBoOr u3aama: u3gasad nIpBor u3nama. Hamomena .. Penpuat® Ha
p p 5L eIp
je3UKy W mucMmy pedepeHiie, MECTO M3Jlamba PEIPUHT W3/arma: U3aBad.

Hamomena omakiie cy IMTaTH y TEKCTY MPEy3eTH.

e Muxamuuh, CreBan. [1937] 1992. Bapama: 00 majcmapujux
spemena 0o oanac, tpehe wmsname. Hou Canm: ®dororuncko
usname. Penpunt, beorpaj: bubnuoreka rpaga beorpana.

(Muxanyuh 1992)
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IToceOnu cayuyajeBu pedepeHunpama
Buwe pegpepenyu ucmoz aymopa

- Ucmu aymop, pazniuuume 2ooune — Y qUTEpaTypu peharu mpema roauHu
M3/Iara, IOYEBIIHN O HajpaHuje.

e (Crenuh, Mwromup. 2012. CpOuja Kao peruoHasHa Ip)KaBa:
PEHHTETPAIMOHH TeOOUTHYKY IPUCTYN. Hayuonannu unmepec,
14 (2), ctp. 9-39. doi: 10.22182/ni.1422012.1.

e Crenuh, Mwmmomup. 2015. ,Ilo3ummja CpOuje mpem modeTak
Benukor para ca cranoBumta IlpBor u [lpyror 3akoHa
reoniosiutrke” Y Munomup Crennh u Jby6onpar I1. Puctuh (yp.),
Cpouja u eeononumuuxe npunuxe y Eeponu 1914. cooune (ctp.
55-78). JlajkoBair: ['pajncka 6udnuoreka; beorpan: Uucturyt 3a
TIOJINTUYKE CTYIH]C.

- Ucmu aymop, ucma eoouna — Pehatn npema a30yuyHOM WK abeneTHOM
pelmocieny TOYETHOr cioBa HaszuBa pedepenne. [lopen romaune
00jaBJpMBamba CTABUTH IIOYETHA CITOBA a30yKe WITH aberie/ie Koja ce KOPUCTE
u y obubnuorpadckoj mapeHTe3u.

e [ahwroBuh, Pagocmas. 2018a. Bojaa mHeyTpamHocT u OyayhHoCT
Cpbuje. llorumuka nayuonanne bezdoeonocmu, 14 (1), ctp. 23 —
38. doi: 10.22182/pnb.1412018.2.

(FahwaoBuh 2018a, 25)

e [ahwmnoswuh, Pagocnas. 20186. Maaoa bocna, mpyro JOMYHEHO U
M3MEmeHO u3name. beorpan: Evro Book.

(Tahunosuh 201806)

- Ucmu aymop xao camocmannu aymop u kao koaymop — Y IUTEpaTypH
NPBO HaBECTH pedepeHiie y KOjuMa je caMOCTallHH ayTop, a 3aTUM OHE Y
KOjUMa je KoayTop.

e Crojanosuh, HBophe. 2016. ,IloctMoaepHH3aM y APYIITBEHUM
Haykama: crame mnapagurme”’. Y bophe CrojanoBnh n Mumiko
lIyBakosuh (yp.), [loctmMomepHmM3aIija Cpricke Hayke: MOJTUTHKA
MOCTMOZICPHE/TIOJIMTHKA TIOCTIe TIocTMOepHe, Cpneka nonumuuka
mucao, moceOHO wu3mame, crTp. 5-35. doi: 10.22182/spm.
specijal2016.1.
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CrojanoBuh, bBophe un XKusojun Dypuh. 2012. Awamomuja
cagpemene opocage. beorpan: IHCTUTYT 3a OIUTHUKE CTyAUje

IHoceOHu cirydyajeBu HaBolema OudIMorpadgeke napeHrese

[ToceOnu cirydajeBu HaBohema OubIMOrpadCcKe mapeHTese Cy:

1)

2)

3)

4)
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Hasohere npesumena aymopa y okeupy peuenuye — [omuny
W3Mamka CTaBUTH Y 3arpajay HakoH HaBolema mpe3nMeHa, a 0poj
CTpaHe Ha Kpajy peUucHHIle y 3arpany. 3a pedepeHily Ha JJaTHHUIH
WIH CTPAaHOM je3WKYy Y 3arpajyd HaBeCTH U Ipe3uMe ayTopa.
VYKOJIMKO ce MME CTPAaHOT ayTopa HABOAM y PEUCHHIIU 110 MPBU
YT, HAKOH HaBOlema, y 3arpajif, HABECTH HETOBO M€ M IPE3UME
Ha M3BOPHOM jE3MKY, a 3aTHM y HOBOj 3arpaau pedepeHuuparu
TOJIUHY |, TI0 TIOTPeOH, CTpaHy:

,,CtaB Iletposa (2007) o Earneckom ycrasy, ...” (30).

»PyBer Xazan u ['mpeon Paxar (Hazan & Rahat 2010)
M3HOCE Te3y...”

»lako, Mareun J[loran (Mattei Dogan) (2013) mnojam
JIETUTHUMUTETA Be3yje 3a MOJTUTHYKH CHUCTEM. ..”

Hasohere npezumena aymopa y oxkeupy peuenuye npe yumama
u3s peghepenye — Hakon HaBoljemwa npe3rmMeHa, y Oudimuorpadckoj
MapeHTEe3U HABECTHU T'OJIMHY U OpOj CTpaHe, a 3aTUM HaBECTH IIUTAT.

Kao mrro Cy6otuh (2010, 45) naBoau: ,, ... ”

Muprajmep (Mearsheimer 2001, 57) u3puuuto TBpAH: ,,

Hasoherse uspasa ,,6udemu”, ,, ynopeoumu” u ci. - I3pase ynetu
y 6ubnuorpadcky napeHresy.

(Buneru Ilerpos 2007)
(Crenuh 2015; yropenutu Kuexesuh 2014)

Cekynoapna peghepenya - Y Onbmmorpad)ckoj mapeHTe3u MIpPBO
HaBECTH TMpE3WME ayTopa, TOAWHY W Opoj CcTpaHe NpHMapHe
pedepeniie, 3aTUM ,,IIUTHPAHO y:” W TPE3UME ayTopa, TOJMHY
u Opoj cTpaHe ceKyHIapHe pedepeHie. Y CHucKy pedepeHnu
HaBECTH CaMO CEKyHIapHy pedepeHiry.



,,JOM TIPMIINKOM HeosnOepaiu3aM ce of cTpaHe HajBeher
Opoja WHEroBUX NpoTaroHucTa Hajuemhe oapehyje kao
MOJIMUTUKA CIOOOIHOT TPKUILTA KOja 0Xpadpyje MpuBaTHE
¢bupme U moboJpIIaBa U300p MOTpoIIaduMa, pasapajyhu
TIPH TOM 'HECTIOCOOHY, OMPOKPATCKY W ITAPA3UTCKY BIaTy
KOja HUKaJla He MOXKe ypaJauTH HATa 100po, 6e3 003upa
Ha meHe 100pe Hamepe’” (Chomsky 1999, 7 mutupaso y:
Bypuh u Crojagunosuh 2018, 47).

uTtnpame npaBHUX aKaTa

Y oubnmuorpadckoj mapeHTe3u HAaBECTH WIaH, CTaB U TaYKy WK naparpad
kopuithewem ckpahenuna ,,un.”, ,,ct.”, ,,rad.”, ,,Art.” ,,para.” u CJL.

3aKOHU M IPYTH NPONMUCH

HazuB akrta [akponum, mo notpebu], Hazue cuyscoenoe enacuna, Opoj
WM MHTEPHET aJipeca W JaTyM TOCIeImber mpuctyna. JletalbHu momamu
0 TPaBHOM TPOMHKCY CE HABOJAEC CaMO y CIHCKY pedepeHii, He H Yy
Ooubmmorpadckoj mapeHTe3u.

VYcrae Perryonuke Cpouje, Cryorcoenu enacnux PC 98/06.
(Ycrar Penyonuke Cpouje o 2006, wi. 33)

3aKoH 0 OCHOBaMa CHUCTeMa oOpa3oBama 1 BacnuTama [3OCOB],
Cnyoicoenu enacnux PC 88/2017, 27/2018 — np. 3akon, 10/2019 u
27/2018 — np. 3aKoH.

(30COB 2019, ur. 17, ct. 4)

An Act to make provision for and in connection with offences
relating to offensive weapons [Offensive Weapons Act], 16th May
2019.

(Offensive Weapons Act 2019)

3amtutHuk rpahana PenyOmuke CpOuje [3amrutHuK TpahanHal],
Munuseme Op. 15 -3314/12, 22. okrobap 2012.

(3amrrutHUK Tpahana, 15-3314/12)

Regulation (EU) No 182/2011 of the European Parliament and
of the Council of 16 February 2011 laying down the rules and
general principles concerning mechanisms for control by Member
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States of the Commission’s exercise of implementing powers, OJ
L 55,28.2.2011, p. 13 - 18.

(Regulation 182/2011, Art. 3)

e Parliamentary Assembly of the Council of Europe [PACE], Doc.
14326, Observation of the presidential election in Serbia (2 April
2017), 29 May 2017.

(PACE, Doc. 14326, para. 12)

Cyacka npakca

Bpcra akra n Ha3WB cyna [akpoHHM cyaal, Opoj mpeaMera ca JIaTyMoM
JIOHOIICHA, HA3u6 U OPOj CITy>)KOCHOT TJIaCHHUKA WJIH JIpyTe ITyOnuKanuje y
KOMe je Tpecyaa o0jaBjbeHa — aKko je JOCTYIHO.

e Omryka YcraBHor cyga Pemyomuke Cpouje [YCPC], 1Ya-2/2009
on 13. jyna 2012. romune, Cnyacoenu enacuux PC, 6p. 68/2012.

(Ommyka YCPC, [Ya-2/2009)

e International Court of Justice [ICJ], Application of the Interim
Accord of 13 September 1995 (the Former Yugoslav Republic
of Macedonia v. Greece), Judgment of 5 December 2011, 1.C.J.
Reports 2011, p. 644.

(ICJ Judgment, 2011)

® Pronina v. Ukraine, No. 63566/00, Judgment of the Court (Second
Section) on Merits and Just Satisfaction of 18 July 2006, ECLI:C
E:ECHR:2006:0718JUD006356600.

(Pronina v. Ukraine, 63566/00, par. 20) nmm (ECHR, 63566/00,
par. 20)

HnTnpa}be APXUBCKHUX U3BOpa

HazuB ycTanoBe [akpoHuM win ckpaheHu Ha3WB]|, Ha3uB wim Opoj hoHma
[akpornM wnu ckpaheHu HaszuB], KyTHja, (acuukia (YKOIUKO TTOCTOjH),
curHarypa, ,,HasuB moxymenra” (ako Hema Ha3WBa, JaTW KpaTakK OIIUC
OJIrOBapameM Ha MHTama: ko? koMe? mra?), MECTO U JaTyM JOKyMEHTa
WM H.JI. aKO HUj€ HaBEJICH JIaTyM.

e Apxus Cpouje [AC], MU/, K-T, ¢. 2, r93/1894, ,M3Bemiraj
MuHHCTapcTBa HMHOCTPAaHUX Jlela O TI0CTaBJbalby KOH3yma”,
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beorpan, 19. ampun 1888.
(AC, MU/, K-T, ¢. 2)
(AC, MU/, . 2) — axo je mo3nara camo (acmiukia, a He U KyTHja.

Dalhousie University Archives [DUA], Philip Girard fonds [PG],
B-11, f. 3, MS-2-757.2006-024, “List of written judgements by
Laskin,” n.d.

(DUA, PG, B-11, f. 3)

[nTupame HHTEPHET U3BOPA

IIpe3sume, umMe WM HA3UB KOpPHOpaTWBHOr ayTopa [akponum]|. [oguna
o0jaBJbHBama WM H.J. aKO HE MOJKE J]a C€ YTBPAM TOAMHA 00jaB/bUBambA.
,,HacioB ceknmje wiu ctpaHe yHyTap cajta.” Haszue cajma. IHTEpHET
aapeca (Jarym nocienmer npucTtymna).

Bilefsky, Dan, and lan Austen. 2019. “Trudeau Re-election
Reveals Intensified Divisions in Canada.” The New York Times.
https://www.nytimes.com/2019/10/22/world/canada/trudeau-re-
elected.html (21.4.2020.)

(Bilefsky and Austen 2019)

Tanjye.2019. , EBporicka cBeMupcka areuiija mosehasa ponmone*.
http://www.tanjug.rs/full-view1.aspx?izb=522182. (28.11.2019)

(Tamjyr 2019)
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CIP - Karanoruzanuja y myoaukanuju
Haponua 6udnuorexa Cpouje, beorpan

34(497.11)

APXWUB 3a npaBHe u apymrBeHe Hayke = Archive for
Legal and Social Sciences / maBHM W OITOBOPHM YPEIHUK
Bnagan Ilerpos. - Toa. 1, k. 1, cB. 1 (1906)-ron. 9, k. 17,
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