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PEY YPEJIHUKA

AKo je 1Mo M37acKy mpBa JiBa JABoOpoja 0OHOBJbEHOT Apxusa,
KpajeM TIpOIJIe W MOYETKOM OBE TOIUHE, MTOCTOjajia HEU3BECHOCT
xohe JM Yacomuc ycmeTH Ja HM3JIa3u PEeIOBHO, ca HAJHOBUJUM
IBOOpOjeM OHa je, 6e3 CyMmbe, OTKIIOkEHA. Y YCIOBUMA Y KOjUMa ce
CpOuja u cBeT HUKaJA 710 cajja HUCY HAllUIM, CYOYCHHU ca 3apa3HOM
Oosnenthy n3a3BaHoj BUPYCOM MOTITYHO HEMO3HATUX KAPAKTEPUCTHKA,
YPEAHUIITBO ApXxu6a W HETOBU CAPAJTHULIN PATWIN CYy TPEIaHO H
MapJbHUBO Kao J1a OKOJHOCTH HHCY CACBUM HM3Y3€THE, a TOCIeIUIe
mupema 3apasne oonectu Henpeapuanse. Mmajyhu y Bugy cse 1o,
0e3 JayxHe CKPOMHOCTH, 00jaBJbUBa-E OBOT JIBOOpPOja, TOTOBO O€3
3aKalllkbeHha, MPE/CTaBIba MPAaBU M3aBavyKy M HAyYHH MOIyXBar.

HcroBpemeno, AB0OPOj KOju je Mpel HaMa MOTBpAA je Ja y
TEIIKUM BPEMEHMMA HAay4HO U KYJITYpHO MperajamTBo HE caMo Aa
HE CMe€ J1a 3aMpe, HETO MOpa Jia CBUM PACTIOJIOKUBUM CHarama npyxu
OJITOBOPE Ha TMHUTama Koja Cy O]l KHBOTHOT 3Ha4aja 3a TOjeIUHIIA,
JPYIITBEHO-TIOUTHYKY 32jCTHHILY, aJTH ¥ YATAB CBET. Y TOM CMHUCITY,
Apxue Beh Hyu jaBHOCTH 1Ba pajaa (Anekcanaap ['ajuh u Ana IletpoB)
KOja Cy HEMOCPETHO TEMATCKH BE3aHa 3a IUTamke KOje HAC JaHac CBe
HajBUILIE 320KYIJba — KAKO MOOEIUTH HEBUAJBUBOT, HETIPEIBUAUBOT
U 10 CBEMY HEMO3HATOT HerI/IJaTeILa — 3apasHy 6onect H3a3BaHy
Bupycom COVID-19. To je HajBepoBaTHHje caMO MOYETAK Cepuje
pazoBa Koju Ou Tpebano na HaAydYHO O0JEeKTUBHO U HEMPHUCTPACHO
carie/iajy eKOHOMCKE, TIOJTATHKOJIOIIIKE, COLTUOJIONIKE U TIPABHE ACTICKTE
OBOT TNI00AJTHOT CBETCKOT npobiiema. Bupyc, koju a0 caja (moioBuHa
jyna) HUje TOoJ KOHTPOJIOM, OCTaBJba M TE€K he OCTAaBUTH TELIKE U
JOIII YBEK HecaryequBe MOCIEIUIEe 0 KOMIUIETaH JKUBOT JbYIU Ha
ruiaHeTu. [0ToBo 11a cy M3BeCHE TEMEJbHE, CHCTEMCKE M CTPYKTypallHe
JPYIITBEHE W MOJUTHYKE MTPOMEHE Ha TII00ATHOM, PETHOHAIHOM H
JIOKQJIHOM HUBOY, Ka0 M MPOMEHE CHCTEMa BPEIHOCTH y KojeM he
TaKO3BaHa COIMjaJIHA JIMCTAHIIA, U3Pa3 KOjU CE M3IVIe/a IMOTPEIIHO
ynoTpebspaBa Jla yKake Ha HYKHOCT (PU3HUYKOT TUCTAHLHMPAHA
n3Mely Jbyau y yciaoBUMa IIUMpPEHa 3apa3He 0O0JeCTH, MOpaTu Aa
Oyzne mpeBasuleHa HOBHM OONMMIIMMA TOBE3MBama Mel)y Jbynnma.
Jla 1 he on line xymoBuHa, YkTame, HacTaBa, paa o kyhe u ci.,
MOCTATH Hallle PEIOBHE aKTUBHOCTH, a CBAKOJJHEBHO HOIIICHHE MACKH
cuMO0JIT CBEKOJIMKe OTYeHOCTH KOja, UICTHHA, Y 100a mobann3mMa Beh
BJIa/1a cBeTOM, Ouhe caMo Heka off MuTama Kojuma hemo ce 0aBUTH
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y HapeJHOM Iepuoly. Ma KakBU U Ma KOJIMKO IIPOMEHECHU YCIIOBU
’KMBOTA U pajia ia HacTyne, Apxue Hehe ckpeTaTH ca 3alpTaHor myTa,
OHOT KOJU HEToBa Jiyra 1 6orara Tpaaulija Hajlaxe, 1a Oyzie HayuyHU
U KYITYpPHH ,,CBETUOHHUK' HA OBUM ITPOCTOPHUMA.

Y oBoM 1BOOpOjy n3ocTaje Cyocka u ycmasHo-cyOCKa XpOHUKaA,
aJIM Ce 3aTo PBH MyT NojaBibyje [lapnamenmapua xponuka, pyopuka
T10 K0j0j je Apxue 610 Mpeno3HaT/bUB HapouuTo rpe [IpBor cBeTcKor
pata u usmelyy aBa para, kaja cy y 1H0j MHUCaId BEJIUKAHU HaIllle
jaBHOIIpaBHE MUCJIU Ha yeiy ca Cinobonanom JoBanoBuhem. Tpajame
MaHara wianosa HagzopHor omg0opa 3a cipoBoheme n300pa, MiTame
koje oopahyje nmpodecop bpanko Pakuh, moaceha Ha oHa koja cy
aHanu3upana y crapoj llapnamenmapnoj xponuyu. Konuko rox aa
j€ BpeMeHa o]l Tajla MpOILI0, MHOTA MHUTamba MapjIaMeHTapHOT H
yCTaBHOT ’KMBOTA T0jaBJbY]y C€ U JaHAc, a MHOTa Cy HOBA, HacTala
Kao IMOCJIENIIA TPOMEHEHUX OKOJHOCTH Yy KOjUMa Ce OfIBHja Hall
napJIaMeHTapHU W YCTaBHU JKMBOT. IlapmameHnTapHu u3bopu cy
yIpaBO OKOHYAHH W TPENICTOjU HaM KOHCTHTYHCAHE HOBOT Ca3HBa
Haponne ckynmtune u popmupame HoBe Biage. CpOuja ce Hanasu
npes OpojHUM M3a30BMMAa KaKO Y YHYTpPAIIHkOj TAaKO M Y CIIOJbHO]
MOJTUTHUIIN, a 0cIabJbeHa yIlora mapiaaMeHTa, IITo je JOAYIIe OTHKa
CaBpPEMEHOT MapliaMeHTapu3Ma y BehuHu CBPOIICKHX JpXKaBa M0CTIe
Jlpyror CBETCKOT para, He 3Hauu M Jia c€ HajKpyIHH]je, CTPATEIIKe
MOJINTHYKE OJUTYKE CMEjy JOHOCHUTH 3a00MJIaKeHEeM HapOIHOT
MPEICTaBHUIIITBA U HAPO/Ia KA0 HOCHOIA CYBEPEHOCTH. Y MOACPHUM
yCJIOBUMA, KaJia je TipaBa pachpana o APYIITBEHUM MUTABIMA CY)KeHA
Y YaK 3aMemh-eHa BUPTYETHUM IpenupkaMa BehuHe Jbyau 06e3 nMeHa
WK ca JIa)KHUM UMEHOM Ha JPYIITBEHHUM Mpekama, MapiaMeHT
Ce HaJla3W y TEIIKOj MO3UIHUjU /1a cadyyBa OICTAaHAK, EMOKPATCKO
OTIpaBlIa-€ U OCHAXH CBOj JABHO TOJbYJHAHU ayTOPUTET y jJaBHOM
MewYy. Y [lapramenmapnoj xpornuyu npatuheMo moHamame HOBUX
napJaMeHTapana 1 rnapiiaMeHTa y 1nesuHu, Tpyachu ce, y okBupuma
KOjU Cy CacBUM OTPaHMYEHH, J1a TIOJCTAKHEMO MOBpATaK CHaKHOT
napjiaMeHTa y jaBHU JKMBOT M Pa3B0Oj MapiaMEeHTapHEe U MOTHTUYKE
KyaType. JleMokparcka napiaMeHTapHa ¥ MOJIUTHYKA KYJITypa Kojy
KapakTepHIle, ¢ JeHe CTpaHe, IUjaJIoT U TOJIEpaHIlfja, a ¢ JIpYyTe,
MOIITOBAaKE YCTABHOCTH M 3aKOHUTOCTH U YCTAaBOM 3ajeMYCHUX
JbYJICKHX TIpaBa M CJI000/a, JeIMHH j€ MPaBH U TPAjHU OJTOBOP HA
TOTOBO CBEMPHUCYTHY YHOTpeOy MEAH]CKUX U IPYTUX JIaKH, OOMaHa,
aJu U OroJbEHOT (PU3MUYKOT Hacuiba. OKOJIHOCTH Ha IIIOOATHOM
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HHUBOY HE Uy y IIPUJIOT OCTBAPEHY OBAKO, IPUIIMYHO UICATUCTUYKHU
MOCTaBJbEHUX [UJbEBA, AJIH KaJia cy uiwie kaaa je o Cpouju pea?

WUneannszam HecnmyTaH NpaBUM Ca3HaBbUMa O ,,CypOBUM
HMCTHHAaMa CTBAapHOT JKMBOTA OMJIMKA je myagoctu. OH ce MOxe
WCIIOJPUTH JBOjaKO: KPO3 CTBAPAJAIITBO MIIM KPO3 NECTPYKIH]Y.
[TonpxaBajyhu oBaj IPBU IMyT, OUTYYHIIM CMO JIa Y OBOM JBOOPOjY
00jaBUMO HEYOOHMUYajeHO MHOTO CTYJICHCKHX PajioBa M pajoBa Kojera
Koje cy yInpaBo 3aBpiunie paxynteT. [1o HekuM cBojuM obenexjuma,
OBH paJIOBU FOTOBO J[a HE 320CTajy 32 paloBUMa CTAPUjHX U HCKYCHHUJUX
aytopa. imak, KaKko MuIry 10ajeHu, OHU KOjH Cy 100ap J1€0 CBOT )KUBOTA
MOCBETHIIN KIbU3U U TIepy (Kako ce TO HeKajJa TOBOPHJIO), CBECHH
BEUHHX [TUTAka y BPEMEHy Koje yOp3aHO Ipoia3y, MOXKEMO Ca3HaTH
yutameM Cpoujunux coouwruya npodecopa Patka Mapkosuha.

Jlo jecenu 1 HOBOT Opoja WM IBOOPOja, TTOKETUMO J1a )KUBOT
U 3/IpaBJbe OJTHECY TIOOETy Ha/l HEBUINJbUBUM.

V Beorpapy, npo¢. np Bnaman [lerpos

jyna 2020. roqune [JIABHU Y OJTOBOPHU YPEIHHUK
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DOI: https://doi.org/10.22182/apdn.122020.1

Hpasnu gaxymmen, Opueunannu nayymuu pao

Ynueepsumem y beozpady

I[MOJEAUHU MEBbYHAPO/HOITPABHHU 1
YCTABHOITPABHU ACIIEKTHA ITPOIJIALLIEKBA
BAHPEJHOI' CTABA YV PEITYBJINLU CPBUTA
350I" CIIPEHABABA IIMPEBHA 1 CY3BUTJABA

3APA3HE BOJIECTHU COVID-19™

- Caorcemax -

Cumyayuja xoja je nacmana nanoemujom COVID-19 be3
npecedana y HOBUjoOj ucmopuju omeapa OpojHa numared
yemasHoe u mehynapoornoe npasa. Cyouasajyhu ce ca sanpeorom
cumyayujom y oonacmu jagHoe 30pasma 00 mehyHapooHoe
3Hayaja, kojy je npoeracuna Ceemcka 30pascmeeHda
opeanusayuja, y Penyonuyu Cpouju je oonykom npeoceoHuxa
Penybnuxe, npeoceonuxa Bnade u npeoceonuxa Hapoomue
CKYNWMUHe Npo2iauleHo 6aHpeoHo cmarve.

Y mepu y kojoj npocmop unanka donywma, nozabasuhemo
ce numaremM ca2iacHoCmu ca Yemagom u melyHapoOHumM npasom
Oonyke o0 npoanawer)y sanpeonoz cmarea y Penyonuyu Cpouju,
KpUmepujymMuma 3a UCHUMuearse cazilacHocmu mepa Koje cy
npedyzeme y MoKy 8aHpeOHO2 CMarbd ca MehyHapoOHUM NPasom
u Yemasom Penybonuxe Cpouje, moeyhuowhy 3axkmyuusarsa

Ayrop je Banpesnuu npodecop Ha [IpaBHom dakynrery Yuusepsurera y beorpany u riaBHu
HPAaBHY CaBETHUK y MMHHCTAPCTBY CIIOJbHHUX mociioBa Pery6inke CpOuje. CraHOBHIITA H3HETA Y
OBOM pajly Cy CTAHOBHILTA ayTOpa W HHCY HYXKHO U CTaHOBHIITa MHHHCTApCTBA CHOJBHUX T10CIOBA
i Brnane Peny6onuke Cpouje. Enexrponcka agpeca aytopa: gajic@ius.bg.ac.rs

™ Osaj paj je uzpahen y okBupy npojexra IIpaBHor ¢dakyinrera YHuBepsurera y Beorpany
.MAnenrurerckn npeobpaxaj Cpouje* 3a 2020. roauny. Ilojenuna craHOBUINTA KOja Cy M3HETA Y
OBOM pajly ayTop je Takohe H3Heo y HHTepB]yy (,,J[laHzemMuja yrposuia orncTaHak Apxase H Hapoma“,
IHonumuxa, 24. 03.2020., ctp. 10).
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APXUB, 1-2/2020 - Anexcanoap B. I'ajuh, [lojedunu mehynapooHonpashu u ycmasHonpasHu
acnekmu npo2iauierba 6anpeonoz cmaroa y Penyonuyu Cpouju 3002 cnpeuasarsa wupersa
u cysbujarea sapasue oonecmu Covid-19 (cmp. 13-50)

MehyHapoOHux yeoeopa y noziedy Kojux je Kao ycilog 3d
uzpasicasarse nPUCManKa Ha 06ase3usarse y2080pom npeosuheHo
doHowera 3axKona o nomephusary 00 cmpane Hapoone
CKYRWmuHe, NpUMeHama pecmpukmugHux mepa y 0OHOCY Ha
ocobe Koje yacusajy ouniomamcke npuguiezuje u uMyHumeme,
Uy mom KOHmMeKCmy yKazamu Ha NOmeHYujaiHe OCHO8e
UCK/bYYeHd NPOMUBNPABHOCMU aKama Koju ce npeoysumajy
paou cnpeuasarba wiupersa u cyzoujarna COVID-19. Ha kpajy,
yka3yjyhu na ocobenocmu cumyayuje Hacmaine NaAHOEMUjom
COVID-19, yuunuhemo nexoauxo Hanomena o0 3Hauaja 3a
ucnumusarbe yCmasHoOCmu U CaziacHoCmu ca meljyHapooHum
npasom YCeojeHUx Mepa 3a 8peme 6anpeonoe cmarea, a Koje he,
caceum uzeecHo, ycieoumu y npeocmojehem nepuooy.

Kwyune peuu: COVID-19, eampeono cmarve, ampeona
cumyayuja y obracmu jagnoz 30passa 00
melynapoonoe snauaja, Yemaes Penyonuxe
Cpouje, mehynapoomno npaso, YcmasHu cyo.

1. YBOJ

OBaj TekcT HACTao je y ,,100a KOpoHE™, y BpeMe MaHIeMHje
COVID-19, curyamuje xoja je 6e3 mpeceaHa y HOBHjOj HICTOPHjH, U
HOCJIe KOje, CAaCBUM M3BECHO ,,CBET™ BUIIIE Hehe M3IIeaTh OHAKO Kako
je u3renao npe mweHor u3bujarma.t Kibyunu MeljyHapoaHu JOKYMEHTH
HUCy npeaBubamu MoryhHoCT J1a 1ohe 10 cuTyanuje Koja je 3ajecusia
cset Beh mouetkom 2020. ropune. [lIupeme npuanydHo ,,Heno3HaTor
Bupyca (HazBanor SARS-CoV-2) u norpebda 3a npeay3uMamemM
BaHpEHUX Mepa paju ClipeyaBama HErOBOI MIMpEHa U cy30ujama
6omectu kojy ipoy3pokyje (COVID-19) orBopuiio je OpojHa muTama
MehyHaponHor u ycraBHor npasa. CyodaBajyhu ce ca BaHpeIHOM
CUTYyallljoM Yy 00JacTH jaBHOT 3/paBiba O] Mel)yHapoaHOT 3Havaja,
Kojy je mporacuia CBeTcka 3paBcTBEHA OpraHu3anyja, y Pemyomuim

1 ,...When the Covid-19 pandemic is over, many countries’ institutions will be perceived as

having failed. Whether this judgment is objectively fair is irrelevant. The reality is the world will never
be the same after the coronavirus. To argue now about the past only makes it harder to do what has to
be done...Leaders are dealing with the crisis on a largely national basis ...No country, not even the
U.S., can in a purely national effort overcome the virus. Addressing the necessities of the moment must
ultimately be coupled with a global collaborative vision and program. If we cannot do both in tandem,
we will face the worst of each”, Henry Kissinger, ,,The Coronavirus Pandemic Will Forever Alter the
World Order*, Wall Street Journal, 03. 04. 2020.
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CpOuju je ogmykoM npexaceanuka PemyOnuke, npencennuka Brnage
u mpencenHuka HaponHe CKynIITHHE MPOTIJAlIeHO BaHPEIHO
CTame U Mpely3eT HU3 Mepa Ha CIpeuaBamy LIUpPEHa U cy30ujamy
KOpPOHABHpYCa 1 Cyo4aBamba ca MOCIeANaMa HACTaIUM y KOHTEKCTY
nangemuje COVID-19.

HecnopHo je na mpaBo HHje TJIaBHHM HHCTPYMEHT OopOe
MPOTHB BHpYyca, NoceOHO, kako uctuue ®on bormanw, ,,ymora 6umio
gyera Mel)yHapOoTHOT YMHH C€ HEM3BECHHM Yy OBOj KpH3H', a Ja je
MOCTyTame Apxkana npaheHo MOToM ,,Mo0ja ip>kaBa Ha IPBOM MeCTy"
y3 JETHOBPEMEHO TOCTOjamke MOTpede ,,3aj6THIYHOT JeIOBamba.
[Tokazano ce Takohe aa je ,,Maj0 Tora TOJIMKO ITOOAIHO Kao IITO je
na"geMmja‘.2

VY nepuony koju je mpes HaMa nmokpenyhe ce OpojHa muTama u
MOCTYIIIH IPEUCIIUTUBAKA Ca CTAHOBHUIIITA YCTABHOCTH U CalJIaCHOCTU
ca MelhyHapogHUM IPaBOM OpOJHUX BaHPEIHUX, PECTPUKTUBHUX
Mepa, Koje cy npeaysete y kontekery nanaemuje COVID-19. YV oBom
pany, KOJIMKO HaM IPOCTOP jeTHOT WIaHKa JOMyIITa, pa3MOTpuheMo
HEKOJIMKO IUTama BE3aHMUX 3a INPOITIALICHE BaHPEAHOI CTamba y
Peny6numm Cpbuju u nipeay3nmMame Mepa y TOKY BaHPEIHOT CTarmba
ca CTaHOBHMIITA ycTaBHOT npasa Peny6nuke Cp6uje u melyyHapogHor
paBa.

VYkazahemo Ha ynory MehyHapoane 3m1paBcTBEHE OpraHH3aIije
NPUWJINKOM CTpeYaBama IojaBe, MUpPeHa U Cy30Hjama 3apa3sHux
0osecTd, MOCeOHO Ha HEHO OBJalIheme J1a MPoriacu BaHPEIHY
chyaquy y 00JIacTH jaBHOT 3[paBJba OJf Melijapoz[Hor 3Hauaja u
NaHAeMHuje 3apa3Hux O00JIecCTH U XpOHOJIOFI/IJy OJUTyKa TeHePaHOr
mupexTopa CBeTCKe 3paBCTBEHE OpraHU3allHje KOje Cy O 3Havaja 3a
pasmarpame OmTyKe 0 MporIaliekhy BaHPEIHOT cTama y Permyomurm
Cp6uju. 3atum hemo ce mo3adaBUTH MUTAKHUMa KOja C€ TIOCTaBIba]y
MIPWJIMKOM OlleHe cariacHocTu ONIyKe O Mpomialiehy BaHPEAHOT
CTama ca YCTaBOM U Mel)yHapoiHUM MpaBoM.

Bbynyhu na je cBpxa yBohema BaHPEIHOI CTamba aKTUBUPAHE
,»,BAHPEIHUX OBNAIINemka“ OIHOCHO CTaBJbabe HAJUICKHUX IPHKABHUX
oprasa y mo3uiujy Jia MOTy Mpeay3eTu Mepe KojuMa ce OJCTyIa oJ
yCTaBOM U Mel)yHapoIHUM yroBOpHMa 3ajeMUYEHUX JbYACKHX TpaBa,

2 Armin von Bogdany, Pedro A. Villarreal, International Law on Pandemic Response: A First

Stocking in Light of the Coronavirus Crisis, MPIL Research Paper Series No. 2020-7, Max Planck
Institute for Comparative Public Law and International Law, Hamburg, 2020, ctp. 25.
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ocTaBJbajyhu 1o cTpaHu OlLieHy MOjeIMHUX Mepa Koje Cy Mpery3ere
3a BpeMe BaHPEIHOT CTama, ykazaheMo Ha OCHOBHE KPUTEpHjyMe
KOju Tpeba Ja ce 3a10BOJbE J1a OW OACTYIAE O] JbYJICKUX TpaBa y
TOKY BaHPEIHOT CTama OWMJIO Y CKIIaay ca YcTaBoM B Mel)yHaporHiuM
MIPABOM.

3a BpeMe BaHPEIHOT CTama Y TOKy Kor HapomHa ckymmTnHa
HUje y MOryhHOCTH J1a ce cacTaHe MoCTaBJba ce MUTambe MoryhHOCTH
3aKJbyuHBamba Mel)yHapoHUX yroBopa y nomieay Kojux je npeiBulex
Kao yCJIOB 32 U3pa)kaBame NPUCTAaHKAa Ha 00aBE3MBAIE YTOBOPOM
JIOHOIIIEHa 3aK0Ha O MOTBphuBamy oz crpane HapoaHe ckymmTuHe.

N3bujamem nangemuje COVID-19 ctBopena je cutyarnuja
0e3 mpecenaHa y A0Caallikoj AUIIIOMATCKO] MPAKCH KOja HHje
perynucana bedykoM KOHBEHIIHjOM O JAMIJIOMAaTCKUM OJHOCHMA W3
1969. MHore apsxaBe cy, CInIHO Kao u Penmyonika CpOwuja, mpormnacuie
BaHPEIHO CTame U yBelle pecTpUKTUBHE Mepe. CTora ce mocTaBuiIo
MUTalkbE HUXOBE NMPUMEHE Y OAHOCY HA YJIAHOBE JIUIIJIOMATCKOT
kopa. Y koHTekcty mangemuje COVID-19, 300r pasnuuutux
,,BAHPEITHUX Mepa‘“ Koje Ipeay3umMajy ApiKaBe, CTBapa ce CUTyaluja
HeMOTYhHOCTH H3BpIIaBamka BEJIMKOT Opoja MelhyHapomHUX 00aBe3a
npkaBe. Y TOM KOHTEKCTY pa3MOTpuheMo U MOTEHIHMjaIHE OCHOBE
HCKJbYU€Ha IPOTUBIPABHOCTH aKaTa JIp’KaBe y KOHTEKCTY Mepa Koje
ce Ipey3uMajy paau clipedaBama mupema 1 cyzonjama COVID-19.

Ha kpajy, ymecro 3akspydka, ykazahemo Ha 1ojeIMHa MUTamba
koja he ce HeMMHOBHO MOCTaBHUTH MPHIMKOM HCITUTUBAA YCTABHOCTH
Y carfiacHOCTH ca Mel)yHapoaHUM IIPaBOM Mepa YCBOJEHHX 3a BpeMe
BaHPEIHOT CTamba.

2. BAHPEIHA CUTYALIMJA YV OBJIACTU JABHOI 3/IPABJbA
O MEBYHAPO/IHOI' 3HAUAJA

Hopme wmehynapomnor mpaBa o o0OaBe3ama JpkaBa H
Mel)yHapoHUX OpraHM3alyja y cipedyaBamky HAcTaHKa, HMIHpPEHa
U cy30Mjamy 3apa3HuX OOJIECTH JIeJIOM Cy cajpXkaHe y YcTaBy
CBeTcke 3apaBCTBEHE OpraHHM3alMje U HOPMAaTUBHHUM (IIPABHO
o0aBe3yjyhnM) akTUMa KOjU Cy YCBOjE€HH O] FbeHUM OKPUJBEM, TIPE
ceera y Mehynapoasom 3apaBctBeHoM npaBminuky (2005)°. bes

3 World Health Organization, International Health Regulations, 2005, https://www.who.int/ihr/pub-

lications/9789241580496/en/, Internet, 20/6/2020. 3a TexcT MelyHapoaHor 31paBcTBEHOT IPaBUIIHHKA Ha
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amMOu1IHje 1a IpY»KUMO JieTalbaH rnperies npasa CBEeTCKe 3ApaBCTBEHE
opranuzanuje (mro O0u OMII0 MpeamMOMIIMO3HO 3a jelaH YJIaHaK)
ykazaheMo Ha OCHOBHE aKTe WM HOpPME O]l 3Ha4aja 3a pa3MaTpame
MUATamka Koja ce Be3yjy, u3Mel)y ocTasor, 3a mporamniemhe BaHPSIHOT
crama y Penmybmuuu Cpouju. Hanme, cutyanuja y PenyOmuim CpOuju
ce He MOXKE IMOCMaTpaTu y ,,KIMHUYKO] M30JIalluju’ y yCIIOBUMA
y KOjUMa je cIpedaBame MHpema U cy30ujame 3apa3He Oosectu

COVID-19 ,,BpXx0OBHU IPHOPUTET 3a CBE JpKaBe ™,

CBercka 3/1paBCTBEHA OpraHU3aLH]ja je IIeHTpaliHa Mel)yHapoaHa
opraHm3alrja Ha ToJpy4jy cy30ujama 3apa3sHux Oonectu. Mehy
JerucaatuBHUM oBianthemrma CBETCKE 3/[paBCTBEHE OpraHu3almje’,
npema wiaHy 21 YcraBa CBeTcke 3paBCTBEHE OpraHu3aiyje je, usmehy
ocTaJor, yceajambe Mel)yHapoqHOT 31paBCTBEHOT MTpaBUITHUKA ([nter-
national Health Regulations). Aktyennu MelyyHapoaHu 31paBCTBEHH
MPaBUIHUK ycBOjuiIa je CBEeTCKa 37[paBCTBEHA CKYIIITHHA (TUICHAPHH
opran Cercke 3apaBcTBeHe opranu3zaiyje) 2005. roaune, a CTymHo je
Ha cHary 2007. ronune. Ped je o mel)ynapogHo-mipaBHO o0aBesyjyhem
akTy koju obaBesyje cBe 194 wmanune CBeTCKe 37ApaBCTBEHE
opranuzanuje, JInxrenmraju u Ceety Cronuiy (Batukan). Ynpaso
OBHM aKTOM IpeaBHl)eHE Cy CHTyalHje KojuMa ce ImporyaiiaBa
,»BaHpE/IHA CUTyallija y 00JIaCTH JaBHOT 37[paBJba O MelyHapoaHor
3Ha4aja‘“ v maHjeMuja 3apazHe Oosnectu’. MeljyHapoHU 31paBCTBEHH
npaBuiHUK (2005) mponucyje aa mnpe mporjaiiemha TeHepaaTHu
TUpEeKTOp Mopa na cazoBe KomuteT 3a BaHpenne cutyanuje (Emer-
gency Committee) KOjH je KOMITOHOBAH OJ €KCIIepaTa y peJieBaHTHUM
oOmactuma.

CPIICKOM je3uKy BUj.: Mehynapoonu 3opascmeenu npagunnux, UHCTUTYT 3a jaBHO 3apaBibe Cpowuje ,,p
Munan Joanosuh baryT, beorpaz, 2015. [Ipuikom u3paje 0BOr pajia KOPUCTHIM CMO TEPMHHOJIOTH]Y

13 [PEBOJIa OBOT NIPABUIIHHKA.

4 World Health Organization, Director-General’s opening remarks at the media briefing on
COVID-19 (2 March 2020) https://www.who.int/dg/speeches/detail/who-director-general-s-opening-
remarks-at-the-media-briefing-on-covid-19---2-march-2020, Internet, 10/06/2020. ['enepantu AUpeKTOp
je, m3mely ocraor, ucrakao aa o0ysaasame COVID -19, Mopa octaTn BpXyHCKH HPHOPHTET 3a CBE
npokase (,,must remain the top priorities for all countries*).

> O HopmaruBHEM OBiamhemuMa CBeTcKe 3paBcTBeHe opranusauuje Bu.: Lawrence O. Gostin
et al., ,,The Normative Authority of the World Health Organization®, Public Health, No. 129/2015, 2015,
crp. 854-863.

¢ OmmwrenpuxBaheHo je 1a je ,,aHaeMuja 3apazHe O0JNeCTH ... 00oJeBare 0/ 3apasHe GoecTn
Koja Ipesiasy Ap)KaBHe IPAHHUIIC U ILIUPH ce Ha BehH €0 CBeTa MM CBET Y LIeINHH, yrpokasajyhu Jbyse
y cBuUM 3axBalieHHM MOJPyYjuMa“ 3aKoH 0 3aIITUTH CTAaHOBHUIUTBA OJ 3apa3Hux Oonectu, Cuyorchenu
enacnux Peny6nuxe Cpouje, 6p. 15/2016 n 68/2020, ur. 2, ct.1, T.9.
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[Ipornameme ,,BaHpeHe CUTYaIH]je Y 00JIACTH JaBHOT 31paBJba
on mehynaponnor 3Hauaja* (Public Health Emergency of Interna-
tional Concern) je 4iH KOJuM ce ,,Mel)yHapOoIHH1 OJIrOBOP HA IIHPECHE
3apa3He 00JIeCTH ,,TIOIMKE Ha BUIIK HUBO'' yKasyjyhu 1a Huje ped
0 CUTYyaIlMj! KOja CE MOXKE pelllaBaTh caMO Ha HAIlMOHAITHOM HUBOY,
Beh mozpa3symMeBa aHraxoBame JpXkaBa Ha BEHOM cy30ujamy. Kako
ykazyje @on borianu, ped je o ,,JeIMHCTBEHOM U BAHPEIHOM CPEJICTBY
y ipaBy Mel)yHapoIHUX opraHu3aimja KOjuM Ce jeTHOM 3BaHUUHUKY
naje onamhemne 1a u3aa GopMalHy JeKIapainjy ca MoTeHIN]aTHO
HIMPOKMM Tocaeauiama. ® Mako caMuM mporiiaiie-eM He HacTajy
HOBe 0OaBe3e 3a JaprkaBe, OJ] HAIIMOHATHUX BJIACTH (MHCTUTYIIH]Q)
3axTeBa ce oJroBapajyhu oAroBop, AENIOBam€ Ha CIpeyYaBamby
HIMpeka U cy30ujamy 3apa3He 00JIeCTH U IpyKamby OAroBapajyhux u
npaBoBpeMeHUx nHpopmMaiuja CBETCKO]j 3ApaBCTBEHO] OpraHu3aIuju.’

Hauun onpnyuyuBama reHepanHor mgupekropa CBeTcke
3paBCTBEHE OpraHU3allije O MPOIIAlICHhY BaHPEIAHE CUTyalHje y
o0acTu jaBHOT 3/7jpaBjba OJf MelyHapOIHOT 3Hayaja y 100poj Mepu
CJIC/IH JIOTUKY KOjOM YIJIABHOM TOCTYIIajy W HAIMOHAIHE BIIACTH Y
BaHPEIHUM CUTyallljama (CTambumMa).

Komurer 3a BaHpe/iHe CHTYaIlHje HMa CaMo CaBETONABHY YIIOTY,
TeHEePAIHH JUPEKTOp O/UTydyje Aa Ju he MOCTYyNHUTH MO HEeroBOM
caBeTy. Y J0Ca/Ialliik0] MPAKCH CE HUje IECHO CLIEHAPHO J1a reHepanHH
JMPEKTOP HE OCTYIH 1o caBeTy KomureTa 3a BanpeHe cutyaiyje. '
3a pazymeBame J00pe MpaKce MPUIMKOM OITyYHBamkha Y CUTyalljaMa
KaJa je IoTpeOHO MpeIy3eTH Mepe ClipeuaBama IMUPemka U Cy30Hjama
3apa3He 0oJiecTH, Kako Ha Mel)yHapOTHOM Tako M Ha HAIIMOHATHOM
HUBOY, OJ1 3Hauaja je Jla ce yKake U Ha HAauWH JIOHOIICHAa OJTyKa Kao 1
MPE3eHTOBakba Pa3jiora THX OJJTyKa IUPoj jaBHOCTH. Harme, pacnipaBa
ce oxBHja ,,in a black box fassion*, 6ynyhu na ommira jaBHOCT 3Ha
caMo HCXOJ pacipaBe, 3alMCHUIM ca cacTaHaka ce He 00jaBibyjy.

7 Armin von Bogdany, Pedro A. Villarreal, International Law on Pandemic Response: A First
Stocking in Light of the Coronavirus Crisis, HaB. geno, ctp. 11.

8 Hcro, crp. 11.

% PedroA. Villarreal, ,,Pandemic Declarations of the World Health Organization as an Exercise of
International Public Authority: The Possible Legal Answers to Frictions Between Legitimacies”, Got-
tingen Journal of International Law, No. 7/2016, ctp.125-126. Bun. Bunte: Armin von Bogdany, Pedro
A. Villarreal, International Law on Pandemic Response. A First Stocking in Light of the Coronavirus
Crisis, HaB. aeno, crp. 12.

0 Hcro, crp. 13.
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Onnyke 0 mporyiamemhy BaHpeIHE ONACHOCTH 110 JaBHO 3/IPaBJbE OJ1
MehyHapoHoT 3Ha4aja je peloOBHO JIAKOHCKH 00pa3iokeHa (TOHeKa
U y3 yKa3uBame Ja je OuiIo u Apyraunjux craHoBuinra). [Ipasuio je
na KomuteT 3a BaHpeaHE CUTyallHje YBEK TOBOPH ,,JeTHIUM IJIaCOM"*
(in one voice). !

Y MOMEHTY Tipefiaje OBOT pajia peaakiuju Apxusa, joun yBek
tpaje nangemuja COVID-19.1? be3 ambuiuje 1a H3HECEMO J€TaJbHH
Tperiie]] CUTyalluje ca mpey3uMamkeM Mepa Ha CTIpevaBamy MHPEHa 1
Cy30ujamy KOPOHABHPYCA, YNHH CE HY>KHHM JIa ©3HECEMO XPOHOJIOTH]Y
norabhaja 10 npomamema BaHpeIHOT cTama y Penyonuuu CpOuju,
Oyayhu na je ped 0 Heu30eKHOM JIeNTy KOHTEKCTa y KOME Ce OLICHY]y
OTIPaBJIaHOCT, YCTAaBHOCT M CarJIaCHOCT ca Mel)yHapOIHUM IpPaBOM
Opnyke 0 mporanieky BaHPEAHOT CTamka M Mepa Mpeay3eTux Ha
cripeuaBamy mupema u cy3oujamy COVID-19.

Hana 31. genemOpa 2019. rogune, kannenapuja CBeTcke
3IpaBCTBeHE opraHu3anyje y Kunu je obaBemTeHa 0 MHEYMOHHUJH
HETIO3HATOT Y3pOKa Koja je yCTaHOBJbeHA y Tpany Byxany (Wuhan)y
Kunn." Y6p30 je y3pouHHK aTUNHYHE THEYMOHH]E TI0Y€0 J1a CE IUPH,
oOyxsarajyhu, Kopejy, Janan, Cunranyp u Tajnann. Tum noBomom
je 23. jamyapa 2020. rerepanan nupektop CBETCKe 31paBCTBEHE
opranusanyje popmMupao u cazBao KoMuTeT 3a BaHpEIHE CUTYaIH]e.
Komurert 3a BaHpeHE cuTyalHje CTao je Ha CTAHOBUIIITE Ja j€ CyBHILE
paHo J1a ce MpOTJIacH ,,BAHPEIHA CUTYaIlHja y 00IaCTH jJaBHOT 31[paBJba
on mehynapoanor 3navaja. Tek 30 janmyapa 2020. ronune, gakie
HEILTO BUIIE OJ1 MECEIl JJaHa O]l IPBE M10jaBe aTUIIMYHE THEYMOHH]e
y Byxany, renepaiinu aupextop CBETCKe 3/[paBCTBEHE OpTaHU3alH]je
nporacuo je u3oujame (outbreak) 2019-nCoV 3a BaHpEIHY CUTYaIH]y
y 001acTu jaBHOT 3/1paBJba o1 Meh)yHapoaHor 3Hadaja.' 11. ¢pedpyapa

' Hcro.

2 'World Health Organization, Situation Reports, https://www.who.int/emergencies/diseases/
novel-coronavirus-2019/situation-reports, Internet, 10/05/2020.

'3 World Health Organization, Events as they happen, https://www.who.int/emergencies/diseases/
novel-coronavirus-2019/events-as-they-happen, Internet, 10/05/2020.

14 Bupn.: Statement on the second meeting of the International Health Regulations (2005) Emergency
Committee regarding the outbreak of novel coronavirus (2019-nCoV), https://www.who.int/news-room/
detail/23-01-2020-statement-on-the-meeting-of-the-international-health-regulations-(2005)-emergency-
committee-regarding-the-outbreak-of-novel-coronavirus-(2019-ncov), Internet, 10/5/2020.
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2020. noBa 3apasHa 6onect noduna je ume ,,COVID-19%. V 10 Bpeme,
JICTEKTOBAaHa je MojaBa OBOT BUpyca y 24 npxkage. '

Hana 17. (be6pyapa 2020. ronune, CBeTcka 3paBCTBEHA
opraHu3alfja u3/ana je CMEpHHIIC Bjajama Jip>kaBa 1 3/IPaBCTBCHAM
ayTOPUTETHMA, K0 ¥ HAIIMOHATHAM 1 Mel)yHapOoHUM opraHHu3aIfjama
KOj€ Cy Ce THUIllajie MMPEeBacXOIHO PU3HKA KOj€ MAaCOBHA OKYTIJbambha
nMajy Ha mupeme (npenomeme) COVID-19.1% Jlana 2. mapra
2020. I'enepanuu aupextop CBeTCKe 37paBCTBEHE OpraHu3aluje je
Hariacuo MOryhHOCTH HIMpema BUpyca U J1a Ce OHO MOXKe 00y3/1aTH
onaroBapajyhum mepama.'’ Jlana 5. mapra, reHepajHH AUPEKTOP
CBeTcke 3/paBCTBEHE OpraHU3allMje HAIIacho je Jla ce enuaeMuja
COVID-19 ,,Mmoxe 00y31aTu, caMO KOJIEKTUBHUM, KOOPJAMHHUPAHUM
1 cBEOOYXBaTHUM IPHUCTYNIOM KOJU YKJby4dyje LEJIOKYIHY BIaJUHY
(npxaBHy) MammHepujy.” McTor naHa mokpeHyTa je KaMIlama 3a
oarosapajyhe nocryname y 6opou npotus oBe 6osectu (Be Ready
for COVID-19).

Ceercka 3apaBcTBeHa opranuzaunuja je 11. mapra 2020.
npornacwia nagaemujy COVID-19."* V to Bpeme EBpomna je Beh
rmocrania ,,ermuieHTap manaemuje’. Onmre je mo3Haro Ja je BUPYC
koju u3aszusa 6osnect COVID-19 Ouo (uuHU ce ¥ 0CcTa0) IPUITUIHO
Herno3Hat. CUTyalMja Koja je HacTalla MpemheM KopoHaBupyca je 6e3
NaHJaHa y gocanammbeM pagy CBeTCKe 31paBCTBEHE OpraHu3allyje.

Peaknmja CBeTcke 3IpaBCTBEHE OpraHHU3AIMje j€ YECTO
KBaTM()MKOBaHA Kao HEaJeKBaTHA, /1a HUje MPY)KUIJIa IIPaBOBPEMEHE
uHpopMalije U caBeTe KOju OU TONPUHENH CIIpeyaBamy MLUPeHa 1
cy30ujamy KopoHaBupyca.'’ 13 vaca y yac, MeUju Cy MPEHOCHIIN

'S World Health Organization, Situation Report -23 (Data as reported by 12. 02. 2020), https://
www.who.int/docs/default-source/coronaviruse/situation-reports/202002 12-sitrep-23-ncov.pdf, Internet,
10/06/2020.

1 VhanpeljeHa Bep3uja oBOTr I0KyMeHTa je 00jaBibeHa kpajeM mMaja 2009. World Health Oganization,
Key planning recommendations for mass gatherings in the context of COVID-19-Interim guidance 29
May 2020, https://apps.who.int/iris/handle/10665/332235, Internet, 15/5/2020.

7" World Health Organization, Director-General’s opening remarks at the media briefing on
COVID-19 (2 March 2020) https://www.who.int/dg/speeches/detail/who-director-general-s-opening-
remarks-at-the-media-briefing-on-covid-19---2-march-2020, Internet, 10/06/2020.

'8 World Health Organization, Director-General’s opening remarks at the media briefing on
COVID-19 - 11 March 2020, https://www.who.int/dg/speeches/detail/who-director-general-s-opening-
remarks-at-the-media-briefing-on-covid-19---11-march-2020, Internet, 16/5/2020.

19 Kputuke Ha pauyn CBeTcKe 3paBCTBEHE Opranusauuje cy opojae. OHe ce OJHOCE Kako Ha
HEJ[0CTaTaK PAaBOBPEMEHE PeaKIiije TaKo W Ha OKPEHYTOCT OBE OPTraHU3aLIHje ,,[IPUBATHOM CEKTOPY** [ITO
je npoBormpaio GpojHe KOHTpoBep3e. Jeau o/ ayTopa je nporycre CBeTCKe 3ApaBCTBEHE OpraHU3aliuje
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TOTOBO UCKJbYYMBO BECTH KOje ce THUy KopoHaBupyca. lllupeme
COVID-19 je on cBor usbmjama Owmna mpahena oapeheHuM
MOJIMTUYKUM ,,pacipaBaMa‘’, IITO HUje OMII0O HEOUEKUBAHO.

3. [IPOITIAILIEILE BAHPE/IHOI' CTABLA 'V PEITYBJIMLIA
CPBUIN

[Mpornamemy BaHpEJHOT cTamba nperxoamia je Omryka Brnane
Penyonuke Cp6uje o npornamemny 6onectn COVID-19 uza3pane
BupycoM SARS-CoV-2 3apaznom Gonemrhy koja je o6jaBsbena 10.
maprta 2020. romune.? OBom ommykom COVID-19 je mpornariexn
3apa3HoM Oosemhy ,,uuje je CrpedaBarme 1 cy30Hjame 011 MHTepeca
3a PemyOmuky Cp6I/I_]y“ 2l tbome je Takohe mpeasuheHo aa ,,paau
cupeyaBama I0OjaBe, IMUpema U Cy30HMjama 3apasHe 00JecTh
COVID-19 u 3amTure CTaHOBHUILTBA 0] T€ 00ECTH, TpUMerBahe
ce Mepe npornucaHe 3aKOHOM O 3aIITUTH CTAHOBHUINITBA O 3apa3HUX
OosecTt, 3aKOHOM O 3/pPAaBCTBEHO] 3aIUTUTH, 3aKOHOM O JaBHOM
3[IpaBJbY, Ka0 U IPyre Mepe Koje MpUpoa Te 00JIECTH HaJlaXKe Y CKIIaLy
ca enMuAeMHOJIONIKOM CUTYAIH]oM. %

OBoMm OnnykoM je MpPaKTUYHO KOHCTATOBAHO IOCTOjame
OTIACHOCTH OJ [IUPEHha 3apa3He 00JIECTH U IPEIBUI)ECHO je peTy3uMarhe
Mepa Koje cy npenBuleHe mocrtojehum 3akoHomaBcTBOM. MehyTum,
Mepe Koje Cy y TOM MOMEHTY CTajajie Ha pacrojiaramy cy Ouie
OYMTIICTHO HEJOBOJBHE JIa C€ CIIPEUH T10jaBa, IUPCHE U Cy30ujame
3apaszne 6onect COVID-19 Ha miTa je ouuTiieTHO HaBOIMO 3aKJby9IaK
J1a je ped o ,,lIPUIIMYHO HETIO3HATOM BHPYCY*‘ KOJU C€ HEKOHTPOJIMCAHO
IIMPH IIAPOM TUIAHETE, MOTCHIIUjATHUM TIOCTIeIuIlaMa OBE 3apa3He

OIKCA0 TaKo Ja y ounMa jaBHOCTH CBETCKA 3paBCTBEHA OPraHU3alja IPecTaB/ba HHCTHTYLH]Y KOja
,,3Ha CBe aiu He unHu Humra™. Bua.: Armin von Bogdany, Pedro A. Villarreal, International Law on
Pandemic Response: A First Stocking in Light of the Coronavirus Crisis, HaB. iemno, ctp. 5.

2 QOpuuyka Buane Peny6nuke Cpbuje o o npornaiewy 6onectn COVID-19 usassane Bupycom
SARS-CoV-2 3apaznom Goneruhy, Crnyorcoenu enacnux Penyonuxe Cpéuje, 6p. 23/2020-3, 24/2020-3,
27/2020-13,28/2020-3, 30/2020-3, 32/2020-3, 35/2020-18, 37/2020-3, 38/2020-17, 39/2020-4, 43/2020-
4,45/2020-3, 48/2020-4, 49/2020-3.

2 Opmyka Buane Perry6inke Cpbuje o o npornaiessy 6onectn COVID-19 usassane Bupycom
SARS-CoV-2 3apa3nom 6onerhy, Cnyorcoenu enacnux Penyonuxe Cpbéuje, 6p. 23/2020-3, 24/2020-3,
27/2020-13,28/2020-3, 30/2020-3, 32/2020-3, 35/2020-18, 37/2020-3, 38/2020-17, 39/2020-4, 43/2020-
4,45/2020-3, 48/2020-4, 49/2020-3, mapa. 1.

2 QOpuiyka Buane Penry6iuke Cpbuje o o npornamesy 6onectn COVID-19 u3a3ane BUpycom
SARS-CoV-2 3apa3nom 6onemhy, Cryorcoenu enacnux Penyonuxe Cpéuje, 6p. 23/2020-3, 24/2020-3,
27/2020-13,28/2020-3, 30/2020-3, 32/2020-3, 35/2020-18, 37/2020-3, 38/2020-17, 39/2020-4, 43/2020-
4,45/2020-3, 48/2020-4, 49/2020-3, mapa. 2.
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OoJecTy, UCKYCTBY JIp>KaBa Koje cy ce Beh cyoumiie ca moTpedbom
cIpeyaBama HEroBOr MUpema u cy3oujama (Kuna nu Uranuja) u
npenopykama CBEeTCKe 3[paBCTBEHE OpraHu3aIuje. Y TOM MOMEHTY y
TOKY je 0o oBpaTak BeJIMKOT Opoja apskaBibaHa Permyomuke Cpouje
U3 3apaKEHMX MOJpyYja*® y HHOCTPAHCTBY.

Banpenno crame y Penyonumm Cpouju mpormarieso je 15. mapra
Ha OCHOBY 3ajeJHHYKe O/TyKe npecennuka PemyOnuke, npeaceaHuie
Haponne ckymmtune u npeacennuue Binage Penyonuke Cpouje,
no3uBajyhu ce Ha unan 200. craB 5 YcraBa Penmyonuke Cpouje.

4. CATJIACHOCT OIUIYKE O ITPOIJTAIIERY BAHPE/IHOI
CTAKBA CA YCTABOM U MEBYHAPOJIHUM ITPABOM

[Iutawe ycraBHOCcTH Oiyke O HpomIaliewky BaHPEIHOT
CTama OWJIO je MPEeIMET UCTIMTHBAkha YCTaBHOT Cy/la y MOCTYIKY O
WHUIMjaTUBaMa 33 TIOKPETamke MOCTyIaKa 3a OICHY YCTaBHOCTH U
3akoHUTOCTH OJUTyKe O MpONIAIICHYy BaHPEIHOT CTama.”* YcTaBHU
CyZl je om0aIuo WHUIM]aTUBE 3a TIOKPETamke MOCTYNKA U BaJbaHO U
JIeTaJbHO Ha jeJaHaecT CTpaHHUIla 00pa3iokuo cBoje Pememe.” Y
OBOM pajay HeheMmo ce 6aBUTH camo MUTakbHMa KOjuMa Ce Yy CBOM
obOpaznoxemy 0aBHO YcTaBHU Cyl, Beh W IPpyruM MUTamUMa Koja
HaM Ce YMHE O] 3Hauaja 3a pa3MaTpame YCTAaBHOCTH U CarJIaCHOCTH
ca mehyHapoaauM npaBoM OJUTyKe O POTJIANICHhY BAHPESTHOT CTamba,
Kao U nuTameM jia i oapenoa wiana 200. Yerasa Penyomuke Cpouje”

% Tloa ,,3apakeHUM TMOAPYYjeM CMaTpa ce MOAPYy4Yje Ha KOjeM MOCTOjU je/laH MM BHUILIE U3BOpa
3apase 1 Ha KOME ITOCTOje YCIOBH 3a HACTAHAK M IIHpPeRe 3apase”. Bu.: 3akoH 0 3aIITUTH CTAHOBHHIITBA
oz 3apasuux 6onecru, Cnyocoenu enacnux Penyonuxe Cpouje, 6p. 5/2016 u 68/2020, uin. 2, ct. 1, . 10.

2 Pewewe YeraBHor cyna Peny6nuke CpOuje kojum ce oa0allyjy MHUIM]aTHBE 33 MOKPETahe
MOCTYIIKA 3a OlleHy YCTaBHOCTH U 3aKoHMTOCTH OJUlyKe O IpoIjallely BaHPEIHOr cTama, op. [Yo-
42/2020 ox 21. maja 2020.

»  AyTop je cBOje CTaHOBHIUTE O yCTaBHOCTH MPOIVIAIICHa BAHPEIHOT CTamba 00pasIokHo y
HHTEpPB]yY ,,[lanaemuja yrpo3una oncranak apxase u rpahana’, [lorumuxa, 24. 03. 2020.

% Vera Pentyonuke Cpouje, Cnyochenu enacnux Penyonuxe Cpouje, 6p. 98/2006, y . 200
(BanpenHo cTame), yIBphyje pesieBaHTHA ITHTamka Koja ce THIY BaHPEJHOT cTama. TekeT oBe oapende
M3HOCHMO Y LIEJIOCTH Kako OM M30€IIn HaKHA/[HA HETOTPeOHA IUTHPAkha ajbe y TEKCTY.

1. Kasia jaBHa omacHOCT yrpoxkapa OICTaHaK Apskase Hiu rpahana HapoiHa ckymmnaa nporiamasa
BAHPE/IHO CTambe.

2. Omyka 0 BAaHPEIHOM CTamy Baxku Hajayke 90 nana. [To ucteky oBor poka, Hapongna ckymnmriaa
OJUTYKY O BaHPEHOM CTakby MOXKe MPOAYKUTH 3a jomr 90 nanHa, BehnHOM of1 yKyIHOT Opoja HapoJaHHUX
MOCITaHUKA.

3. 3a Bpeme BaHpenHOT cTama Haponna cxymmTrHa ce cacTaje 6e3 MoceOHOr Mo3KBa M HE MOKE
OWTH pacITyIITeHa.

4. Tlpornamasajyhn BanpenHo crame HaponHa ckymmmTHHa MOXe IPONUCATH Mepe KojuMa ce
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Tpeba Jaa mpeTpnu U3BECHE U3MEHE NPUIIMKOM Heke Oynyhe peBusuje
VYeraBa win IOHOIIEHa HOBOT yCTaBa.

4.1. Paznoe ysoherba 6anpeonoe cmared: jagHa 0nacHocm Koja
yepodasa Oncmanax opxcage u epahana

IIpema umany 200, craB 1 VYcrtaBa pasior mnporiamiema
BaHPEIHOT CTama je MOCTOjamke ,,jJaBHE OMACHOCTU KOja yrpo)kaBa
OIICTaHaK JipkaBe Wi rpahana.” Melytum, oBy openly HE MOXXEMO
YUTATH y KIWHWYKO] m3onanuju. [lox ,,jaBHOM omacHomrhy Koja
yrpo’kaBa OICTaHaK Jip)KaBe WM rpahana* moapasymeBa ce OHA
KOja 3aXTeBa Mpeay3uMame Mepa KOjuMa ce OJCTyNa OJf YCTaBOM
3ajeMUYCHHX JbYICKHX U MAalMHCKUX MpBa. OUUTIIeHO je 1a je oapenda
ynana 200 (1) uspahena mo y3opy Ha wi. 4 I[lakrta o rpahanckum u
MOJUTUYKUM TIpaBUMa M CaJIp>KUHCKU TOTOBO UACHTUYHO] OAPEIOH
wi. 15. EBporcke KOHBEHIMj€ 3a 3aIITHTY JbYACKHX IIpaBa H
OCHOBHUX ciiobona. HaBenenum onpendama oBUX MelyyHapogHUX
yroBopa npenBuleHo je 1a ce Mory npeay3uMaT Mepe OJICTYTamba OJ1
rapaHTOBAHUX JbYJCKUX MIPaBa YKOJHUKO ,,jaBHA OIACHOCT yIpoXkaBa
®MBOT (oricTanak?) Hauwyje (in time of public emergency which threat-
ens the life of the nation).

VY npeBoauMa [lakra o rpalaHCKUM U MOJMTHYKUM TIpaBUMa
1 EBpOIICKe KOHBCHIIMjE 3a 3allITUTY JbYJICKUX MpaBa U OCHOBHUX
cnobona cuHTarma L life of the nation* ce mpeBoau ca ,,0NICTaHAK

Haruje*. CMarpamo Ja je KOpeKTaH MpeBo/ ,,KMBOT Hanuje" . *’

OZICTYIA Ol YCTABOM 3ajeMUYCHHX JbYJCKUX U MabUHCKUX TpaBa.

5. Kag Haponna ckynmtuaa Huje y MoryhHOCTH 1a ce cacTaHe, O/UTyKy O IIPOIUIaliekhy BaHPEIHOT
cTama JIOHOCE 3aje/iHO NpeceHuK Perryoimke, npenceunk Hapogue ckymmTire u npejcenHnk Braze,
T0J] ICTUM yCJIOBMMA Kao 1 HapoziHa ckymninTiHa.

6. Kan HapoziHa CKyIIIIITHHA HUje y MOTYRHOCTH j1a ce cacTaHe, Mepe KOjiMa Ce OZICTYIIa Of] JbYICKHX
1 MabUHCKHUX IpaBa MoxXe nporucatu Biaga ypen6bom y3 cynormuc npezicennnka Pemyomuxe.

7. Mepe ozncTynama oj JbYACKHX M MabUHCKUX TIpaBa Koje nponunry Hapojgsa ckymmTuHa Wi
Brnana Bae Hajyxe 90 naHa, a 10 HCTEKY OBOT POKa MOTY c€ OOHOBUTH ITOJl HCTHM YCIIOBUMA.

8. Kax omtyky o BaHpenHOM cTamy Huje qoHena Haponua ckymmtuHa, HaponHa ckymmtuHa je
notephyje y poky oz 48 catn o1 BCHOT JJOHOIIEHa, OJJHOCHO UMM Oyzie y MoryhHocTH Jja ce cacTaHe.
Axo Hapojaa cKynIuTHHA He TOTBP/IM OBY OJUTYKY, OJUTYKa IIPECTaje J1a BaKy 3aBPILICTKOM IIPBE CE/IHHIIE
Hapoyse cKynmTHHE oipKaHe 110 NPOIIallekhy BAHPEHOT CTakba.

9. Kaj mepe kojuma ce OACTyIa oJ1 JbYACKHX M MambHHCKHX IpaBa HUje rnponucaina Haponua
ckynmTHHa, Biaja je gyxna na ypenby o Mepama ofCTyama ofl Jby/ICKHX 1 MalbHHCKHX ITpaBa MojHece
Ha notBpay HaposHoj ckymmTHHN y poKy of 48 caTh OJ1 BEHOT JOHOMICHka, OJHOCHO YiM HaponHa
CKymITHHa Oyzie y MoryhHoCTH Jia ce cacTaHe. Y CynpoTHOM, Mepe OJCTyIama IpecTajy Ja Baxe 24
cara ol oYeTKa npe ceanuie Hapoaue ckynmTrHe ofpkaHe 110 Mporiallekhy BAHPEJHOT CTakba.

2 Melyrum, y Hac HEje HeyoOHYajeHo 1a [0CToje IPeBOM Mel)yHapOHIX YyrOBOpa KOjHU CY y Mamb0j
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EBporicku cyn 3a jpyzcka mpasa je ykaszao Ja ,,JIpUPOAHO U
yoOn4ajeHo 3Haueme ,,jaBHE OMACHOCTH KOja TMPETH OICTAHKY
(>kMBOTY) HalMje* JaCHO U OJTHOCH C€ Ha ,,U3y3€THE KPU3HE CUTYalll]e
WJTU OTIAaCHOCT Koja roraha 1eimy moryanujy ¥ mpeacTaBiba MPeTHhY

3a OpraHU30BaHH KUBOT 3aj€IHUIIC O KOje je ApKaBa caurmeHa’ .

V¥ cBom Pemiewy YcTaBHU Cyj je ykas3ao a ,,cMaTpa Jia j€ BaKHO
Jla TIOCTOje MTO 00jeKTUBHHU]a MEpHUia MPUIIUKOM MPOICHUBAHA
yCJIOBa 3a MPOVAllekhe BAHPEAHOT CTamka U IPU TOME Ce, MOTIYHO
OIpaB/IaHO OCJIOHHO Ha Tpakcy EBporickor cyna 3a Jpyncka rnpasa,”
y KOjOj Cy C€ MCKPHUCTAJIUCAIN KPUTEPUJYMHU OIICHE IMOCTOjarba
,,JABHE OTIACHOCTH‘ KOja 3aBpel)yje yBoheme BaHpenHor cTama: 1)
OTaCHOCT MOpa OWUTH CTBapHAa U HEMHUHOBHA; 2) JI€JCTBO OMMACHOCTH
Tpeda J1a 0CEeTH 11eJI0 CTAHOBHUINITRBO (0Ba] YCJIOB HE Tpeba CXBATHTH
y ancoJIyTHOM 3Hauewy, Oyayhu na mpakca EBponckor cyna qomymira
Jla OMACHOCT MPETH caMo Jely CTAaHOBHHUIITBA, Kaja Ce Mepe
JIepOoTUparma JbYICKHUX IPaBa MOTY OTHOCHTH CaMO Ha Taj €0 JpKaBHE
TepuTopuje); 3) Mopa OUTH YIPOXKEH HACTaBaK OPraHU30BaHOT )KUBOTA
3ajenHuIle (KOHKPETHH]E, OBA] YCIIOB j€ UCIYHEH YKOIMKO MOCTOJH
yrpoXaBame (PU3NIKOT HHTETPUTETA CTAHOBHHIITBA, TEPUTOPHjATHOT
WHTETPUTETA JIP>KaBE UITH j€ YTPOXKEHO (PYHKIIMOHHUCAE IPKaBHUX
oprana); 4) Kpu3a UM OTTACHOCT MOPajy OMTH BaHPETHOT KapaKTepa
TaKO J]a IPUMEHA PEJOBHUX MEpa MM OTpaHUYeH-a HHje TOBOJbHA 32
yCIIOCTaBJbakhE HAPYIICHOT jaBHOT TopeTka.*

unu Behoj mepu Heoarosapajyhu. Melhytum, kaza je ped o YeTaBy 4iHE ce 1a je Tpebaso BOIUTH BUILE
pauyna. Tako je y nmpeBoy YcraBa Ha €HIVICCKH je3HK TEPMHH OICTAaHAK Ap)KaBe U rpal)aHa npeseacH
ca ,, survival of the state or its citizens.“

IpeBox YcraBa Ha SHINICCKHU je3HK, HIIM OUIIO KOJH IPYTH je3UK HE MPEICTaB/ba Ay TCHTHIAH TEKCT,
MelyTuM, To He MoKe OUTH OIIpaB/IamkEe Aa ¢ MPEBOIMMA IIPUCTYIIN ca Ty>KHOM MakiboM. UuHHM ce 1 1a
mcuy Yerasa u3 2006. roanHe HUCY HOKJIOHIITH Ay)KHY HaXEby TEPMHHUMA KOjH Cy YIOTPeOIbeHH, jep O
TEPMHUH ,,0ICTaHAK" CHT'YPHO OO 3aMEH-CH TEPMUHOM KOjH jJACHO yKa3yje Ha CYIUTHHY pas3iora yBohema
BaHPE/IHOT CTamba, a TO HHje TOJH ,,0fcTanak™, Beh >KUBOT 3ajeIHHMIIC — IP)KaBe U BEeHUX rpahana, Te je
HOTPEOHO Npeay3eTH Mepe KOje OZCTYIIajy Ol OHHX KOje CE MOTY IPEIy3eTH Y ,,peIOBHUM OKOJTHOCTHMA .

2 Guide on Article 15 of the European Convention on Human Rights, ECHR, updated on 31 Dec.
2019, https://www.echr.coe.int/Documents/Guide_Art 15 _ENG.pdf, Internet, 18/6/2020.

2 Pewemse YcrasHor cyna Peny6imke Cpouje, 6p. [Y0-42/2020 ox 21. maja 2020 kojum ce oxbartyjy
MHULH]aTHBE 3 IOKPETambe [OCTYIIaKa 3a OlieHy ycraBHOCTH OJUTyKe 0 IPOrIallethy BAHPEHOT CTakba,
crp. 5.

30 Pemewse YerasHor cyna Peny6imke Cpbuje, 6p. [¥0-42/2020 ox 21. maja 2020 kojum ce oxbartyjy
MHUIMjaTHBE 33 IIOKPETarbe OCTyIaka 3a OLleHy ycTaBHOCTH OUTyKe O IIPOIallety BaHPEJHOT CTarba,
ctp.5; Guide on Article 15 of the European Convention on Human Rights, ECHR, updated on 31 Dec.
2019, https://'www.echr.coe.int/Documents/Guide_Art 15 ENG.pdf, Internet, 18/6/2020.
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OBne Basba mpuUMeTUTH Aa HUTH OmmTu KoMeHTap Op. 26
Komurera 3a jpyncka npBa, Hutu CMepHHIE 32 TPUMEHY 4jaHa
15 EBporncke KOHBEHIIH]E 3a 3aITUTY JbYJICKHX IMPaBa B OCHOBHHUX
c1000/1a ¥ HE IOMULY TIOTPeOy 3a CIpevaBame MHUPEHa U Cy30Hjama
3apa3He 0ojecTH Kao Moryhy ,,jaBHy OMacCHOCT KOja yrpoKaBa *HBOT
Haryje*. JeIHOCTaBHO, TaKaB CLIEHAPHUO HHje OO Y BUAOKPYTY.

YumeHule Koje oIpaBiaBajy yBohewme BaHpPEAHOI CTamba
y Peny6muuu CpOuju U3HENIH cMO Ha MPETXOAHUM CTpaHMIIaMa.
YcTaBHU CyJl je y BE3U ca YMECHUIIAMa KOje Cy IPETXOMIIE yBOhemhY
BaHPEIHOT CTama KOHCTAaTOBao: ,,ipBo, Haponna Pemy6nuka Kuna
je 31. nenemo6pa 2019. ronune ob6aBectuna CBETCKY 3/IpaBCTBEHY
OpraHu3alyjy O M0jaBy MHEYMOHH]a U3a3BaHUX BUPYCOM KOjH j€
kacauje HazBaH COVID-19, a CBercka 3apaBCTBEHA OpraHU3aINja
npornacuia je manjaemujy 3zapasse 6onxectu COVID-19 11. mapra
2020. ronuHe; 1pyro, y TOM TPEHYTKY O KapaKTepUCTHKaMa 3apa3He
6onectu COVID-19 cBeTcka MeIUIIMHCKA HAayKa U CTpyKa HUCY
pacrosyiarajie BaJMIHUM M TOY3JaHUM Tofanuma (HIp. mpupoaa
BHUpYCa, HAYMHU HA KOJU C€ IIHUPH, TUIIMYHU CUMIITOMH, I10CEOHO
yrpoXxeHe Kareropuje rpahana, jiek, OTHOCHO BaKIIMHA UT/.) LITO
3Hauu Jia ce pajJnio O MOTIYHO HEMO3HATOj 3apa3Hoj OosecTH Koja
ce MKpHIIa TOTOBO HEKOHTPOJIMCAHO; Tpehe, y eBpOICKUM JIpyKaBama
y KOjUMa je BUPYC peructpoBaH mnpe Hero y PenyOmumm CpOuju
(monyt nanuje, @pannycke, Utanuje) ousne cy Beh eBuaeHTHpaHe
MOCIIEINIIE HEKOHTPOJIMCAHOT IUPEHa OBE 3apa3He 00JIeCTH, KaKo y
Opojy 3apaKeHHUX JIUIA TAKO M 'y OPOjy )KpTaBa; 4YeTBPTO, Y TPEHYTKY
Kajia je OJy4YMBaHO O MPOIVIalliekhy BaHPEIHOT cTama y Pemyonuiu
Cp6uju cy Beh OuiaM perucTpoBaHM ClIydajeBH JIHIA 3apaKCHHX
COVID-19 BupycoM ca TEHIEHIIjOM IopacTa Opoja 3apakeHUX,
a M3BEINTAjU METUIIMHCKE CTPYKe, HA/IJIS)KHUX OpTaHa U CITyKOH Cy
yKa3uBaJI Ha TO JIa CE€ BUPYC IIUPH HEMTPEIBUANBOM IIPOTPECHjOM H
Jla IPeJICTaBIba, IPEMa OLIEHH EMHUIEMHOJIOLIKE CTPYKE, 000JbEHE O]
JaBHO-37IpaBCTBEHOT 3Hayaja Koje HOCH ca COOOM OITaCHOCT HajBUILIET
pH3HKa 110 JKUBOT U 3/IpaBJbe rpahana.’’*

31 Pemewse YeraBHor cyna Peny6imke Cp6uje, 6p. [¥0-42/2020 ox 21. maja 2020 kojum ce oxbartyjy
MHHULHMjaTHBE 32 MOKPETarhe MOCTyIaka 3a oleHy ycraBHOCTH OJUIyKe O MpOIIallethy BaHPEIHOT
crama, cTp. 6; JeIMHO IITO Ce MOXKE 3aMEPUTH OBOM JIAKOHCKOM H CBAaKaKO HCIIPABHOM H3HOLICHY
OINIITEIIO3HATHX YMEbCHHULA j& MOXK/IA [IMPO] jABHOCTH HEMO3HaTa akTHBHOCT CBETCKE 3/IpaBCTBECHE
opranuzalnyje koja je nocrynajyhn y cknany ca MelhyHapoqHUM 3ApaBCTBEHHM IPABHIHUKOM H IIpe
npornanierma nangemuje COVID-19 npornacniia BaHpeHy CUTyalujy y o0JacTi jaBHOT 31paBiba O
Mehynaponuor 3Ha4aja. OBO je MOXKIa O IOCEOHOT 3Ha4aja MPHIIMKOM pa3MaTpama KpUTepHjymMa
Nporallekha BaHPEIHOT cTama. HanMe, yKoINKo U He OCTOjU anaeMuja (IlaHaeMuja 3apa3He 6oIecTi
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VYcTaBHHU Cyn je 3aKJby4yHo Ja ,,uMajyhu y BHAY HaBeJcHE
YUKBEHULE U ‘MapruHy CJI000JHE MpOoleHe  HaAJIeKHUX OpraHa...
nojaBa 3apasne Oosiectu COVID-19 m omacHOoCT on HEHOT
HEKOHTPOJMCAHOT MHpema Ha Teputopuju PemyoOnmke CpoOuje
MOTIJIa CMaTpaTy ONacHOIINy Koja 3HauajHO yrpoKaBa 3/IpaBJbe Mnpe
MoMyJiallije CTAHOBHMILTBA, & TUME JIOBOJU Y MUTAHhE HOPMAIHO
OZIBHjabe ’KMBOTA Y AP>KaBH, YKIbYUyjyhu 1 (pyHKIIMOHUCAHE FbEHUX
WHCTUTYIIH]ja, JABHUX CITYKOH ¥ IPUBPEIC,  HAPOUHUTO 3/IPABCTBEHOT
cucrema‘. >

Ouena ycrtaBHoct OyKe 0 Mporialiehy BAHPETHOT CTamba
3axTeBa OIEHY KaKo IpaBa Tako U yTBphHBame YNH-EHHUIA. YCTaBHU
Cy/I j€ OBO MPAKTUYHO MIPU3HAO y 00paznoxkemy Pemema: ,,YcTaBHHA
cyn nozaceha ja y mocTyIKy OlleHe YCTaBHOCTU U 3aKOHUTOCTH HE CYJIU
Ha OCHOBY YHHHCHHIIA HUTH CyIH O ynibeHuIama“. Mnak, umajyhu y
BUJTY PETXOTHO PEUEHO O YCTABHOM YCJIOBY ITPOINIAIICHA BAHPETHOT
CTama, YCTaBHH CYJI Ollelyje Aa ou ce 3apazna 6onect COVID-19
MoTIvIa CMaTpaTH ,,JaBHOM OIacHOIIhy Koja yrpo)kaBa ONCTaHaK Ap)KaBe
u rpahana‘“ , Y CMHCITY 4jlaHa 200. craBa 1. Ycrasa. Crora, YcraBHU
CY[l 3aKJbyuyje Jla c€ He MOKE 3aKJbYUUTH J1a H1je OO UCITYH-EH YCIIOB
3a mporianieske BAaHPEAHOT cTama. [Ipu Tome, YcTaBHU ¢y 101aTHO
yKasyje Ha TO Jia Ja c€ MPWIMKOM MPOTIalieha BAHPEIHOT CTamba
MOpa BOAUTH padyyHa U O IPyTUM YHHUOIIUMA, KOJU OTIPABIABA]y TAKBY
OJIUTYKY, @ Yy KOHKPETHOM CJIy4ajy TO OU OWJIM CTame M KalaluTeTH
3[JpaBCTBEHOT CHCTEMa, 3IpaBCTBEHA KyJITypa rpaljana, MEHTaINTET,
CTapOCHA CTPYKTypa Hauuje u ap. 3

Y KOHKpETHOM CiTy4ajy OMJI0 je jacHO Jia je O/TyKa O yBohemwy
BaHPEIHOT CTama OWia pasyMHa U onipapaana. thome je akruBupana
MOTYhHOCT J]a HaJUIeKHH JIP>)KAaBHU OPTaHU Npeay3uMajy Mepe Koje

je oboneBame of1 3apa3He OonecTn Koja Ipenasu ApiKaBHE TPaHHIIE U IIKPU ce Ha Behiu 1eo cBeTa Hin
CBET y LIeJIMHN, yrpoxkaBajyhu Jbyjie y CBUX 3axBalieHHM MOpy4jUMa y CKJIajy ca 3aKOHOM O 3allITHTH
CTaHOBHHIITBA O] 3apa3HuX 00JecTH wi. 2, CT. 1, T4. 9, MOry MOCTOjaTH Pasio3u 3a yBolene BaHpeJHOT
cTama  npejy3uMame oArosapajyhux mepa (Ha nmpumep 3a0paHa IyTOBamba, 3aTBaparma IPaHULE 1
CIL.), paJiil CIIpeyaBama HacTaHka nanjaemuje. CTora je CyITHHCKU OCHOB 3a pa3MaTpame Mepa i caMo
MpoIIaliehe BAaHPEHE CUTYyallje y 00IacTH jaBHOT 31paBJba o Mel)yHapoaHor 3Ha4daja. Llnb je na ce
LITO je paHuje Moryhe Crpeur UiIn OrpaHHyH LIHPEHE 3apa3He 00IecTH Kako He O JOIILIO [0 aHIeMuje.

32 Pememwe YcraHor cyna PenyGnuke Cpbuje, 6p. 1V0-42/2020 ox 21. maja 2020 kojum ce
oznballyjy MHHIMjaTHBE 3a OKPETarhe MOCTyIaKa 3a OleHy ycraBHOCTH OUIyKe O MpOraliemny
BaHPEJIHOT CTama, CTP.6.

3 Pememwe Ycraror cyna Penyonuke Cpbuje, 6p. 1V0-42/2020 ox 21. maja 2020 xojum ce
oznballyjy MHHIMjaTHBE 3a MOKPETahe MOCTyIaKa 3a OleHy ycraBHOCTH OIyke O Mporialiemy
BaHPEJIHOT CTama, cTp.7.
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ce He MOTy IpeAy3uMaTH 0e3 Mporialickha BAHPSIHOT CTalkba WK
caMmo y clly4ajy mporiianieka ,,BaHpeIHe CUTyaIuje’ .

Jla i je outyKa pasyMHa 1 olpaB/aHa, OTHOCHO J1a JI j€ UCITY FbeH
YCIIOB TTOCTOjarka jaBHE OMACHOCTH KOja yrpoXkaBa OTICTaHAK JPyKaBe
u rpaljaHa je YNBEHNYHO a He TIPaBHO NHTame. Mako y ,,HopMaTHIM
OKOJIHOCTUMA® YCTaBHU Cy/l IIPUJIIMKOM OIIEHE yCTaBHOCTH Hehe
YIIA3UTH Y YNHEHIYHA IIMTamka, Ka/1a je ped O MPOrIaliehy BAaHPEIHOT
CTamka U MepamMa Koje ce 3a BpeMe BaHPEIHOT CTamba CIPOBOJIE, MOXKE
nohu y mo3uuujy aa yrephyje npaBHO pesieBaHTHE unmbeHule. Cam
YCIIOB 3a MPOIVIAllIeHhe BAHPEHOT CTamkha Kao U Mepa OACTYTamka O
JBYJICKUX TIPBa 3aXTeBa MaXKJbHBO ONpaBame. ** Mel)ytum, To He 3HaUH
712 OJUTyKa O IpOIJIallehy BAHPEAHOT CTakba MOpa y CBOM CacTaBy Aa
caapku ¥ o0pasnokeme.’® Kako je nctakao YcTaBHU CyJ ,, IPHITHKOM
00jaBJbHBam-a OJUTYKE O ITPOIJIAIlehY BaHPEIHOT CTamba He 00jaBibyje
ce 00pasnoKeme Kao MTO ce He 00jaBibyje 00pa3iiokemhe OHII0 KOr
ommiter npasHor akta“.>* Cama ojiiiyka o yBohjery BAaHPETHOT CTamba

3 The issues of when rights can be derogated from, and to what extent, cannot be separated from
the provision in article 4, paragraph 1, of the Covenant according to which any measures derogating
from a State party’s obligations under the Covenant must be limited “to the extent strictly required by
the exigencies of the situation”. This condition requires that States parties provide careful justification
not only for their decision to proclaim a state of emergency but also for any specific measures based
on such a proclamation. If States purport to invoke the right to derogate from the Covenant during,
for instance, a natural catastrophe, a mass demonstration including instances of violence, or a major
industrial accident, they must be able to justify not only that such a situation constitutes a threat to the
life of the nation, but also that all their measures derogating from the Covenant are strictly required by
the exigencies of the situation®. General Comment on Article 4 (adopted at the 1950th meeting, on 24
July 2001) UN Doc CCPR/C/21/Rev.1/Add.11) , para. 5, https://www.refworld.org/docid/453883fd1f.
html, Internet, 19/5/2020.

3 Pewewse YerasHor cyna Peny6imke Cpouje, 6p. [Y0-42/2020 ox 21. maja 2020 kojum ce oxbartyjy
MHULHjaTHBE 3a IOKPETAe [OCTYIIaKa 3a OlleHy ycraBHOCTH OJUTyKe 0 IPOrIIalliehy BAHPEIHOT CTakba,
crp. 9.; YeraBHH cyj1 ce y o0pasioxkery noceGHO 1103a0aBio U NUTambeM ofHoca u3Mely ,,BaHpe/He
cuTyanuje” u ,,BaHpeHOr cTama“. Mako je MOXk/Ia ped O CYBHIIHOM JeNy O/UIyKe (ca CTaHOBHIUTA
CyJ/ICKe €KOHOMH]je) MIIaK je ped 0 KOPHCHOM Jielly KOjH paspelaBa MOX/a He juiemy Beh ontyxkGy
MojeIMHUX 0c00a 1a je OHMII0 T00JbHO MPOINIACHTH BaHPEIHY CUTYAlHjy Koja je Kareropuja 3akoHa o
jaBHOM 3/1paBJby M 3aKOH O 3aIUTHTH CTAHOBHHINTBA O] 3apa3HUX OOJIECTH. YCTAaBHHU CyJ je yKa3ao Ja
,,[IPaBHHU KallallUTET BAHPE/IHE CUTYyallMje HI NPUOIMKHO HE TapPaHTYje TAKBY JCIIOTBOPHOCT PearoBama
Jp>KaBHUX opraHa u ciyxou”. Takohe yka3ao je 1a ,,y ycTaBHOIIPABHO] JOKTPHHH, peoBialyje cras
JIa je TEeIIKO HAIPaBUTH jaCHY pas3iuKy u3Mel)y BaHpemHOr crama M BaHpeaHe cuTyaruje”. Moxaa
HHje 3roper Ha OBOM MECTY HallOMEHYTH Jia C€ PeaKiije Ha ,,jaBHe ONAaCHOCTU  Ha Pa3nyKTe HAYMHE
peryiuiy y pasiduuTHM JpKaBama, 4ak v y wianuiama EVY, perynarnsa o BaHPEIHOM CTarby HIIH
YOIIITE BAHPEJHNM CHTYyalljaMa HHje HU IPUOIMKHO XapMoHu3oBaHa. Bu.: Anna Khakee, Securing
Democracy? A Copmparative Analysis of Emergency Powers in Europe, Policy Paper No. 30, Geneva
Centre for Democratic Control of Armed Forces, Geneve, 2009.

3 Mehyrum HOoTHdHMKaLH]e Koje ce yiyhyjy reHepaiHoMm cekperapy YH u reHepaiHoM cexperapy
Casera EBporie Tpe6a j1a cajipike 1 00pasiokerse 3a yBolerme BaHpeaHOT cTamba. OOpasiokerhe OUTyKe
je J1aTo MpHIMKOM HOTH(HKALMje OMTyKe O MPONIAIICEY BaHPESIHOT CTamba MPHIMKOM HCITyHhaBarba
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HE To/Ipa3yMeBa MPUMEHy OMJI0 KakBHX Mepa, Beh camo cityxu Kao
OCHOB 3a TIpeAy3uMame ,,BAHPETHUX OBJalIhema’ npemMa YCTany,
KOja ce yIIIaBHOM cacToje y Mpely3uMamy Mepa Koje Cy Hy>KHE paju
OTKJIamhamba OMACHOCTH T10 OTICTaHAK (KUBOT) JIp>KaBe U rpahana.

Omityka o yBohemy BaHPEIHOT CTama Ce He IOHOCH Y BaKyyMy
Y MOpa Ce YUTATH y KOHTEKCTY Kako OKOJHOCTH KOje Cy JOBeJe JI0
HCHOT JIOHONICHA, TAKO M HAKHATHHUX OMJyKa. Y TOM KOHTEKCTY
o/l moceOHOT je 3Hayaja Ypenba o MepamMa 3a BpeMe BaHpPEIHOT
CTama KOjOM Cy IpOIUCaHe ,,Mepe KOjuMa Ce€ OJCTyIa O YCTaBOM
3ajeMUYCHUX JbYJCKUX M MambHHCKHX IpaBa 3a BPEeME BaHPEIHOT
crama‘“, kao Onnyka Bnane Penyonuke CpOuje o mpomamesmy
o6onectu COVID-19 uzaszBane Bupycom SARS-CoV-2 3apaznom
oonerrhy koja je Buiie myTa amananpana.’’ Yuras Hu3 ofnyka Briame
(mocebHO ypendu koje je Biana ycBojuiia y3 CynoTHnuc npeiceHuKa
Peny6nuke) jacHO ykasyje Ha YMHHU CE€ HECIOpPHE pas3jiore M CBpPXY
MPOTIAIIeha BAHPEIHOT CTAmbA.

4.2. Haonexcnocm 3a 0onouierse 00iyKe 0 NPO2LAersy 8aHPEOH0S
cmarea

Haponna ckymmtrna je nmpema wiany 200 Ycraa PenyOnuke
Cp6uje n3BOPHO HAJIENKHA 32 IOHOLIEHE OJUTYKE O YBOl)ery BaHPEIHOT
cTama BehuHoM of1 yKynHor Opoja nocnanuka. Melhytum, npema uiany
200. craB 5 YcraBa Pemybnuke Cp6wuje, ,,kan Haponna ckynmTiaa
HUje y MOrYhHOCTH J1a ce cacTaHe, OJUTyKy O IMPOIIAlIehy BAHPEIHOT
CTama JIOHOCE 3ajeIHo npeacenHuk Pemyonuke, mpencennuk Hapoane
CKyNUITHHE U IpelceqHuK Biane, moa mctuM yciioBUMa Kao U
Haponna ckyntusa. Jlpyrum peurmMa, Kako je KOHCTaToBao YCTaBHU
cyn, Haponna ckynmiTuHa je ,,M3BOPHO HaJUIekKHA 32 TPOTIAIICH:E
BaHPEIHOT cTama’® anu ,,umajyhu y BUy 1a je ped o KOJIGFI/IJaJIHOM
oprany kora 4yrHH 250 HApOJHHUX MOCIAHHUKA YHje CacTajabe MOXKE

obaBe3e HoTH(UKaLM]je reHepaiHoM cekperapy Casera EBpore u renepantHom cekperapy YH kao
nenosurapy MelyHapoaHor nmakTa o rpal)aHCKUM 1 HOJTMTHYKUAM [TPaBUMA.

37 Opyka Buane Peny6nuke Cp6uje o npornamesy 6onectn COVID-19 nzaspane Bupycom
SARS-CoV-2 3apa3nom Goneruhy, Cruyorcoenu enacnux Penyonuxe Cpéuje, 6p. 23/2020-3, 24/2020-3,
27/2020-13,28/2020-3, 30/2020-3, 32/2020-3, 35/2020-18, 37/2020-3, 38/2020-17, 39/2020-4, 43/2020-
4,45/2020-3, 48/2020-4, 49/2020-3.

3 Pememe YcraBror cyna Penyonuke Cpbuje, 6p. 1V0-42/2020 ox 21. maja 2020 xojum ce
on0allyjy WHUIUjaTHBE 3a IOKPETame MOCTyNaKa 3a OLEeHy ycTaBHOCTH OJUTyke O Iporiamiemy
BaHPEIHOT CTama, CTp. 8.
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O6utu oHeMoryheHo ycinen HacTaHKa BaHPEIHUX OKOJHOCTH, YCTaB
je HpeIIBI/IIIeO aJITepHaTI/IBHI/I HA4YUH OI[J'IyLII/IBaH)a 0 HpOITIaHICPLy
BaHPEIHOT CTamba.

BanpenHo crame, 0OHOCHO jaBHA OMACHOCT KOja yrpokaBa
OIICTaHaK JpKaBe U rpalana, Moyke UMaTH 3a MOCIeUIly HeMOTYhHOCT
yoOu4dajeHor GyHKIIMOHHUCakha OpTaHa JIp>)KaBHE BIACTH. YCTaBHU CyJI
j€ KOHCTaTroBao 1a je mpeaceanuk Hapoane ckymmTuHe 15 mapra
2020. ronune (y cknany ca IlocnoBHukom HapogHe ckymnmTuHe)
,00aBecTno mpeacenHuka PemyOnuke u mpencennuka Brage o
HemoryhHocTH cactajama HaponHe cKkynmTrHe  uume je 610 NCTTyheH
yclioB 3a npuMeny wiana 200. ctaB 5. YcraBa, mpema KoMe OJUTyKy
0 MpoIvalliely BaHPEJAHOT CTama JI0HOCEe MpeaceqHuKk PemyoOnuke,
npencennuk Biane u npencennuk Hapogne ckynirune.

Hemoryhuoct casuBama Haponmne ckymimTuHe je, Kako je
HCIIPABHO KOHCTaTOBaO YCTaBHU CYy[, (PaKTUYKO (YMH-EHUYHO) a HE
MIPaBHO MUTAkE, U YKa3ao Ja ,,He MOXKE J1a OlLIehYje OPraHU3alMOHe
Moryhnoctu Haposane ckymiuTuHe Jja ce cacTaHe 0e3 oajiarama y
yCIIOBUMA TOCTOjarba OMACHOCTH IO JKUBOT U 3[PABJbE JbYIU™ Te€
KOHCTAaToBao J1a ,,cTora, ... HeMa MPAaBHO MEPUIIO Ha OCHOBY KOjeT
Ou MOrao JIOBECTH y MHUTamke o0aBemTeme npeacenanka Haponne
CKYIIITHHE Ja MTapJaMeHT Huje 6uo y MoryhHOCTH 11 ce cactaHe.
HecmnopHo je na o/utyka o mporiaiiesny BaHpEIHOT CTamba, Kajia ce 3a
Y CTEKHY OKOJTHOCTH, HE MOXKE Jla TPITH ,,4eKambe. !

3 ... Y TOM cityuajy, YKOJIMKO XHTHOCT M 030MJBHOCT cHTyaluje To Hamehy, oiiyKy o BaHpeHOM
CcTarby 3ajeJHO I0HOCe Mpe/ceHuK Pemyonuke, npencenuuk Hapote ckynuTine u npeaceanuk Biaze,
4UMe je peMa MUIbCHY YCTAaBHOT Cy/a CadyBaH ,,JyX' PaBHOTEXE KOjU OJUIMKYje CBaKHM, y COHBH,
IapJIaMEeHTapHH CHCTEM, OJHOCHO OBAKBO PEILICH-E je Y CKJIaLy Ca 3aXTEBOM ,,paBHOTEKE H y3ajaMHe
KOHTpoJIe* U3 wiana 4. ctaB 3. Ycrasa, a ce TuMe oHeMoryhasa U 3;10ynorpeba BaHpEIHOT CTamba... .
V Pemiery YcTaBHOT Cyjia ce yKasyje Jia Cy MOJHOCHOLM HHUIIU]aTHBE 32 OLIEHY YCTaBHOCTH H3HOCUIIH
CTaHOBUIIITE Jia HUje nocrojana Hemoryhnoct Hapo/se cKymIuTHHE 1a ce cacTaHe M CaMOCTaJIHO JI0HEce
aKT 0 Iporalley BaHpeJHOr cTama. Penree Yerasror cyna Penyonuke Cp6uje, 6p. [Y0-42/2020 ox
21. maja 2020 kojuMm ce ogbaityjy HHHLMjAaTHBE 3a TOKPETambe MIOCTynakKa 3a oleHy ycraBHoct Otyke
0 NPOIIAIICHY BAHPEIHOT CTamba, CTP. 2.

0 Pemewse YeraHor cyna Peny6inke Cpouje, 6p. [Y0-42/2020 ox 21. maja 2020 kojum ce oxbartyjy
MHUIIMjaTHBE 3a IIOKPETarbe OCTYIaKa 3a OlieHy ycTaBHOCTH OUTyKe O IpOIIallety BaHPEJHOT CTakba,
crp. 10.

4 Penpe3eHTaTHBHOCT Kao KPUTEPHjyM KojeM YCTaB Jaje MPEeAHOCT Y OHOCY Ha e(hHKaCHOCT
OJUTy4HBaba O BAHPEIHOM CTakby, yCTyIla, BOJbOM YCTaBa, a He IPOTUBHO TOj BOJBU, MECTO €PUKACHOCTH,
jep ,,ueKame* 1a ce CTeKHY YCIIOBH 3a CacTajarbe HapOIHOT IPEACTABHHILITBA MOT'Y HMATH HECAITICANBO
LITETHE TOCIE/IHIIE ¥ CIIPEYHTH JPIKaBy Jia JeIIyje XMUTHO Ha OTKJIabakby YPOKa IIPOIIalleha BAHPEIHOT
crama.” Pememe YeraBror cyna PemyGmuke Cpouje, 0p. [Y0-42/2020 ox 21. maja 2020 xojuM ce oxbartyjy
MHUIMjaTHBE 33 IIOKPETarbe OCTyIaka 3a OLleHy ycTaBHOCTH OUTyKe O IIPOIallety BaHPEJHOT CTarba,
crp. 10.
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Hemoryhnocrt cazuBama HaponHe ckynmtiHe He Mopa J1a Oyne
¢m3nuka HemoryhHnoct, Beh HemoryhHOCT 300T OTAaCHOCTH KOja MPETH,
OIHOCHO TIOCJIEANIIA KOje 32 COOOM MOJKe J1a HocH caszuBame Hapoane
CKYMILTHHE Y YCIOBHMA [TOCTOjaba OTMIACHOCTH OJ HIMPEHha 3apa3He
6onectu. Hema 6mito kakBe pa3yMHe CyMbe Y HY>KHOCT J1a OJUTYKY HE
noHocu Haposna ckyniutuna. He Moxe ce TBpauTH 1a je CKyniTuHa
6una y MmoryhHocTH fa ce cactane 0e3 pu3HMKa Of IIUpEea 3apa3He
0osecTH, Kaja je HEKOJUKO JaHa mpe Tora CBeTcKa 31paBCTBEHA
opranuzanuja npornacwia nmanaemujy COVID-19 u ykazana ga ona
noraha cBe CeKTope APYIITBa, /1a j¢ OMJIO TTO3HATO Jla MacOBHHU]ja
OKYILJbara MPECTaBIbajy MocebaH pU3MK Of HIMPEHa OBE 3apa3He
6osilecTu M KOje Cy OCHOBHE MEpe 3a CIIPEuyaBama HEHOI HIMpEHaA.
Oxymbame 250 nocinaHnka HECyMBHUBO NPEACTAaBIba HEIPUXBATIHUB
PU3UK IIUPEHa KOpOHABHUPYca. JeTHOM pedjy, Hije OUIIo Koja O/TyKa
Biane wim MuHHCTapCTBa Ta Koja je crpedriia casuBame Hapomne
CKyMNIITHHE, Beh 0macHOCT Koja oHeMoryhasa Jia ce oHa Op»Ku 0e3
030MJBHOT PU3HKA O] IIHUPEHa 3apa3He 00IeCTH.

Onpenoda unana 200 YcraBa y 100poj Mepu cMamyje, ako HE U
eMTMMUHHIIE MOTYRHOCT 3710ynOTpede Mporiianiekha BAHPEIHOT CTaba.
JenHna o OCHOBHHX TapaHIlMja Ja MpOoryaliekhe BAHPEAHOT CTamba
HE MOXe€ IMOCITYKUTH Kao ,,y3ypraiuja BIacTU WIM HEOCHOBAHO
pey3uMare H3BOPHUX HAIIS)KHOCTH HapogHe CKyMIITHHE caapKaHa
je y craBy 3, KOJUM je TIpeaBUNEHO Ja ce 3a BPEME BaHPEIHOT
crawa HaponHa ckymituHa ,,cactaje 6€3 moceOHOT 1Mo31UBa U J1a He
MOXe OUTH pachymTeHa™. Y CaBpeMEHHUM YCJIOBHMA EIEKTPOHCKE
KOMYHUKallMje, U30CTaB/batbe HapoaHe CKynmTHHE OJ1 JOHOIIEHA
OJUTYKEe O TPOINIAIleHhy BaHPEIHOT CTama 0e3 OMpaBIaHOr pa3iora
om0 6u roroBo Hemoryhe. 250 HapoAHUX MOCIAHUKA WIH Oapem
BehnHa nmocianuka, OM MoOIJIa Ja ce€ cacTaHe M 0e3 MoceOHOor I03UBa
Y, YKOJIMKO CMarpa MOTPeOHUM OCTIOPH U MPOIJIAIICHhe BAHPEIHOT
CTama M CBaKW akT Biane wim apyror opraHa u3BpiiHe Biatu. o
casuBama HapoaHe CKyNIITHHE y yCIIOBUMa BAHPETHOT CTakbha, HHje
HaM TMO3HATO J1a je MOCTOjao MaKap U hoJie 030MIbaH MOKYIIA] J1a Ce
cacrane.*

4 Ha crp. 2 Peutewa Yerasuor cyna, Cayoicoenu enachux Penyonuke Cpouje, 6p. 31/20, noneror
19. mapra 2020. rogure cToju ,,Y momiey nocTojama enuaeMuje Kao pasiora 3a Hecactajame Haponne
CKYIILITHHE, IIOHOCHOLY HHHIMjaTHBEe HCTHUY JIa C€ PaJIH O IPABHO HENIPUXBATILHBOM apI'yMEHTY, jep
je Hapen6a o npornamemy enunemuje 3apaste 6onecti COVID-19, 01HOCHO HaKOH OCIIOpPEHE OUTyKe,
a ommTa 3abpaHa peTpOaKTHBHOCTH, HE JI03BOJbaBA Jla C€ HaKHaHa HemoryhHocT cacrajama Haponne
CKyMIITHHE 00pa3iakn HaKHAJHO MpOIVIalieHoM enuaeMujoM.” Hanme, HUje ped o ToMme Kaja je
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Haponna ckymntuna je, Ha ocHoBYy wiana 200. ctaB 8 Ycraga,
Ha cemHUIM oapx)aHoj 29. anpuina 2020. roquHe TOHENA OTYKY O
notBphuBamy Omiyke o yBohemwy BaHpeaHor cTama.*’ BaHpemHo
cTame je YkuHyTo OTyKOM O YKHUJamky BaHPEIHOT CTama Koja je
cTymnuia Ha cHary 6. maja 2020. roguse.

MHoOro ce MOXKe TEOPETHUCATH O OHOCY M3Mel)y o/uTyKe ,,Tpu
npeceTHIKA U HaKHaIHEe ofuTyke (moTBpae) HapomHe ckymmTuHe.
MelyTum, YKOJIMKO Cy y CarJlaCHOCTH, Y TOM CJIy4ajy TeOpHjcKa
pacmpana je caMo 01 ,,aKaJIeMCKOT* MJTH MOXK/1a (JTHEBHO )TOJIUTUIKOT
3Hauaja. [Ipobnem nmocrtoju ykonuko HapoaHa ckyninTiHHA He TOTBPIU
OUTYKY O TIPOIJIAlIey BAaHPEIHOT CTama IITO je MUTAamke Koje ce Yy
KOHKPETHOM CJIy4ajy, OUMIVICAHO, He OCTaBba. HakHaaHOM OTBpIOM
OJITyKe O yBOhEHY BAaHPEIHOT CTarkha Kao U akaTa KOjuMa Cy Ce yBeJe
Mepe Koje Cy y U3BOpHO] HajuiexxHocTH HapoHe ckymiiTuHe, ykasyje
ce 1a je Haponna ckynmiTuHa CTaHOBMINTA J1a je OMIIO ONpaBIaHO
yBol)ere BAHPETHOT CTamka, a Ja Cy Mepe Koje je ycBojuia Biana y3
cynoTnuc npeacenHuka PemyOmuke Omiie pasyMHO OTpeOHe.

5. HAIIOMEHE O OJICTYIIABY O YCTABOM U
MEDBYHAPOJIHUM YI'OBOPUMA I'APAHTOBAHUX
CJIOBOJIA U ITPABA

[To mpornariewy BaHPETHOT CTamka 103BOJbEHA Cy O/CTYIamba
01 JbYJICKHX IIPpaBa Koja Cy 3arapaHToBaHa YCTaBOM U Mel)yHapo HUM

HporiaiieHa enuaemMuja, Beh kaj cy Hactase OKOJIHOCTH Koje Cy joBelie 10 Tora aa Hapojna ckymnrnxa
HHje y MoryhHOCTH Ja ce cacrane. PedeHuiia koja, 10 MUIIUBEEY ayTOpa OBHX PEOBa HEJOCTaje y
o0pasioKemy ojIyke YCTaBHOr Cyja je a He Mopa Ja Johe 10 enujaemMuje 1a 6u GUIIo mporiaeHo
BAHPE/IHO CTambe, HAMME /i Ce U y HIIYCKHBakby IIHPEerba 3apasHe GosecTH (LITo je Guio, mpemMa cBeMy
cynehn HeMHHOBHO) Mopajy Hpeay3eTH ajekBatHe Mepe. Llnsb Huje 1a ce cadeka enuueMuja Kako Ou
ce KoHcTaroBana Hemoryhuoct Ca3nBama HapOJHE CKYIIITHHE MM IPOIIAIChba BAHPESIHOT CTamba,
Beh na ce npemy3my 1mto je moryhe edukacHuje Mepe 1a 10 e He 1oh)e WK [1a OCIeIHIe SHAeMUje
Oyny mrto je Moryhe Gnaxe.

$ Omyka o yBoherwy BaHpenHor cramwa, Ciyocbenu enachuk Penybnuke Cpouje, 6p. 62/2020.;
MHOro ce MO)Ke TeOpeTHCaTH O OJHOCY M3Mely OmIyke ,,TpH MpeACeIHHKA™ U HAKHAJHE OJUTYKe
(motBpze) Haponue ckymmTtrHe. MehyTnm, yKOIHKO Cy Y CalIaCHOCTH, Y TOM CIIy4ajy TeopHjcka
pacrpasa je caMo Of1 ,,aKaieMCKOT* HIIH MOY/Ia (JIHEBHO) OIMTHYKOT 3Ha4aja. [IpofiieM MocTojH YKOIHKO
HapozHa cKyIIITHHA He MOTBPAH OUTYKY O NPOIVIAIICHhy BAHPEAHOT CTarba U HEHUM MOCIIeINLama,
IITO je MUTakbe KOje ce y KOHKPETHOM Cllydajy He mocraBiba. HakHagHOM HOTBPOM OITyKe O YBOhery
BAaHPE/HOT CTamba Kao M aKkara KojuMa Cy ce yBelle Mepe Koje ¢y y M3BOpHOj Ha/ueskHoctn Hapoane
CKyIMIUTHHE, HSIBOCMUCIICHO yKa3yje Ja je OUiIo ONpaBaHo yBOleHe BAHPSAHOT CTamba a Jia Cy Mepe
Koje Cy ce IPUMEHMIIE a Koje je motBpamia Hapogua ckymmTuHaa 61ie pasyMHO MOTpeOHE y CUTYaIHjH
KOja je MHUIIMpaJa yBolehe BaHPEIHOT CTarba M Paii OCTBApHBamba JETUTHMHOT IHJba (Y OBOM CIIydajy
crpedaBama Mupemka 1 cy3oujama 3apasne 6oixectu COVID-19).
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YTOBOPHMA ,,y MCPH Y K0jOj j€ TO HEOIXOIHO , OTHOCHO, Y MEpH Koja
je OﬂpeljeHa 3axTeBUMa CUTYalllje, y OBOM CIIy4ajy eIHIeMHUOIOIIKEe
cuTyalyje, norpede crnpeyaBama MUpEHa U cy30ujama 3apa3He
oonectu COVID-19. Ha oBom mecTy ykazahemo camo Ha HEKa O
MUTamka OJ1 3Ha4aja 3a OICHY HhHUXOBE YCTABHOCTH U CarlIACHOCTH
ca MehyHapoaHUM IpaBoM. 3a JIeTaJbHU]y aHAIU3y Mepa Koje Cy
Mpeay3eTe 3a BpeMe BaHPEIHOT CTamba HEOIXOAHO j& BUILE TPOCTOPa
OJ1 OHOT KOjH TIpYy’Ka je/laH YIaHakK, oceOHO ¢ 003UPOM 0COOCHOCTH
cutyanuje Hacrane nanaemujom COVID-19.

Unanom 202. YcraBa Perybnuke CpOuje npormucaso je aa ,,Io
MpOIaNIeHhy BAHPEIHOT WM PATHOT CTamba, J03BOJEHA CY OJICTYTIAkha
O]l JbYJICKUX U MambHHCKUX IIPaBa 3ajeMYEHUX YCTAaBOM, U TO CaMO
y 00MMY Yy KOj€M je TO HEOIXOHO, Ja OHE HE CMejy Ja JAOBEIy 10
JTUCKPUMHHALIM]E 110 OCHOBY pace, MoJjia, je3uka, BEpOUCIIOBECTH,
HallMOHAJHE MPHUMNAJAHOCTH U JPYLITBEHOT IMOpEKia; Ja Cy OHE
MIPUBPEMEHE MPHUPO/IE, OAHOCHO J1a ,,IPECTajy a Bayke" MPeCTaHKOM
BaHPEIHOT CTama, a Ja Mepe OJICTyNama HU y KOM CIIy4ajy HUCY
JOTMyIITEHE Y Torieny cienehux mpasa: J0CTOJaHCTBO M ¢l1000/1aH
pa3Boj TUYHOCTH (WI. 23), HEMOBPEAUBOCT (PU3UYKOT M ICUXUIKOT
uHTerputeTa (wi. 25), 3a0paHa porcTBa, MojioXkaja CIMYHOT POIICTBY
Y IPUHYIHOT paja (wi. 26), MOCTyNamke ca JIULEM JIUIICHUM cl1000/e
(un. 28), npaBo Ha npaBU4YHO cyheme (wi. 32), mpaBHA CUTYPHOCT y
Ka3HEHOM TpaBy (wi. 34), mpaBo Ha MpaBHY JWYHOCT (41.37), MpaBo Ha
JP’KaBJbAHCTBO CTULIAKE U IIPECTaHAK, Ja He Oy/ie MpoTepaH 1 IpaBo
na ra npoMenu (4. 38), ci1o6o07a MUCIIH CaBECTH U BEPOUCIIOBECTH
(um. 43), mpuroBop caBecTH (45), cnobona u3pakaBama HAIMOHATTHE
npunagHocTtu (ui. 47), 3abpaHa M3a3uBama HAIIMOHAIIHE pacHEe U
Bepcke Mpxibe (Wwi. 49), mpaBo Ha 3aKJbyueHe Opaka U PaBHOIIPABHOCT
cynpyxkHuka (62), cinobona omryunBama o pahamwy (wi. 63), mpasa
neteta (wi. 64) u 3a0pana HacwiHe acuMmuianuje (wi. 78).

Unanom 4. Ilakra o rpaaHCKUM U MOJUTUYKUM IPaBUMa,
JeaHaKo Kao ¥ wiaHoM 15. EBporicke KOHBEHIIM]€ 3a 3aIUTUTY JbYJICKUX
IpaBa ¥ OCHOBHHX cJ1000/1a peaBuheHo je aa ,,y 106a kaja orncTaHak
HallMje Yrpo3u M3BaHpEJHa jaBHA OMACHOCT, KOja je MporjamieHa
3BaHUYHUM ITyTeM, JAp>KaBe YrOBOPHHUIIE OBHUX MelyHapomaHHUX
YTOBOpa MOTY TIPEAy3eTH Yy 00MMYy CTpOro ofpeheHom 3axreBuma
CUTYyaIje, Mepe KojuMma OjicTyma oj obaBe3a npeapuheHux " oBUM
Mel)yHapoIHUM YroBOpUMa, ,,¢ TUM Ja T€ Mepe He Oyy HecIlojuBe
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ca nmpyrum obaBe3ama koje uM Hamehe Mel)yHapoaHO mpaBo U co6om
HE MOBJIaue TUCKPUMHUHAIIM]Y 3aCHOBaHY UCKJbYYHBO Ha pacH, 60ju,
TI0JTY, J€3UKY, BEPOMCIIOBECTH UJIU JIPYLITBEHOM HMOPEKITY*.

Jlok cy ommiTa oAcTynama OJl JbYACKUX U MAalbUHCKHUX TpaBa
y CiIyd4ajy Mporiialieha BAHPEIHOT CTamka, OJHOCHO JCKIIapHcama
MOCTOjama ,,JaBHE OMACHOCTH KOja yrpojkaBa OICTaHAaK Haiuje
noZpoOHO pa3MarpaHa M 'y TEOpUjU U y mpakcu EBporickor cyna 3a
Jby/Acka mpaBa u Komutera 3a Jbyzcka npaBa*, moceOHy TEKUHY
y CUTyallljHu KOja je HacTaja Ipeay3uMameM Mepa Yy KOHTEKCTY
naugemuje COVID-19, je na mepe He Tpeba na Oyay y CympOTHOCTH
,,Ca IpyruM obaBe3ama nmpemMa MelyHapoHOM mpasy . ¥ mocaianimboj
npakcu, Oyzyhu z1a je yriaBHOM OWIJIO peud O Opy>KaHUM CYKoOHuMa,
OOMYHO CE€ TYMa4YHIIO 1a OHE HEe CMejy J1a Oyy CYIpOTHE MPaBHINMa
Mel)yHapoIHOT XyMaHUTApHOT MpaBa, MPU YEMYy C€ MHUTaAHE
npeny3uMama Mepa y Ciy4ajy MaHJeMuje, Kako cMO Hampen Beh
WCTAKJIU, HHAj€ HU pa3MaTpao.

YV OBOM KOHTEKCTY TMIOTPEOHO je yKa3aTH J1a je IUTamke CIOKEHO.
Hauwme, oncryname on o6aBesa o MelijapOJ:[HOM paBy MOXKe OMTH
OIPaB/IaHO HEKUM O]l OCHOBA KOjU UCKIbYY]Y POTHBIPABHOCT aKTa
npxage.* Ca apyre ctpaHe, o1 MoceOHOT Cy 3Hadaja o0aBe3e Koje
npkaBe uMajy npema MelyyHapoaqHOM 3ApaBCTBEHOM IPaBUITHHUKY
(2005) u npyrum obaBe3ama Koje Cy mpeysere o okpuibeM CBeTcke
37IpaBCTBEHE OpraHU3allMje, a CacToje Ce Y aHTaKOBambYy Ap)KaBe Ha
CrpeuaBamy IKMpema U cy301jama 3apa3Hux OonecTu.

*

Jenna on o6aBe3a PenyOmuke CpOuje Kao CTpaHe YrOBOPHHIIE
[Taxra o rpahaHCKUM M OTUTHYKKM MpaBUMa U EBpOTICKe KOHBEHIIU]je
3a 3alITUTY JbYACKUX IpaBa U OCHOBHHUX ci0001a je U obaBe3a
Hotudukamnuje I'enepannor cexkperapa YH u I'enepananor cexperapa

# Buu.: Munas [aynosuh et al., Mehynapoona myocka npea, llpasuu dakynrer YHuBEp3uTeTa y

Beorpany, beorpazn, 2017, ctp. 61-69. 3a nurama koja ce Beyjy 3a Mepe OrpaHH4erba clI000/1e KpeTamba
" kapaHTuHa BUJ.: Robyn Martin, ,, The Exercise of Public Health Powers in Cases of Infectious Disease:
Human Rights Implications. Enhorn v. Sweden* Medical Law Review, No. 14/2006, ctp. 132-143;
International Commission of Jurists, Siracusa Principles on the Limitation and Derogation Provisions
in the International Covenant on Civil and Political Rights (1985), https://www.icj.org/wp-content/
uploads/1984/07/Siracusa-principles-ICCPR-legal-submission-1985-eng.pdf , Internet, 10/06/2020.

4 OBo nuTame MoceOHO pa3MarpaMo y KOHTEKCTY TpuMeHe beuke KOHBEHIMje 0 IUIIOMATCKUM
OJIHOCHMa, U Ha OBOM MecTy HeheMo BpunTH HernoTpeOHa OHABIbabA.
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Cagera EBpore u 10CpeiCTBOM BHX APYTHX ApikaBa yTOBOPHHIA O
ofipendama Koje Cy MpeAMET JIeporaiuje Kao M pa3io3uma Koju Cy
UX Ha TO HABEJIH.

[To yBohewy BaHpemHoOr cTaka MUHHUCTApPCTBO CIIOJHHUX
mocJioBa je mpeko cBojux mucuja npu Y H y tbyjopky u Caseta EBpomne
y Ctpas0ypy ymyTwio onrosapajyhe norudukaiuje. Horudukanujama
ce obaBemTaBa y ckiaay ca yiaHoM 4 [Takra u unanom 15 EBporicke
KOHBEHIIM]€ 32 3aIITUTY JbYACKHX MIPaBa U OCHOBHUX cJ000/a J1a je:

,Pemyomuka Cpouja 15. mapra 2020. roguHe nporiacuia, y
ckiany ca wianoM 200 YcraBa Peny6nuke CpOuje BaHpenHO
CTame paju NMpey3uMarmba Mepa Koje Cy Hy’KHE pajiv ClipeuaBamba
rojaBse, MUpEma U Cy30ujama 3apasne 6onectu COVID-19
n3azBane Bupycom SARS-CoV-2.

Mepe xoje mpeny3uma Penybnuka CpOuja oactymajy of
nojeAnHuX o0aBe3a npema EBporickoj KOHBEHIINU O JbYIACKIM
npaBuMa/MelyHapomHUM MTakToM O Tpal)aHCKUM H TIOTUTUIKUAM
MpaBUMa Y MEpPH KOja je Hy>KHa ¢ 003UpOM Ha eTHIEMHOJIOIKY
CHUTYallUjy U MEJUIIUHCKY HYXXHOCT. [Ipeny3numame noTpeOHux
Mepa ce CTallHO npeucnuryje (is constantly under review) c
0031pOM Ha ENHUIEMHOJIOINIKY CUTYyalujy, mpenopyke CBeTcke
3/IpaBCTBEHE OpraHu3allfje, ¥ UCKYCTBa y Cy30Hjamy OBE
3apa3He 00JIeCcTH.

[Tpunukom npey3uMarma MojeIMHUX Mepa H JlaBarba MPernopyka,
HaJIekHe nHCTUTYNHje Perybnuke CpOuje npuapkaBajy ce
obaBe3au3 unana 4 (1) u (2) Mehynaponnor nakra o rpahaHckum
Y oM THYKUM npaBumMa 1 4it. 15 (1) u (2) EBporicke koHBeHITH]e
3a 3aIITUTY JbYACKUX MIpaBa U OCHOBHHX CJI000/A.

Cse onnmyke Brage u npyrux nacturynuja Pemmyonuke Cpouje ce
MOMEHTAJIHO 00jaBJby]jy y ClIy>KO€HOM Il1acuily, Ha cajTy Brazne
Peny6nuke CpOuje u npyxajy ce o0aBellTemha Ha HAYMHE KOje
WX YMHE omreno3HaTuM. CBU aKTH KOjUMa Cce Mpeay3uMajy
Mepe | J1ajy MPENopyKe y MIJbY CIpedyaBama 1ojase, MUpeHha
u panu cy3oujama 6onectu COVID-19 cy noctynHu Ha cajty
Bnane Peny6nuke Cpouje* u, usmelyy ocraor, mpeko IIpaBao
uHpopmanmonor cucrema’.*’

4 https://www.srbija.gov.rs/, Internet, 19/5/2020.
47 http://www.pravno-informacioni-sistem.rs/fp/covid19, Internet, 19/5/2020.
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3abpumanajyhe je ma y cuctemy YH 3a myOnukoBame OBUX
HOTH(UKAIM]a, 10 TIPe/iaje OBOT WIaHKa PelaKkIuju Apxuea, HACY
o0jaBJbeHE CBE HOTH(HUKAIIM]E O YBOl)eHYy BaHPEIHOT CTamba OJJHOCHO
MPOKJIaMOBaky OMACHOCTH KOja MMa 3a MOCJEeIUIly HEOIXOJHOCT
ozcTynama o [TakToM 3arapaHTOBaHUX /100012 1 mpaBa.*®

6. 3AKJbYUMBABE MEHBYHAPO/IHUX YT'OBOPA 3A BPEME
BAHPEJITHOI' CTAbA KAJIA HAPOJJHA CKVYIIIITUHA
HUIE ¥ MOI'VRHOCTU JJA CE CACTAHE

JenHo o mMTama Koje ce MOCTaBJba 3a BpeMe BaHPETHOT CTamba
y ToKy kor HapozHa ckyniTrHa HUje y MOryhHOCTH /1a ce cacTaHe je U
IUTambe MOryhHOCTH 3aK/byunBamba Mel)yHapoIHUX yroBopa y nHorniey
KOJUX je 3aKOHOM O 3aKJby4MBamy M U3BpIIaBamy MelyHapoIHuX
yroBopa® mpeaBul)eH Kao yCIIOB 3a M3pa)kaBame MPHCTaHKa Ha
00aBe3nBambe yTOBOPOM — JIOHOIICH-E 3aKOHA O MOTBphUBamY 01
crpane HapoaHe ckyniuruse.

3a BpeMe BaHpeIHOT cTama y Penmyonuuu CpOuju Huje Jo1uio
710 3aKJby4UMBamba MehyHapoOIHUX yroBopa Koju O mpema YCTaBy
1 3aKOHY O 3aKJbY4MBamy W M3BpIIaBamky MehyHapOIHHX yroBOpa
3axTeBanu notBpAy Hapomue ckymmruae. Cama MoryhHOCT na
MOXXe TTOCTOjaTH morpeda Aa ce 3aKJbydd Mel)yHapoIHH yroBop 3a
BpEME BaHPETHOI CTama TOKOM Kor HapoaHa ckymmTHHa HUje y
MoryhHoCTH f1a ce cacTaHe™ HaBOJAM Ha 3aKJbY4aK Jia je OBO IUTAbhE
NOTpeOHO MOCEOHO perynucaTi HEKUM HOBHM 3aKOHOM HJTH M3MEHaMa
nocrojeher 3akoHa 0 3aKJby4HBamy M M3BpIIaBamy Mel)yHapomHuX
yroBopa. Hanme, nurame 3akibydnBama Mel)yHaApOIHUX yroBOpa,
a moceOHO MUTame OBIamNhema 3a W3paKaBamke NMPHUCTAHKA Ha
o0aBe3uBame Mel)yHapOTHIM YTOBOPOM, 32 BpEMe BaHPEIHOT CTamba
TOKOM Kor HapozaHa ckymiTuHa HUje y MOryhHOCTH J1a ce cacTaHe,
HUje PETyJINCaHo Ha HETIOCPEAaH HAYMH HU JETHUM MPOIHCOM.

4 Buu.: United Nations Treaty Seris, International Covenant on Civil and Political Rights, https://
treaties.un.org/doc/Publication/MTDSG/Volume%201/Chapter%20IV/IV-4.en.pdf, Internet, 22/05/2020.

¥ Cuyorcbenu enacnux Penyonuxe Cpouje, 6p. 32/2013.

3 Ha npumep, yroop 0 3ajMy ca HeKoM Mel)yHapoRHOM (PHHAHCHjCKOM HHCTHTYLIHjOM HIIH Ca HEKOM
JP’KABOM, KOJUM CE PEeTry/IHUIIy ITHTamba capaimbe y 00NacTH cy30ujama MaHIeMUje MM CaBiIa/laBambe
TOCTIe/IUIIa Mepa Mpely3eTHX Ha CIIpeuaBamy IIHPeka WM Cy30Hujary 3apasHe 60IecTH.
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[Toxperame nmocTymnka 3a Boheme nperoropa u 3aI<JLquBaH,e
MeljyHapoHOT yroBopa Tpeba Jia ciiefi yoOuuajeHy mporeaypy’!
nponucany uigaHoBuma 3-7, 9 u 10 3akoHa 0 3aKJbyuyuBamy M
u3BpHIaBamky MelhyHaponHux yropopa. [lutame moryhHocTH
U3pakaBama MPHUCTaHKa Ha 00aBe3nBambe Mel)yHapOTHUM yrOBOpOM
(OIHOCHO 3aKJbY4MBam-€ YyroBOpa) 3a BpEMe BaHPEIHOT CTama HUje
noceOHO MpeaBul)eHo HU YCTaBOM HU 3aKOHOM O 3aKJbY4YHBaBYy U
W3BpIIaBamky Mel)yHapogIHUX yroBopa.

[Ipema ommrenpuxsahenum npaBuwinmMa Mel)yHapoaHOT MpaBa,
MelyyHapoaHU YroBOp CTyIla Ha CHary Ha Ha4MH U JlaHa Kaja je To
peaBUeHO YTOBOPOM, OJTHOCHO (YKOJIMKO YyTOBOP TaKBE OIpe0e He
caJlp’KH) KaJia CBe CTpaHe U3pase MpHUCTaHaK Ha o0aBe3nuBame. Haunn
M3pakaBama NMPHCTaHKa Ha 00aBe3WBame (MOTMHC, paTUdUKAIlH]ja,
MIPUCTYIIAkE, IPUXBATakE, 000paBamke U Jp.) MOXKE C€ YTBPIUTH
(1 mo mpaBuITy ce yTBplyje) CaMUM YyTOBOPOM.

[Ipema unany 99 (1) 1. 4 YeraBa Penyonuke Cpouje Haponna
CKyNIITHHA ,,T0TBplyje MelyyHapoaHe yroBope Kaja je 3aKOHOM
npenBuleHa obaBe3a HUXOBOT MOTBphuBama“. Jpyrum peunma,
onpehuBame cirydajeBa y kojuma je yciioB na Pemybnuka CpOuja
n3pas3y MpHUCTaHaK Ha 00aBe3WBame Mel)yHaApOIHUM YyroOBOPOM TEK
noImTo ra motBpau HapoaHa cKkynmrruHa He criaja y Matepujy YcTasa,
Beh 3aKOHCKY MarepHjy.

IIpema unany 14 3akoHa O 3aKJbydyMBamy M U3BpIIABAKY
MehyHapogaux yrosopa, Hapogna ckymniituHa notBphyje, usmehy
octanux, MmehyHapoHe yroBope MmoJIMTHYKE U eKOHOMCKE MTPHUPOJIC,
YTOBOpE KojuMa ce cTBapajy punancujcke obaBe3e 3a Pemyonuky
CpOwujy i ofcTyma off moctojehnx 3aKOHCKUX peniema.

Hucy noce6Ho npomnucana oAcTynama o1 OBUX OApea0n HUTH
OIIIIITH OCHOB 32 OZICTYTIAF-€ OJ1 3aKOHCKUX OJIpe0u Kojuma ce ypehyjy
HAJJIEKHOCTH 3a 3aKJbyunBame Mel)yHapoaHux yroBopa. Mehytum,
OBO TIpe Tpeba TyMadyuTH Kao IMPOITYCT 3aKOHOAABIA HETO Kao
arcoyTHY 3a0paHy 3aKJbydrBama Mel)yHapoTHIX yroBOpa 3a BpeMe
BaHPEIHOT cTama J0K Haponna ckymmrruHa HUje y MoryhHocTH A2
ce cacrane. CBaKaKo /1a M0CTOj€ pa3io3u KOju ONpaBaBajy Wil YUHE
HY)XHUM 3aKJby4HBambe Mel)yHapOJHUX yroBopa y MEpHoOLy y Kome
Haponna ckymmtuaa HHje y MOryhHOCTH Jla c€ cacTaHe, YKOJIUKO

S Buj.: 3akoH O 3aKJby4MBaEby M W3BpIIaBamy MehyHapouHuX yroBopa, CuyocOenu 21acHuk

Penyb6nuxe Cpbuje, 6p. 32/2013, wr. 3-7 n un. 9-10.
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j€ CBpXa HUXOBOT 3aKJbyUHBamba OTKIIAKAE ,,JaBHE OMACHOCTH'
Koja ,,yTpoXkaBa OTICTaHaK Jp)kaBe W rpahana* (necessitas frangit /
tollit/ legem). Ctora je HEOMXOAHO JIa C€ Pa3JIoT 3a 3aKJbyUHBAHE
yroBopa y 00pa3iokemy aKTa KOJUM CE€ OBO 3aKJbYUHBAE TIPETAKE,
00pa3NIoKu Ha aJIeKBaTaH HA4YMH, KOjH OTKIJIakha CYMBY Y TIOIJICTY
HY)KHOCTU M XUTHOCTH H-ETOBOT 3aKJbY4HBambha 32 BpEME BaHPETHOT
cTama u Aok HapoaHa ckynmTrHa HIje y MOryNHOCTH J1a ce cacTaHe.

HNaxko ce n3paxkaBame NprcTaHKa Ha 00aBe31Babe Mel)yHapoTHUM
YTOBOPOM TEILIKO MOXE IOJBECTH O] ,,MEPY KOjOM C€ OJCTYyINa OJ
JbYACKHX M MAambMHCKHX TpaBa‘‘, cMarpam Kpajibe MPUMEPEHUM Ja
ce YcTaB TyMauu Tako Jla C€ UCTH KPUTEPUJYMHU MPUMEHY]Y U Ha
OZICTYIName Off APYTUX YCTaBHUX U 3aKOHCKUX pelIeHa.

Unan 200. YeraBa Koju caap K opende 0 BaHPESIHOM CTABY
yKa3zyje Ha HaMmepy YCTaBOTBOpPIIAa Ja OMOTyhu oJcTymama Of
yoOH4ajeHOT HaYyMHa (PYHKIIMOHUCAka JP)KaBHE BIACTH YKOJIUKO
MOCTOJU jaBHA OMACHOCT KOja yrpo)kaBa OINCTAHAK JPXKABE WIIH
rpahana u y ciydajy na Hapoana ckymimTuHa HUje y MoryhHOCTH
7a ce cacrtaHe. Y TOM CiIy4ajy, BPIICHE OHMX Ha/JICKHOCTU KOje
je yobuuajeHo Bpmu HaponHa ckymimTuHa, MOBepeHe cy Bramu
Penyonuke Cpb6uje u npenceanuky PemyOmnuke Cpouje.

Hamepa ycraBoTBOpIIa j€ [1a ce OACTyIama o] YcTaBa M 3aKOHa
BpILIE CaMO y HY>KHO] ME€pHU U Ipu ToMe oapelyje u oprane koju
MOTY JIOHOCHTH OBaKBE IPOIHCE MU OJUTyKe, M MOCTYIaK HHXOBOT
JOoHOIIeHKa. JloHOIIemhe O/UTyKe O MPOIIaNiehy BaHPEIHOT CTamba U
MepaMa KojuMa Ce OJICTyIa O[] JbY/ACKHX IIpaBa MoBepeHa je YCTaBoM
HapoaHoj cKynmuTHHH, U jeTHOBPEMEHO MpEeABUL)EHO KO BPIIN Ta
opnamhema ykonuko Haponna ckymmrrHa HEje y MoryhHOCTH 12 ce
cacta”e. Crora, YMHH C€ J1a je ONpaBIaHO J1a Y ClIydajy HY>KHOCTH
u HemoryhHoctu HaponHe ckymmTuHe 1a ce cacTaHe, oBlanthema
W3 HaJUIe)KHOCTH HaponHe cKynimuThHE, MOTY BPIIUTH 32jEIHO
npencennuk PermyOnuke u Bnana, Ha MCTH Ha4YMH HA KOJU C€ JJOHOCE
ypende KojuMa ce OJICTYIIa Off yCTaBOM 3ajeMUYCHHX JbYICKHX TpaBa.
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7. MIPUMEHA KOHBEHIIMJE O AUTIVIOMATCKMM

OJHOCHMA V¥V KOHTEKCTY ITPUMEHE MEPA 3A

CIIPEHABAIGE TTIOJABE, HIMPEBA 1 CY3BUJABA
COVID-19

Onnykom o mpornamewny Oonectu COVID-19 3apaznom
Oosnernthy, ,,quje je cripedaBame U Cy30Hjame ol uHTepeca 3a Pemyomnuky
Cpbujy*, xao u ipyrum oyrykama Biasie koje Cy JoHeCeHe y3 CYTOTITHC
npencennuka Pemyonuke Cp6uje npenBuleH je Hu3 Mepa ykJbyuyjyhu
Ty, ]l He OrpaHUYaBajyhu ce Ha Mepe H30Jalyje U JeYeme y 3a TO
noceOHO HAMEHEHUM 00jeKTHMa, Ty’)KHOCT MPUXBaTamba U30Jalije
U MIpUIpKaBamkbe Mepa M YIyTCTaBa Koje Hapeau HaJIeKHHU JOKTOP
MEIUIIMHE, YCIIOBE U HAYWH MO/ KOjuMma ce oapel)yje mpuHymHa
n3onamnuja. YTepheHna je u mpuBpeMeHa 3adpaHa yiacka y Permyomuky
Cpbujy 3a cTpaHe ApXxaBJbaHe, Koja ce MelyTUM, HEe OIHOCH Ha
aKpeIUTOBAaHE WIAHOBE 0CO0Jba IUIJIOMATCKUX U KOH3YJIapHHUX
MpeJICTaBHUIITBA, KaHIelapuja Mel)yHapoaHUX opraHuzanuja u
4JIaHOBa BUXOBHX Mopoauia. [ToceGHo je mpensuleHo, na ,,Jiuma Koja
ynaze y Penmy6nmuky Cp6wujy, a KoJ KOjuX ce youaBajy CUMIITOMHU 3apa3He
6onectu COVID-19, onmax ce ynyhyjy y onrosapajyhy 3apaBcTBeHy
YCTaHOBY U MpeMa HhHIMa ce MOCTyna“ Ha HauWH KOjU MOJIpa3yMeBa,
u3Mely ocraor, Mepe uzonanuje. Y ,,peI0BHUM OKOJTHOCTUMA™ OBaKBe
Mepe, YKOJIMKO OU ce MPUMEHMIIE TTPpeMa CTPAHUM JUTUIOMATCKUM U
KOH3YJIAPHUM TIPEICTaBHUIIMMA OW MOTJIE Ja c€ KBATH(PHUKY]Y Kao
noBpena obasesa n3 beuke KOHBEHIIM]€ O AUTUIOMATCKUM OHOCHMA
1 beuke KOHBEHIIM]e O KOH3YJapHUM OJJHOCHMA.

[TocraBspa ce muTame MpUMEHE OIJTyKa KOjuMa Ce YBOJE
MOojeuHE ,,BAaHPEIHE Mepe* y OJIHOCY Ha 0co0e Koje YKHUBajy
NPUBHJIETHj€ M UMYHUTETE Ka0 CTPAHU JUIIJIOMATCKH MPECTaBHHUIIN
HUTH PE/ICTABHALIN Me)YHApOXHNIX opraHu3aliija. 3a BpeMe BaHpEIHOT
CTama OBO MUTamE HUje ypel)eHo moceOHNM akToM, HUTH je, IpemMa
HAIllUM Ca3HambUMa, OWII0 TpWIIHKa J1a ce yhe y ,,uone 030usbHuju
CIIOp Cca CTPAHUM JMIUIOMATCKUM U KOH3YJIAPHUM MPEACTAaBHUIIUMA.

N3bujamem mannemuje COVID-19 cTBopeHa je cutyanmja 6e3
Ipeceiana y J0caIanimh0j JUTLIOMATCKO] IPAKCH KOja, YOIIIITe HUje
perynucana beukom KOHBEHITH]OM O AUIIIOMATCKUM ogHOocuMa (1961).
MHore npxaBe cy, ciiuuHO kKao u PemyOnuka CpOuja, mpornacuie

38



APXUB, 1-2/2020 - Anexcanoap B. I'ajuh, [lojedunu mehynapooHonpashu u ycmasHonpasHu
acnekmu npo2iauierba 6anpeonoz cmaroa y Penyonuyu Cpouju 3002 cnpeuasarsa wupersa
u cysbujarea sapasue oonecmu Covid-19 (cmp. 13-50)

BaHPEIHO CTabE U YBEJIE PECTPUKTHUBHE MEPE U CTOra CE€ MOCTABUIIO U
MIUTakE BUXOBE IIPUMEHE y OHOCY Ha YJIaHOBE JIUILIOMATCKOT KOpa.

[IpornamemeM BaHPEIHOT CTamka U JIOHOUICHEM OITyKa
y yBohemy Mepa uuju je IHJb ClIpeyaBame MUpemha U Cy30Hujame
COVID-19 nyje cycnenaoBaHa nmpuMeHa Mel)yHapoJHUX yroBopa,
n3mely ocranor, beuke KOHBEHIM]jE O TUMIIOMATCKUM OJHOCHMA U3
1961.

HNaxo beukom KOHBEHIIM]jOM O IUIJIOMATCKUM OJHOCHMA (Kao
YWy MHOTUM JPYTHUM MeljyHapOoaHHM YyroBopuMa) HHCY MOCEOHO
peryiucaHe cuTyalmje Kao mTo je oBa Hactaja nmanaemujom COVID-
19°2 Mory MoCTOjaTH TaKBe y KOjUMa j€ ONPaBIaHO Ja Ce OJCTYIIH Of]
obaBe3a koje cy iuMa npenBul)ere. OKOITHOCTH MOJT KOjuMa Ce MOXKE
OJICTYITUTH, Ha OIIIITH HAYMH Cy PEryJIMCcaHe MpaBminMa 00NIajHOT
MelhyHapomHOT mpaBa KOjuMa C€ Peryiuiie MaTeprja OJrOBOPHOCTH
Jp’KaBe, a MOCEOHO MUTaKkE OKOJHOCTH KOjUMa C€ HMCKIbydyje
MIPOTUBIIPABHOCT aKTa JpxkaBe (circumstances precluding wrong-
fulness). Ped je o HauennMma 1 npaBUIInMa Mel)yHapoaHOT 00MYajHOT
npaBa Koje je mpuxsatiia 1 Komucuja 3a MehyHapoaHo npaso YH,
a Koja CBOjy TOTBp/Y Hajaze y ofTyKama MelijaponHI/Ix CylloBa u
npakcu apkasa.>* CuTyaldja ca KOjoM ce CyouaBaMo HHje H3PUIHUTO
neduHucana MelyHapognuM yroopuma. M3ocrane cy u crynuje
13 00JIaCTH IUIIJIOMATCKOT M KOH3YJIapHOT IpaBa Koje 0u ce OaBuie
OBHM IHUTamkUMA.

2 The VCDR has not been designed to cover the occurrence of extraordinary situations, such as
the one at hand. The Provisions of the VDCR were developed to carter the normal circumstances arising
in state-to-state relations and not for pandemic of the current nature. The taking of drastic measures as
now imposed by some receiving States can in principle be deemed to be justifiable on the grounds of
public health. In the absence of clear State practice and case-law on such extraordinary measures, the
extent to which they are compatible with the provisions of VCDR depends on an ad hoc analysis of
the nature of specific measures and their concrete impact on the diplomatic staff concerned* Impact of
measures imosed by Host States in reaction to COVID-19 on foreign diplomats and compatibility with
the Vienna Convention on Diplomatic Relations: preliminary analysis and suggestions for guidance,
European External Action Service — Legal Affairs Division, GS.AAFFGEN.3, SP/sh, Brussels 29 March
2020 (nornucan ox Gert-Jan Van Hegelsom).

3 Draft Articles on Responsibility of States for Internationally Wrongful Acts, Yearbook of the
International Law Commission, Vol. 11, Part Two (UN Doc. A/56/10), Chapter V (Circumstances Pre-
cluding Wrongfulness), 2001, ctp. 71 u naswe.

3% Bua.: James Crawford, State Responsibility. The General Part, Cambridge University Press,
Cambridge, 2013; Ponossy6 Etuncku, Mehynapoonu npomusnpasnu axm xao uzeop mehynapoone
002060pHOCMU Oporcase — IOKTOPCKa AucepTanja, YansepsureT y beorpany I1pasun dakynrer, beorpan,
1981, cTp. 488 u naswe.
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OCHOBHM HCKJby4YCHa MPOTUBIPABHOCTH, KOJU CYy Y
MehyyHapoaHOM TpaBy ommrrenpuxBahenn, o0yxBarajy: carimacHOCT
noBpeheHe apxase, caMoon0paHy, 103BOJbEHE MPOTUBMEPE, BUIITY
CHJIY U HEOUCKHBAHU CIIyyaj , HEBOJbY U HYXIy.” Jlpyrum pednma,
CaMo y OBHUM ClIy4ajeBUMa MOKe JJ0hu 10 MoAuUKAIIH]e PaBHIIA O
MOCTYTaky MpeMa WIaHOBUMA JIUIIOMATCKUX M KOH3YJIAPHUX MUCH]a
Y 4JIaHOBA HbMXOBHX TIOPOJIMIIA, KOJU CY CTPAHHU JP)KaB/baHU. YKPATKO,
Ba)KM U JaJbe beuka KOHBEeHIIMja O TUTUIOMAaTCKUM OTHOCHMA U IpyTa
npaBuiia 00MYajHOT MelyHapOMHOT MpaBa, ajd Moja oapeheHum
OKOJTHOCTUMA, MOXKE C€ OJICTYITUTH OJ IPUMEHE T10jeIMHUX OIpeI0n
a Jla ce IpH TOME aKT Jp)KaBe He KBAM(PUKYje Kao IPOTHBIIPABAH.

OCHOBH HCKJbYU€Ha IPOTUBIPABHOCTH KOjH CE MOTY IPUMEHHTH
y CUTYyallijH ca KOjOM ce cyodaBaMo cy cienehu:

[Tpucranak apxase. CBe moTpedHE Mepe ce MOTY Hpeny3eTH
YKOJIMKO j€ Ha FbMX MPUCTA0 CTPAHU AUIUIOMATCKHU MTPEACTABHUK HIIH
med MUcCHje y 4Hjoj je ciykOu, OJHOCHO JIMIIE KOje ra 3aMemyje,
WM HAJJISKHU OpTaH Ap)KaBe y unjoj ce ciyxOu Hanasu. [Ipucranak
WCKJbyUyje MPOTHBIPABHOCTU y TOMIENYy OHHMX PaJmbU KOje Cy
npuctaHkom oOyxBahene;

HeBompa (distress). Oactynama cy JHOMYIITEHA YKOJIUKO HUje
OWII0 IPYTOT HAYMHA, y CUTYalllj! HEBOJbE, PAJIM CHIANIaBaha )KUBOTA.
VY oBoMm cnyqajy, c100o0/1Ha BOJka AprKaBe (HAJICKHOT OpraHa Wid
ocobe koja BpUIH onpehene JIyXKHOCTH y KOHTEKCTY cy30njama
enuJeMHje) je OorpaHuYeHa CHTYaIlMjoM YIPOKEHOCTH OJIHOCHO
BEJIMKE OMACHOCTH T10 KUBOT OHIIO CTPAHOT JUIIIOMATE UK 0co0e y
MoTyiely Koje MMa OArTOBOPHOCTH. [[prkaBa ce MOXKe IM03BaTH HA CTAE
HEBOJbE, KA0 HAa OKOJIHOCT KOJOM C€ MCKJbYUyje MPOTUBIPABHOCT
,CaMO y ClydajeBUMa Kaja je MPEICTaBHHUK ApP>KaBe JEJI0BA0 Paau
clianraBama CBOT JKMBOTA WJIM Kaja MOCTOJHU MOocebaH OJHOC ca
0co00M Koja ce Halla3u y onacHocTd. OBaj OCHOB c€ HE MPOTEKE Ha
OMIIITH]j€ CITy4ajeBe OMACHOCTHU, KOje Ce Mpe TUYY HYKHOCTU HEro
CTama HeBOJbE.

Crame Hyx e (necessity). [IpxaBa ce MOke I103BaTu Ha HY X1y

Ka0 OCHOB HUCKJbY4Y€Ha IPOTHBIIPABHOCTH aKTa YKOIIUKO je Ipeay3ena
panme Koje cy Ouie ,,jeIMHN HauuH 3alITUTE CYIITHHCKAX HHTEepeca
3 Draft Articles on Responsibility of States for Internationally Wrongful Acts, Yearbook of the

International Law Commission, Vol. 11, Part Two (UN Doc. A/56/10), Chapter V (Circumstances Pre-
cluding Wrongfulness), 2001, Art. 20-27.
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MIPOTUB 030MJbHE W HETMOCPEAHE OMACHOCTHU (grave and imminent
peril)* a na mpu TOMe HHje 030UJbHO YIPOXKEH CYIITHHCKUA WHTEPEC
JprKaBe WK JpKaBa y MOMIETy KOJUX TOCTOjU JjaTa o0aBe3a of] Koje
ce oacrtyna. J{pxxaBa ce MOXKe T03BaTH Ha HYXK/Ty YKOJIMKO je OTTAaCHOCT
KOja MpeTH 00jeKTHBHO YCTAaHOBJbEHA, A HE Ja TPEACTaBIba CAMO TOITy
MoryhHocCT.

Ykonuko ce ofcTymna o obaBe3a U3 MeljyHapOAHOT yroBopa,
MOTPEOHO je 1a YTOBOPOM HUje HCKJbydeHa MOTYhHOCT mo3uBama Ha
HYXKIY Ka0 OCHOB HCKJby4Y€Ha IPOTUBIPABHOCTH. beuka KOHBEHIIH]a
o nurutoMarckuM ogHocuMa (1961), kao Hu beuka KOHBEHIH]ja O
YTOBOPHOM IIpaBy, HE UCKJbYUy]y MOTYRHOCT MO3HMBama Ha HYXKIY
Ka0 OCHOB MCKJby4€Ha POTUBIPABHOCTH, OJJHOCHO Mpuiiarohasama
HayMHa U3BpIICHA yrOBOpa HOBOHACTAJIUM OKOJHOCTHMA KOje
yTpoXkaBajy BUTAITHE HHTEPECE.

[To3uBame Ha cTame HYXJE Ka0 OCHOBAa HCKJbyuyeHa
MPOTUBIPABHOCTH j& TEeHEpalHO mpuxBaheHO W y MpakcH
MehynapomHor cyna npas/e. Ha oBaj 0CHOB OATOBOPHOCTH C€ IpKaBa
MOJKe [TO3BaTH PaJIv 3aIITUTE Pa3InunuTUX HHTepeca. Kako je HaBena
Kommucuja 3a MelyyHapoIHO TIPaBo, OHA YKJbYUY]y 3aIITUTY YOBEKOBE
CpeIuHe, 3alTUTy CaMOT TMOCTOjabe ApKaBe, JbyIu Y BpeMe jaBHE
oracHoCTH (public emergency) Wiy paau 3alITUTE UBUIIA.

*

CBa nuua koja yXuBajy HpHUBUJIETH]E U MUMYHHTETE Kao
MIPEeICTaBHUIM JApXKaBa Wik Mel)yHapogHMX opraHu3anuja uMajy
o0aBe3y 11a TOMITY]y 3aKOHE W JAPYre Mpomuce Ap)KaBe y K0joj Cy
aKpeANTOBAHMU M Ja Ce HE MEIIajy y yHYTpallikhe TOCIOBE Ap)KaBe’’.

Kako ce naBoam y jenHom o ananmmsa [IpaBue ciyx0e EBporicke
ciTy0€ 3a CToJbHE TOCIIOBE Y HEKUM 3emMibaMa (Ko mTo cy Kuna u
[Ipu JIaHka) MUHUCTAPCTBA CIIOJBHUX TTOCIIOBA CY ,,A3HETA apTyMEHT
Jla IMYHUTETH TIOCTOj€ CaMO Y BPIIICHY 3BaHUUHUX (DYHKIIU]a M CTOTa
JUIIIIOMAaTCKO 0C00Jbe M FIbUXOBH JICTICHIEHTH Tpeba Ja ce MOBUHY]Y
JIOKAJTHOM IPaBy Koje ce THYe 3/ipaBJba. *® V3Hena je U CTaHOBHIIITE

% Draft Articles on Responsibility of States for Internationally Wrongful Acts, Yearbook of the
International Law Commission, Vol. II, Part Two (UN Doc. A/56/10), Chapter V (Circumstances Pre-
cluding Wrongfulness), 2001, nap. 14, ctp. 83.

7 Beuka KOHBEHLHjE O IUIUIOMATCKUM ofHocuma, Cyorcoenu aucm CPOPJ, 6p. 2/64, un. 41.

% Impact of measures imposed by Host States in reaction to COVID-19 on foreign diplomats and
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na ,,0Ba MO3UIIMja MPEACTaB/ba HEMPABIWIHO TyMadewe wiaHa 41
Beuke KOHBEHIMje O TUIIJIOMATCKUM OJHOCHMa KOMeE ce Tpebda
CHCTEMaTCKH CYIPOTCTaBJbaTH. IMyHHUTETH JUIJIOMAaTCKUX areHara
HUCY OI'pDaHUYEHU Ha 3BaHUYHE (YHKLHUj€ U TEPMHUH ‘NOLITOBaH-E’
(respect) y unany 41 Huje eKBUBAJIEHT ca ‘fo comply with . Mehytum,
MAaKo je CIOJbHONOIUTHYKA ciTyx0a EY nana oBo Tymaueme y Be3u ca
U3pUYUTUM 3aXTeBUMa Ipe cBera Kune, u y nojeannum 3emsbama EY,
Kao IITO Cy Ha mpuMep Mranmja u AycTtpuja, ypaBo ce IpUMEHUBA0
peXUM Ja BaHPEIHE WU PECTPUKTUBHE MEpE jeTHAKO Ba)Xe H
MPUMERY]y CE M Ha TUTIJIOMATCKO 0CO0JbE.

[Tpumepa pagu Ha OprduHTy y MUHUCTapCTBY COJBHUX ITOCTIOBA
AycTpHje Koju je ofjpyKaH y BE3H ca OBOM TEMOM MOCEOHO je CKpeHyTa
nakema J1a he 3amrTuTa jaBHOT 37paBjhba UMATH NPUMAT y OIHOCY
Ha UMYHUTETe U IpuBUIIeruje npeasuhene beukom KOHBEHIM]OM O
JUIIIOMaTCKUM ofHocuMa. Huje npenBulena moceOHa 31paBCcTBEHA
yCTaHOBA 3a MPUXBAT M JIeUeHE AUILUIOMara Beh cy cBa nuia ca
cuMmriromuma (OmIIM TUIIoMare wiv He) Ousna y 006aBesu /1a ce jaBe
Ha IeXKypHH TenedOoH 1 Ko Kyhe cadekajy TeCTHpame, OJJHOCHO Jajba
ynytcrBa.” CiandHo u'y Mtanuju ,,y Be3u ca KpeTameM CBUX KaTeropuja
3aMOCJIEHUX Y JTUIIIOMATCKO-KOH3YJIapHUM MPEICTaBHUIITBUMA,
Ba)Ke MCTa MpaBWia Kao u 3a cse rpahane y PenyOnuium Uranuju.
Kpertame je 103B0JbEHO caMo Y CITy4ajy HeOIMXOTHUX PATHUX TOTpeda,
HEOJIOKHHUX XUTHUX CUTYalllja WIH 3PaBCTBEHUX PasJiora, IITo Ce
JI0Ka3yje MPe3eHTOBAmEeM JIMUHE U3jaBe ((popmynap u3jaBe, KOju BaXKH
3a cBe rpahane, npocnehen je ceum JIKII-uma). heny BepomocTojHOCT
MpOBepaBa MOIHUIHN]CKH CIY)KOSHHUK TPHIMKOM KOHTpoue.

compatibility with the Vienna Convention on Diplomatic Relations: Preliminary analysis and sugges-
tions for guidance, European External Action Service — Legal Affairs Division, GS.AAFFGEN.3, SP/
sh, Brussels 29 March 2020 (motmucan ox Gert-Jan Van Hegelsom).

3 Ogze je ped 0 Mepama Koje cy Ouie Ha cHas3u Ha Jgad 31.03.2020.

% Kana je peu o cutyauuju y Kunu: ox 25. mapra 2020, cBu mytHuLM 3a [lekunr tpeba 1a Oyny
MOJBPTHYTH TeCTy HykienHcke kucenuHe 3a COVID 19, koju ce, y 3aBUCHOCTH Ol OKOJIHOCTH, PaJiy
y ,,'pajly IpBOr ynacka®, wiu 1o jgonacky y Ilekunr. ¥V Besu ca TectupamweM auruiomara, MUIT Kune
ykasyje na aumomare Tpeba na npuxsare tecT Ha COVID 19, a na, ykonuko To He xene, Tpeba Ja
pasmotpe ojutarame fosacka y [Texunr. ITo nonacky y IleknHr, 3a oty momysianujy Baxki HEHTPaTHH
KapaHTHH y Tpajamy o1 14 naHa, JIOK AUIUIOMaTe HaueIHo MOTy Jia niy y kyhHy u3omnanmjy, Takohe 14
JlaHa, 0 YeMy je HEOITXOIHO HOTH(MHMKOBATH TPH JaHa Ipe joiacka auruiomare y Ilekunr. Mehytum,
YKOJIMKO JIMIIJIOMaTa UMa U Apyre 4iaHoBe NoMaliMHCTBA, HEONXOIHO j€ Ja Ce OHU HCele Yy APYTrH
cTaH Kako Ou Juriomara 6uo cam TokoMm Kyhue m3onanuje. Mako ce to He HaBom y Horama MUIT, u3
IpaKce HaM je MO3HATO Ja je HEOINXO/aH YCJIOB 3a CHPoBOlemhe caMo-N30JIallije J]a ce Hacesbe y KoMe
)KUBH JIUTIIOMATa ca TUM CarIacu. YKOIIMKO CariaCHOCT Hacesba y KOME AUILIOMATa )KHBH H30CTaHe, OH
he mMoparn 1a mpoBesie 14 1aHa y EHTpAIHOM KapaHTHHY, P YeMy ce Hajuemhe paay o XoTeanma.
TpomkoBe 6opaBka y KapaHTHHY CHOCH CaM JiuIuIoMara, in meroso JIKII.
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Y okoNHOCTHMAa BaHPEOHOT CTama YBEACHa Cy 3HaTHA
orpaHuyYerma ci1000/e IMyToBamka U KpeTama, y MOIIeny HBUX ce
MIPUMEY]Y ONIITH OCHOBU NCKJbYUCHa MPOTHBIIPABHOCTH U3 pas3iora
MEIHUIMHCKE HYX1e (medical necessity — ka0 OCHOB UCKJby4eHa
MPOTHBIIPABHOCTH). Ha skanocT AumiaoMarcku MMyHHTETH HE IITUTE
0J1 KOpOHABUpYCA.

8. YMECTO 3AKJbYUKA — O [TPEUCIIUTUBABY
YCTABHOCTHU U CATJTACHOCTH MEPA YCBOJEHUX
3A BPEME BAHPEJTHOI' CTAIbA CA MEBYHAPO/IHUM
[TPABOM

Y mpBHM [NaHWMa BaHPEIHOT CTamba HAjBUIIHU JP)KaBHU
3BAaHUYHUITU U3PA3WIH CYy 3a0pUHYTOCT Jia C€ HEKE OJ] Mepa Koje Cy
YCBOjEHE 32 BpEeMe BaHPETHOT CTaka MOTEHIIHjaTHO MOTY MOJABPTHY TH
MIPEUCITUTUBAKY Ca CTAHOBHUIITA YCTAaBHOCTU M CAIJIaCHOCTH Ca
MehynapoaHum npaBoM. OBa 60jazaH je onpaBaaHa, CUTyalHja Koja
je Hacrana je 0e3 mpecenaHa U HeMa MPETXOJHOT UCKYCTBa Koje Ou
Jp>KaBHU OPTaHd MOTIIM J]a Y3MY Y pa3MaTparme MPHIMKOM JOHOIICHA
omnyka. Kako cMo rope HaBenu, yak Hu OnimTa komeHTap Op. 29
KomuTera 3a Jby/icKa mpaBa KOju C€ OJHOCH Ha Mpeay3uMame Mepa
y CIIy4ajy ,,JaBHE OMIACHOCTH KOja roraha >KuBOT Halluje* He CalpxkKu
HU je[IHy PEUYCHHMIlYy O IIHPEHY 3apa3HUX OOJIECTH Kao pasiiory 3a
MpoTJaliekhe BAHPEIHOT CTamba WM MPUBPEMEHO OIPAHMYABAHE
MojeuHuX cliobona u npasa. Hamme, cutyanuja HacTanza mojaBoM
KOpPOHaBHpyCa je HOBA U O TAKBOM CIICHApH]y paHHje HUJ€ MHOTO
BoheHo pauyna. Crpax on moryhHocTH aa ce Mepe NpaBHO am u
MOJTUTHYKA KBaJm(bHKny »Ha Pa3IMINTe HAYUHE' ‘ 6e3 y3uMama y
003up OKOJIHOCTH 1071 KOjHMa CY YCBOjeHE U IPUMEHUBAHE j€ CACBUM
ornpaaan®!

' TIpumepa paau, OuBIM crenujansd u3Bectmwian YH 3a jpyjacka npasa u 60pOy mpoTus

tepopusma Maprun Illajaun (Martin Sheinin) je KJby4HH 1o TeKCTa IIOCBETHO pa3Marpary MoryhHocTH
370ynoTpede mporianiemha BaHPEAHOT cTamba 1, 0e3 HaBolema OMII0 KOJUX YHEbECHULIA H3HEO ONTYX0e
3a kopumheme BaHPEHOT CTaka TOKOM jaBHE omacHocTH u3asBane Covid-19 y momurudke cBpxe
y Mabapckoj. Martin Sheinin, COVID-19 Symposium: To Derogate or Not to Derogate?, 6. april
2020, https://opiniojuris.org/2020/04/06/covid-19-symposium-to-derogate-or-not-to-derogate/, Inter-
net, 10/06/2020. YripaBo 3a Bpeme meroBor Manara y Komurery 3a jbyjicka 1pasa ycBojeH je Ommru
KoMeHTap Op. 29, koju kaxo u cam Maprtus [llajaun (Martin Sheinin) kaxxe ,,HH He TOMHEGE TAHIEMH]y
Kao KaTeropHjy CUTyalHje Koje MOry IorofuT huBot Hauuje*.
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[Ipornameme BaHpPEAHOr CTamka U yCBajame M NPUMEHA
,,BAHPETHUX Mepa‘* CBaKaKo He MPEICTaBIbajy JaKke ouryke. MehyTum,
O]l TporJialiema BaupeaHor crama y Cpouju no nanac (jyna 2020)
casperna cy CTaHOBHIITA O MepaMa Koje Cy HEOITIXO/THE pa/IHi CIIpeyaBarma
HACTaHKa, IUpemha 1 Cy301jama KOpOHABHpPYCa, U TO O€3 OCIIOHIA Ha
MmelyHapoaHe HHCTUTYIM] e Kao ITo ¢y EBporicku cy/1 3a JbyJicKa paBa
u Komwurera 3a spyzcka npasa.®” [Topen mpeTXoaHUX peakiimja Koje
Cy yKa3HBajie TOTOBO MCKJbYYMBO Ha MOTPEOy MOIITOBAKA JbYACKUX
IIpaBa TOKOM MaHJIEMH]je, Y TOKYMEHTY ,,Statement on derogations from
the Covenant in connection with the COVID 19 pandemic* KomureT 3a
JbyJICKA TIpaBa je ,,CTao Ha CTAHOBHUINITE JIa IPHIIMKOM CyouaBama ca
nangemujom COVID-19, ctpane yrosopuuue /I1akra o rpah)anckum u
MOJUTUYKUM [IPAaBUMa/ MOPajy Mpety3eTH eprukacHe Mepe Ja 3aliTuTe
MIPABO Ha )KUBOT U 3/IPaBJhe CBUX WHIMBH/ya KOJH CE HaJla3e Ha HEeHO]
TEPUTOPHUJH U CBUX OHUX KOJH Cy IOJ HeHOM HajuiexxHomhy. OH
Takohe Mperno3Haje 1a TAaKBe Mepe MOTY, Y M3BECHUM OKOJTHOCTHMA,
MMaTH 3a MOCJEIUIly OTpaHWYaBamke y)KMBakba WHIUBUIYATHHX
npasa Koja cy rapantoBana Ilaktom. Jlasbe, KomureT mpuxsara na
CTpaHe YTrOBOPHHIIE KOje Cy CyOdeHE ca HIMPEHEM 3apa3a MOTY,
Ha MPUBPEMEHO] OCHOBH, Ja MPHOETHY M3y3€THUM BaHPEIHUM
oBylathewmUMa U J]a ce M030BY Ha CBOj€ MPaBo Jeporaiuje npema
ynany 4 [Makra ...<%

[Tanpemuja COVID-19 he 3acurypHo OTBOPUTHU j€THO HOBO
IOTJIaBJbE MPUIIMKOM pa3Marpama MUTamka 3alTUTE JbYJCKUX IpaBa
Y OCHOBHUX €J1000/1a KpO3 MPUCTYII KOju he OUTH BUIIIE peaTMCTUIKH
Hero pormarcku. [IpBux mect mecer 2000. roquae® cTBOPHIIO je
JEIHO HOBO UCKYCTBO Koje je 0e3 mpeceana y J0Caallmb0oj IPaKCH.
AnexBaran npuctyn 3axreBahe Behy capaamy npaBHe U MEIUIIMHCKE
cTpyke. EBporicku cyn 3a JepyAcka mpaBa U apyre MelyHaponHe
WHCTHUTYIIM]€ JOII YBEK HUCY MMaJjle MPWINKY Ja pazMarpajy Ouio
KOjU ClTy4aj KOju Ce€ Be3yje 3a Mpeay3uMame Mepa Ha CIpevaBamy
HIMpea U cy30ujama KopoHaBupyca.®

2 KomurerT 3a Jbyjcka npasa je 30. anpuia 2020 usnao ,,Statement on derogations from the Cov-
enant in connection with the COVID-19 pandemic*, UN Doc: CCPR/C/128/2.

% Hcro, napa. 2(b).

A BepoBaTHO H y HAPEIHOM BPEMEHCKOM Teproy Oy/tyhu ia cy TpeHyTHa )KapHuIiTa KOpOHABUPYCa
y CAJL, Pyckoj ®eneparuju u 3emibama jyxue xemucdepe. Bua.: World Health Organization, Coronavi-
rus diesease (COVID-19): Situation Report -145, https://www.who.int/docs/default-source/coronaviruse/
situation-reports/20200613-covid-19-sitrep-145.pdf?sfvrsn=bb7c1dc9 2, Internet, 20/6/2020.

%V npuItMKoOM JOHOLICHa OJUTyKe O yBOlCHY BaHPEIHOT CTarba OO je OHMX KOjH CY TOBOPHIIH

44



APXUB, 1-2/2020 - Anexcanoap B. I'ajuh, [lojedunu mehynapooHonpashu u ycmasHonpasHu
acnekmu npo2iauierba 6anpeonoz cmaroa y Penyonuyu Cpouju 3002 cnpeuasarsa wupersa
u cysbujarea sapasue oonecmu Covid-19 (cmp. 13-50)

Jlako je neGaroBaTy 0 MPaBHUM M OJIMTUYKUAM KBATU(PUKAIIHjaMa
Y U3HOCHUTH Ocyne Kajaa norahaju mpolyy wim kaja omacHOCT TeK
MPEJCTOjU a Jia IPU TOME 3a TO MUIILBECHE HE CHOCHUTE HHKAKBY
onroBopHocT. CacBUM je JIPyro ca HOCHOIIMMA BJIACTH KOju Tpeba
na nenyjy O1aroBpeMeHO, 4eCTO y BeoMa KPaTKOM BPEMEHCKOM
NIepHO/LY, U Ha KOjUMa je IpUMapHa OJIrOBOPHOCT J1a 3AIITUTE JIPIKABY
Y CTAaHOBHUILTBO. V3a0paHu Cy Ha IEMOKPATCKU HAYUH U YCTaBOM MM
je IoBepeHa OJIrOBOPHOCT, oBNamIheme 1 00aBe3a J1a JOHOCE H3y3eTHO
TEIIKEe OITyKe Y BEOMa KPAaTKOM BPEMEHCKOM TIEPHOY.

*

OniTy NpaBHU aKTH IOHECEHHU 3a BpEMe BaHPEIAHOT CTamba Cy
JIe0 IPABHOT TOpeTKa (IpaBHE HOPME) ¥ CBE MHCTUTYLIM]€ U IP’KaBHU
OpraHu yKJby4yjyhu Ty U cyJoBe Cy Qy>HH J1a UX puMemnyjy. One
cy naeo BiagaBuHe npasa y Permyomuiu CpOuju. Camo YcTaBHM Cyn
MOJXXE /1a IPEUCINTYjE 1a JIU CY y CKJIaJy ca YCTaBoM, Mel)yHapoaHUM
yroBopuma u 3akoHnma PenyOmuke Cpouje.®® Ocranu HanuoOHaIHN
CyZI0BU Tpeba J1a UX MpUMERYjy Kao IpaBHE HOPME KOje BaXKe Y
ofipe)eHOM BPEMEHCKOM IEPUOTY.

V HapeTHOM NepHozLy, CAaCBUM U3BECHO, 1ohu he 10 mogHOmEeHa
MHUIM]aTHBa YCTaBHOM CYy/y 3a OLIEHY YCTaBHOCTH MOjEIMHUX OJUTyKa
Biane xoje cy ycBojeHe 3a Bpeme BaHpeAHOT crama. [locrojehu
MIpaBHU OKBUD HUje UeaaH (ako uieajaH 3a OBaKO HempeaBuheHe
CUTYyalllje YOIITE U MOXeE J1a IOCTOj1) aJli j€ CBAKaKO JI0BOJbAH 3a
JOHOIICH:E O/ITyKa Ha OCHOBY ,,lipaBa‘‘. MelhyTum, MpUIINKOM IHXOBE
olieHe YcraBHHU cyq he OUTH CyodeH, MCTO Kao IITO je OMo CyodeH
U MPWIMKOM pa3MaTpama MHUIUjaTuBa Koje cy ce Thuaie Omnyke
0 yBOlhemy BaHPEIHOT CTama, HE CaMO Ca MPAaBHUM MUTABUMA,
Beh Hehe Mohm n1a M30erHe u pa3mMarpame 1M0jeTUHIX YHHEHUIHUX
nutama. Hopmarusas ckiaj ,,peTIOBHOT CTama‘* 32 BpeMe OMACHOCTH
KOje yrpokaBajy >KMBOT ApiKaBe U rpahaHa, pemere He HOopMme, Beh

0 TOME J1a Cy TI0jeIMHE MEpe WIIH IPOIVIAIICHE BAHPEIHOT CTamba IIPOTHBHE YCTaBy Ml Mel)yHapoHOM
npaBy. MucinM Jia cy ne6eno norpemuin (He yjaasuM y MOTHBE) U THME 3HATHO YPYIIMIIH COIICTBEHH
KPEIMOMINTET, U J1a Cy TPUIMKOM HCTHIakha THX MHUILBECHA 3aHEMapHBald HHMOpMaIHje Koje cy
Ouiie J1aKo JOCTYITHE, Ha pUMep Ha cajTy CBeTCKe 3/paBCTBEHE OpraHu3aluje 1 nHpopMarujama o
HCKYCTBUMA Y JIPyTHUM JIpiKaBama.

% HapaBHo, Kal ce 3a TO CTEKHY YCJIOBH, I10je/IMHA TUTaba MOTY OUTH IPEAMET pa3MaTparba mpej
EBporckuM cyioM 3a Jbyzicka IIpaBa U €BEHTYaJIHO JPYyruM MelyHapoIHUM TelnnuMa Koja BpIie Hal30p
Hajl U3BpIIaBambeM 00aBe3a U3 yroBopa O 3aIlTUTH JbYJCKHX IIpaBa.
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OKOJTHOCTH (YMIbEHHUIIE) KOje NMPUMOPaBajy /1a ce O] TUX HOPMHU
OZCTYIHN.

MehyTum, 4rHH ce J1a YIIpaBO OKOJIHOCTH KOje Cy JOBEle 10
BaHPEIHOT CTarha M HCKYyCTBA CTEUCHA Yy pajy MpeceiHuKa, Biane u
MUHHUCTAPCTaBa YMHE HY)KHUM JIa C€ MPEUCIINTA]Y MT0jeTnHA 3aKOHCKA
peniema U CTBOPH je/laH MOTIYHUjU HOPMAaTUBHHU OKBHUD 3a CIIy4aj
HeKor Oymyher ,,BaHpeHOT CTama™.

Curyanmja ctBopena ycnen nanaemuje COVID-19 Tek he 6utn
npeIMeT pacipase Moj OKpuibeM Mel)yHapomHux opranuszanyja. Mepe
KOje Cy JpiKaBe Mpeiy3elie Ha ClipeyaBamy IIHpEHa U Cy30ujama
KOpPOHABUpYca JIOBEIIE Cy MPAKTUIHO JI0 OJIOKaJIe pajia Mel)yHapoJHuX
Oopranm3aiyja y Kojuma je ,,paJHu mporec™ CBeJCH ,,Ha MUHIMYM .
NnycrparuBHa je mo3unyja EBporckor cyna 3a Jpyacka mpaBa Koju
je y3umajyhu y o63up ,,0pojHE U3y3eTHE Mepe Ja C€ OArOBOPH Ha
100aTHy 37paBCTBeHY Kpu3y 0e3 mpeceqana’ CyCrieH10Ba0 pOKOBE
3a MOJHOIICHE MPEICTABKHU, U MPEIy3UMamke APYTUX MPOICCHUX
panmu, U OUTy4no Aa ce Hehe ompikaBaTy poUMITa 0 JTOHOIICHA
nasee oyke. Takohe, yka3zaHo je ma he HOBU pagHu apaH)XKMaHU
OWTH KOHTUHYHPAHO TMPEHCIHTHBAHU Y 3aBHUCHOCTH O] pa3Boja
3[IpaBCTBEHE CUTYyallMje U Ja he MomToBaTy MpaBuiia Koja MpoIHIe
npxxasa qomahun (Opanirycka).®’
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Aleksandar V. Gaji¢

CERTAIN INTERNATIONAL AND CONSTITUTIONAL
LAW ASPECTS OF THE DECLARATION OF THE STATE
OF EMERGENCY IN THE REPUBLIC OF SERBIA FOR THE
PREVENTION OF THE SPREAD AND SUPPRESSION OF THE
INFECTIOUS DISEASE COVID-19

- Resume -

The situation created by the COVID-19 pandemic, which is unprecedented in
recent history, raises numerous questions of constitutional law and international law.
Facing the Public Health Emergency of International Concern, which was officially
declared by the World Health Organization, a state of emergency was declared in
the Republic of Serbia by the decision of the President of the Republic, the Prime
Minister and the President of the National Assembly.

To the extent that the scope of the article allows, we will deal with the
issues of compliance with the Constitution and international law of the Decision on
Declaring of the State of Emergency in the Republic of Serbia; criteria for examining
conformity with international law and the Constitution of the Republic of Serbia
of the measures undertaken during the State of Emergency; permissibility of the
conclusion of international treaties in respect to which the adoption of the law on
ratification by the National Assembly is required, in the situation when National
Assembly is unable to convene; the application of restrictive measures in relation
to persons enjoying diplomatic privileges and immunities, and in this context we
indicate to potential circumstances precluding wrongfulness in relation to measures
taken in order to prevent spread and to suppress of COVID-19; and finally indicating
to peculiarities of the situation caused by the COVID-19 pandemic, we will provide
a few remarks important for examining the constitutionality and conformity with
international law of the measures undertaken during the state of emergency, which
will inevitably follow in the coming period.

Keywords: Pandemic, State of Emergency, Public Health Emergency of International
Concern, Constitution of the Republic of Serbia, International Law,
Constitutional Court.

OBaj pax je npumibeH 16. jyna 2020. ronune, a npuxBaheH Ha cacTaHky Penakmuje 22. jyna
2020. ronuHxe.
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Vuueepsumem Cuneudynym

COLUOJOTI'NIE EIIMIAEMUJA: IIPUMEP
AHAJIN3E APYIUTBEHNX ACIIEKATA
ATHUHCKE KVYTE

- Caorcemax -

Y 06om paody 6asum ce ananuzom opywimeenux acnekama
enuodemuje xoja je uzouna y Amunu y moxy Ilenononecxux
pamosa. Lluw paoa jecme oa ce ykadxce na peneganmHoCcm
OPYUIMBEHUX UMNIUKAYUJA HAU32Te0 UCKDYYUBO NPUPOOHUX
nojasa, me oa ce mume U3HO8a MeCmMupa u npouitupyje oncee
3Hauaja u npumere OPYUMEEHUX U XYMAHUCTIUYKUX HAYKA Y
ucmopuju uy cagpemenom mpenymky. Mmajyhu y euoy meopujcke
niamgopme coyuonozuje enuoemuja u aHmponoio2uje namrve,
YKasyje ce Ha 3na4aj 6asmerba 086aK6OM MeMOM, KAO U 3HAYA]
gokyca na npobremamuzayujy ucmopujckoe ¢enomena, a
ca yumem cmeapar.a meopujcko-memooonouike niamegopme
3a ananuzy caspemenux numarea. Caznedana cy 06a KabyyHa
acnexkma: 1. norumuuxu u npasHu Konmexkcm mpangopmayuja
amuHckoe opywmea, u 2. KyimypHe nocieouye enuoemuje.
YV okeupy npeoz acnekma, nocebno ce ykasyje na npomene
cmamyca cmpaiaya y amuHcKoM NOAUcCy, a y OKeupy opyaoe,
uzoeaja ce 3Ha4aj HOBo2 penucujckoe Kyima Ackienuja, kao
u 0bHosmenu udean mocyhnocmu pecenepucarba Opyumed
no30puwmen.

Kwyune peuu: amuncka Ky2a, amumcku noauc, anmudxa
epuka mpaezeouja, kyim Acknenuja, Tykuouo,
coyuonocuja, AHmMponoaIocuja.

Enexrponcka anpeca ayropke: ana.petrov@fmk.edu.rs.
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1. YBOA

Conuronoruju HaCTOjUM JIa IPUCTYTIAM Ko IIIMPOKO TIOCTABJHEHOM
TMICKYPCY O JPYIITBY, T€ HACTOJUM Ja He OyJeM HY>KHO Be3aHa 3a
jelaH OKBUpP TeMa Koje OM YMHHUIIE MOJy eKCnepTu3y, Beh ga pagum
Ha TEOPHjCKO-METOI0JIOIKO] MIATPOPMH KOjy MOTY Jia IPUMEHYjeM
y Pa3IMYUTUM aHAJUTUYKUM KOHTekcTuMma. CTora BIAcTUTH
COIMOJIOIIKH IUCKYPC yoOIn4aBam Kao MHTEPAUCIUIUTMHAPHI OKBUD
y KOMe ce OaBUM MPOOIEMOM KyJIType, Y HCTOPH]CKO]j TTEPCIIEKTHUBH,
Kao M y caBpEeMEHOM TpeHYyTKy. Takole, yBepeHa /1a CBOje Hay4HO-
TeopHujcke npoduiie 00IUKyjeMO y CKIIaay ca JIaTOM CHUTYyalldjoM
y KOjOj KHBUMO U PaJMMO, CMaTpaM MPHKJIATHUM JIa Ha MOYETKY
OBOT YJIAHKA J1aM CBOJEBPCHU ayTOpe(IeKCHBHU OCBPT Ha KOHTEKCT
y KojeM 0Baj paj HacTaje. HanmMe, y TaHnMa Kazia je CBeT CTao yclies
MaH/IeMHje HOBOT KOPOHA BHpYcCa, M KaJa je, Kako TO OOMYHO OMBa y
CaBPEMEHOM JIPYIITBY, 3all04eJia XUIIEPIPOYKIMja aMOUTBUTETHUX
HWHTEpIIpeTaIfja CUTyalnje y K0joj ce HajJa3uMo, yBUENA caM J1a |
TEME Ha KOjUMa caM pajiujia y TOM TPEHYTKY, a KOje Cy Ce OTHOCHIIC
Ha caBpeMeHY IOIyJIapHy KYyITypy, Tpeba Takohe a cauekajy, Te 1a je
PETIEBAHTHO J1a CBOjY COIMOJIOIIKY anaparypy NPUMEHNUM Ha BIaCTUTH
JOTIPUHOC MHTEPIIPETALN]U aTe cuTyanuje. Flako Ha TMIHOM HUBOY
HECYMIbUBO M3a30BHA, CUTYyalldja y K0joj ce HaimazuMo Tokom 2020.
TOAVHE HHUj€ U UCTOPHJCKU HOBAa HUTH HeoOWyHa. MehyTum, oTKyn
poOJieM aTUHCKE Kyre y (DOKycy OBOT TEKCTa, HAMECTO aKTyelHE
cutyanyje kojy nomumeM? Ilpe naBama oaropopa Ha AaTo MUTAmkE,
MOTPEOHO j€ TEOPH|CKH JIOUPATH MOJIA3UINTE HA KOjeM je YyTeMeIheH
OBaj paj.

Cutyanyja y K0joj IpUCYCTBYjeMO IPYIITBEHUM IpOMeHama
KOj€ je M3a3Bao jeJaH HEBUAJHHBHU CHTUTET KOjer TPaJAWLMOHAIIHO
MpUIKCYjeMO cepu MpUpoje, HECYMEBUBO j€ Mpr3Bajia MOHOBHO
yutamke bpyna Jlarypa (Bruno Latour), moce6HO OHHMX nena Koja
Ce Ty HEeroBe KPUTHKE TPaJUIMOHAIIHE MO/EJe Ha APYLITBEHE U
npupozaHe nojase. OBaj ayTop OIABHO j€ HAIIACHO Jia JPYIITBO HE
yuHe camo Jeyau, Beh Ou Tpebano na ce y3me y 003up U aKTUBHO
JIEJIOBabe HEBUJIJbUBHX €HTUTETA, MOIMYT MUKpooprannzama. Ha
npumep, Jlatyp npoGiemaTu3syje NoTeHIMjaTHH [TOBpaTak MUKpOOa.
Bepyje na je yoBek nsrpaano (M 3aMHCINO) CBOj CYTIEPHOPHH TTOJI0XKA]
y OJTHOCY Ha MpUPOIY. Y CTBapH, IPUPOAA HHUjE TOIMKO OJIBOjEHA OJ1
JPYLITBAa KAKO MU BOJIMMO J1a MUCIUMO. CBU MU (Jby/IH, )KUBOTUIE,
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OusbKe, BUpYCH, OakTepHje, BOJCHE MOBPIIMHE, Ba3lyX) jeJHAKU
CMO JICJIOBH JIPYIITBA U CBU MU MOKEMO TPOY3POKOBATH MPOMEHE,
HE caMO YOBeK, Beh M HEBUIJbMBH CHTHTETH Ca KOjUMa MOPaMo
Hay4nTH 12 )xuBuMo.! [Tonasehu o maTypoBcKor cTaBa mpeMa Kojem
COIMOJIOTHja Kao OMIITA HayKa O IPYIITBY TpeOa 3HATHO /1a IPOIINPU
IpeIMETe CBOT UCTPAXKUBAaha, T€ J]a pellaTUBH3Y]je KOHIIETITE IPYILITBA
U JIPYLITBEHOT, JKeJiesla caM J1a YKaXeM Ha TO KaKo Ce eMUIeMHjH
MOX€ MPHUCTYIUTH KA0 IPYIITBEHOM (PEHOMEHY, a, Y CKJIaJy C TUM,
1 KaKo C€ T0Jbe APYIITBEHUX M XyMAaHUCTUYKHX HAayKa MOYKE HOCUTH
ca JeTHOM TaKBOM TEMOM.

Naxko oBakBa TeMa HECYMJBHMBO 3aXTEBA U [TO3UBAKE HA UCTOPU]Y
MeIUIMHE, Ha 3Haha U3 OBOT HAYYHOT I0Jba OCiamally ce OHOIHMKO
KOJIMKO j& HEOITXO/THO 33 CaMy PEKOHCTPYKIIU]y HACTaHKa ennz[eMHje
aTuHCKe Kyre. Y MHoOro Behoj Mepu, MelyyTuM, pesieBaHTHO je UMaTh
y BUJIYy JiBa crielin(uyHa HayyHa JUCKypca KOja OBIE KOPHUCTUM Kao
(dyHIaMEHTE BIACTUTOT MPHUCTYTA JaTOM (PEHOMEHY — COIIMOJIOTH]Y
MaHJeMHja ¥ aHTPOTIONIOTH]y TTaTike. MlcToprdapcKiM, COIMOIONTKIM
¥ aHTPOTIONONIKMM JIUCKYPCHMA HHCY CTpaHe np06neMaTn3auHJe
eMHUIEMH]a, KA0 U IPYTUX BAHPETHUX OKOJTHOCTH KOj€ CY HECYMELHBO
YBEK H3a3uBalie BeJMKe ApyIITBeHe mpoMeHe. [Iporecu eTukeTnpama,
Mpeno3HaBama HABOJHUX OMACHOCTH Yy JIpyrom, mpoMoOBHCAHE
MpXKIb€, alli U caocehama, yoOruajeHn cy ApYIITBEHN HYCIIPOAYKTH
enuaeMuja u nanaeMuja. Y ctynuju Enuoemuje: mporcroa u caoceharve
00 amuncke Kyee 0o cude (Epidemics: Hate and Compassion from the
Plague of Athens to AIDS, 2018) Cemjyen Kon (Samuel Cohn) naje
JOTIPUHOC aHAIIM31 YOBEKOBUX PeaKilija Ha eMUIEMHje Y HCTOPH]CKO]
nepcrekTuBd. OBaj ayTop je UCTPAXKMBAO Pa3HE ACTIEKTE METUIIMHCKUX
U IPYTHX JAUCKypca O MOjeIMHUM eNUJeMHjaMa, a Y OBOj CTyAHjH
(dbokycupa ce Ha onHOC u3Mel)y UCKYCTBa €MUIEMHUJE U COLIUjaTHE
MaHuKe, HaMyIITamka, cpaMa, Hacuiba. OBa CTyavja je 3a Moj pan
pe/eBaHTHA YIPaBo 300r aMOUITMO3HE 3aMUCIIU THCakha TII00aTHEe
I/ICTOpI/I_]e enuieMuje O]l HajpaHUjUX 0 CABPEMEHUX npuMepa. AyTop
MoKa3yje Ja MU HUCMO CBEJIOLIM pa3Boja CBE XyMaHHjer cTaBa pema
o0oenrMa, OHIMMa KOjU Cy OWJIH Y KOHTAKTY ca 000JIeInMa, 1 OHUMa
KOju ce Oope MpOTHUB JaJber Lupewma enuaemuja. Hanporus, He
camo Jia HUje JIONUIO JI0 Mporpeca ca MOAEPHHUM APYIITBOM, HETO

! O HaBeneHoM BuM, Ha ipumep, Bruno Latour, The Pasteurization of France, Harvard University

Press, Cambridge MA, 1988; Bruno Latour, We Have Never Been Modern, Harvard University Press,
Cambridge, Massachusetts, 1993. Viiop. Ana Petrov, Bruno Latur, Orion art i FMK, Beograd, 2015.
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j€ YaK KOHIENT MOJAEPHOI, HAIpPEIHOT, Pa3BHjE€HOT, TOTPUHEO U
MHTEH3UBUPAO HEKCYC CAaYMELeH O] OosiecT 1 Mpkibe. Hamosesyjyhu
Ce Ha OBAaKBE NPHUCTYIIC CMHIEMHjaMa, OBJE 3aroBapaM MPHUCTYII
ApPXUBCKOM, MEJTH]CKOM, HJIA OUJIO KOM JIPYTOM MaTepujaay Ha HauuH
MyTeM KOjer MO)KEMO CTBOPHTH IIATGOPMY 32 aHAJIH3Y MPOILIOCTH
Ha OCHOBY KOj€ MOJKEMO Hay4YHUTH KOja MUTama Tpeda MOCTaBIbaTH O
caJaIlmbOCTH, Ka0 B 00paTHO.?

Jpyru aytop kora Oux nocebno usznBojuia jecte [lon Jlejuc
(John Davis) koju yka3yje Ha HEONXOJHOCT MPOIIMPEHA JIBE]Y
aHTpONONOMKUX cTpyja. C jeaHe cTpaHe, MOCTOjU aHTPOIIOIOTH]a
opraHu3alja kKoja ce y ciyuajy pellaBarmba MOjeIMHUX aKTYSITHUX
JIpYIITBEHUX TpobiemMa (HoKycupa Ha COIHjaJHy OpraHU3alH]y U
CTpyKTypy. MehyTum, y nojeiMHuM, Kako IOMEHYTH ayTop UCTHYE,
arMoKaJUITHYHUM CITy4ajeBUMa, UCTPAKUBAYH C€ 3a/IECE y CUTYaIljaMa
BEJIMKUX MPUPOIHUX HETIOT0/1a, PaToBa, CMPTHU, OOJIECTH, SIUIEMH]a,
karacTpoda, Koje, yciie HeIoCTaTKa 3Halkha | UCKYCTBa, HEPETKO U
HUCY y MOTyhHOCTH J1a aIeKBaTHO 3a0eexe 3a Jajba NCTPAKUBAhA.
[ToTpebHo je, cTora, YjeIUHHUTH ,,yT00OHY aHTPOTIOJIOTH]Y  KOja ce
0aBW COILMjATHOM OPTaHHU3aIMjOM H ,,00JHYy aHTPOTIOJIOTH]Y MaTHE
u oyaja“.’ Ha Tpary moMeHyTOr MpHUCTyIa, y OBOM paay Takohe
HACTOjUM Ja MpoOiIeMaTu3yjeM ,,HOpMaIHOCT Oona“,! u 1a yKaKem
Ha MHTEJIEKTYaJTHE MOCIEIUIIE O KOJUX MOXE JOBECTH yIOOHOCT
jenne nucuurune. [lox ,,Hopmannomhy Gona® mogpasymeBa ce
HUCKYCTBO KOj€ UJIeHTU(DHKYjeMO oapeheHuM creneHom Oojia uiu
naTke, yOOTMUSHHX Y CBAaKOJHEBHIM PYTHHAMA, aJTd U IO/l YTHIIAjeM
CHOJbAILIELUX OKOJIHOCTH, 300T yera ce 4ecTo Kopuctu metadopa
armokayuIice Aa Ou ce yKa3alio Ha MmaTkhy W3HaJ yoOrdajeHor. 3arnpaso,
kako [IoHCOH ncTHYe, matma je HopMaiHa IIPH UCKYCTBY €MUIEMHU]a,
TIaJIH, TPUPOIHUX KaTacTpoda, paToBa, M OHA MOKa3yje KOHTHHYUTET
n3Mmely nokuBsbaja Ha JIMYHOM HUBOY, KA0 M Ha TIIOOATHOM TJE Ce
MaHudecTyje y Buay nosehama Opoja He3armoCIeHHX, OCTajama 0e3
JIOMOBa, ¥ cIM4HO. [Topen KOHTUHYUTETA Y TOXKUBIba]y O0Ia, MOXKE ce
TOBOPUTH M O KOHTUHYUTETUMA U3Mel)y y3poka naTme y CBaKoTHEBHUM
Y BaHpPETHUM OKOJHOCTUMA. KOHaYHO, MOKEMO CBAKaKO MPUMETUTH
1 JIa Cy peakiiyje JbYI1 Ha aTlhy HEPETKO MHOTO CIIMYHH]jE HETO IIITO

2 Samuel K. Cohn, Jr., Epidemics: Hate and Compassion from the Plague of Athens to AIDS,
Oxford University Press, Oxford, 2018.

3 John Davis: ,,The Anthropology of Suffering®, Journal of Refugee Studies, Oxford University
Press, Oxford, 6p. 2/1992 tom V, ctp. 149.

4

Hcro, ctp. 150.
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OMCMO HCTIpBA TIOMUCIIMIIH, KaJla UX aHAIU3UPAMO Y Pa3IuYUTUM
UCTOPH]jCKHUM, reorpad)CKuM, U IpyruM OKOJTHOCTHMA.>

LTnub oBOT pajia jecTe Aa ce yKaxe Ha PeleBaHTHOCT APYIITBEHHX
acriekara Hau3Iel UCKJbYYMBO NMPUPOAHUX I0jaBa, T J1a ce THME
W3HOBA TECTHUPA U MPOIIKPY]E OTCET 3Ha4aja ¥ IPUMEHE IPYIITBEHUX
U XyMaHHCTHYKHUX Hayka. Mimajyhu y BuUIy mOMEHyTe T€OpHU]jCKe
iatgopme, KeauM J1a UCTAKHEM 3Hada] 0aBJberkha OBAKBOM TEMOM,
Kao M 3Ha4aj oKyca Ha MpobiaeMaTH3alnjy HCTOpUjcKor (peHoMeHa,
a ca IIUJbEeM CTBapama TEOPUjCKO-METONOJIOUIKE Iutardopme 3a
aHaM3y CaBpEMEHMX NUTama. JpyruM pednma, y KOHTEKCTY jeIHe
CaBpeMEHE BaHPEIIHE CUTYaIH]je, Y KOjOj Ce peaan3yjy MHOTOOpOjHU
MPUMEPH 32 TPUMEHY COIMOJIOTH]E€ €MUEeMH]ja U aHTPOTIOJIOTH]E
naTke, HAMECTO JOMPUHOCA cajia Beh XUneprnpoayKIuju HEJOBOJbHO
TEMEJbHUX MPUCTyIa akTyenHoj nanaemMuju 2020. roguHe, sxeaum
J1a ce y OBOM TPEHYTKY H3y3MeM O/l KOMCHTAPHCAha AKTYCTHOCTH I
Jla ce BpaTUM Ha jelaH KaluTaJlHU IpUMEp U3 UCTOPHUje HA OCHOBY
KOjer MOXKEMO carjieJlaTH CBy MHOTOCTPAHOCT JIPYIITBEHOCTH H
JPYIITBEHE PEJIEBAaHTHOCTH jE€AHE emuaeMuoionke cutyanuje. Ha
OCHOBY TOI'a, CMaTrpaM pejieBaHTHUM MalupaTu Jajbe aHATUTHUYKE
aJlaTKe 3a IpUMEHY Ha caBpeMeHe (heHoMeHe, kojuMa hy HacTojaTu
Jla ce BpaTuUM KaJia MPOLEHUM Ja je Moryhe HanmpaBUTH aJeKBaTHY
JAUYHY, Tpo(ECUOHANHY, a TIpe CBETa, BpeMeHCKy aucTaHily. Kako hy
MOKa3aTy, yImpaBo Hac Cllydaj aTHHCKE Kyre mozaceha Ha TO KOJIHMKO
4YeCTO HAYYHO 3HAE CIIOPO €BOIYHUPA, T€ KOJIMKO j€ BEKOBA, 3aIpaBo,
norpe0Ho, 1a OU ce 0 HeYeMy HalpaBUO JETUTUMHU HayYHH OCBPT.

2. UICTOPNICKA PEKOHCTPYKIIMJA ATUHCKE KVYT'E

Tako3Bana ,,kyra“ y Arunu nzowmia je 430. roagunHe npe HOBe
epe, y TOKy Apyre rofuHe Tpajama [lenononeckux parosa (431-404. 1.
n.H.e.). Tpajaina je ckopo yetupu roaune (430 —426. 1. n.H.€.), jaBJbana
ce y BHUIIIE Tajaca, ycMpTuia TpehiHy cTaHOBHHKA I'yCTO HaCeJbeHE
ATHHE W 4YETBPTHHY BOjCcKe, Mel)y Kojuma M 4yBEHOT TeHepaa
Iepuknea. M36uBIIHN y TOKY paTHUX cyko0a, MaHH(ecToBaja ce Kao
CBOjeBpCHU TpehH yUeCHHUK para, yTUIIABIIH Ha TO /1a aTHHCKA BOjCKa
ocnabu, aJli ¥ Ha TO J]a C€ CIapTaHCKa CTpaHa MOBPEMEHO TOBJIAYH
na Ou ce U30ero MacoBHO 3apaxkaBame BOjJHHMKA. Ca IIHpemeM
HOBE 0OJIECTH, 3allpaBo, OOCIICKEH je TToYeTaK Kpaja 3j1aTHOr 100a

5

Hcro, ctp. 150.
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Atnne.® CMaTpa ce HajCTPALIHUjOM EMUACMH]OM Y 3a0€NIeKEHO)]
AHTUYKO] UCTOPHjHU, KA0 U jeAHUM O] KIbYUYHUX (paKTopa Koju Cy
YCJIOBWJIM J1aJbU MaJl ATHHE Y aHTUYKOM CBETY — U3ryOuJa je par u
CBOjy cymnepuopHy mo3uiyjy. [Ipomemyje ce 1a ce o MOTUTHYKUX
1 €KOHOMCKHUX TOCJeIuIa Kyre ATHHA OMIOpaBUjIa TEK HAKOH jeHE
reHepanuje.

Kyry cam Ha3Bayia Tako3BaHOM, jep j€ ped 0 MHDEKITHjU O YHjeM
ce MopeKiy M Jajbe Aedaryje y MeAULMHCKO] TuTeparypu. bynyhu
Jia oBJie Hehy yna3uTH y MEIMIMHCKO HAYYHO [10JbE, CAMO KEJIHM
CKpEHEM MMaxmhy Ha TO Jla Cy MPUPOJAA U MOPEKIO O0JIeCTH Koja ce
Ha3¥MBa aTHHCKOM KYTOM aKTYeJTHH IIPEIMET MPOoyYaBama 1 HeCIarama
YaK M y CaBPEeMEHOj UCTOPHjU METUIIMHE, TaKJIe, TOJIUKO BEKOBA HAKOH
3aBpireTka oBe Oonectu. Kako ce yecto ucrude, Huje ped 0 Kyru Kao
MHQEKIHUjH Koja je MMo3HaTa U3 KaCHUjer UCTOPHjCKOT nepHroa, Beh
OTIMCH CUMTIIOMA U UCX0fa Ko 000JenuX y ATUHH yKa3yjy Ha TO Aa
MOCTOjH HEKOJIMKO MOTYhHX JMjarHo3a KojuMa Ou ce MOoTJia 00jaCHUTH
Jara emuJIeMHUOJIONIKA CUTyalllja y OBOM aHTH4YKOM monucy.” OBaj
MojiaTaKk je MHIWKATHBaH M Tpeda ra uMmaTu y BUAY, Oyayhu ma
caBpeMeHa HayKa, yTeMeJbeHa Ha KBaHTUTATUBHOM MEPCHY YUHHKA
Y pa3BHjaHa 1oJ] UMIIEPaTHBOM CBe Behe MPOoyKTHBHOCTH, HEPETKO je
HECTPIJbMBA Ka/1a j€ pey O JJOHOIICHY Cya O aKTYSITHUM APYIITBEHUM
rojaBamMa, a KaMOJIM O OHMMa KOje Cy C€ JIECHJIE TIPE TOJIMKO BEKOBA.
Wnax, yvHU ce Ja yrnpaBo HaBEICHU MOJATaK O U JaJbe aKTYyeITHUM
CIIOPOBMMA O TOME IITa j€ 3aIpaBo OMJIa aTUHCKA Kyra, CBEJJ0YH O
TOME KOJIMKO j¢ YHCTHUHY BpEeMeHa MOHEKa]| MOTPEOHO 332 TeMEJbHO
cariieiaBame ozipel)eHor nmpobiaemMa — HeKall je JOBOJbHO HEKOJIUKO
rofiMHa, a MOHEKaJ] HEJOBOJbHO M BUIIE OJ] JBAJECET BEKOBa. Y
CITy4ajy aTHHCKE KyTe, Kao U y CiIydajy ApyTruxX nHQEKLuja y HICTOPHUjH,
HWHTEpHpeTalnrja 00JeCT MEWba C€ Y 3aBUCHOCTH O] PA3IMUUTHX
WHTEPIpETAIMja CUMIITOMA O KOjUMa Ce€ Ca3Haje M3 MCTOPH]CKUX
W3BOpa, aJlk JIOJIaTHY MOTEIIKOhy mpelcTaBha U TEPMUHOIIOTH]A
Ha CTapOrpUKOM j€3MKY, KOja je MMaja MOTpelIHe WM HE0BOJHHO
IpeIH3He IPEBOIC U TyMadema.

¢ Tloacerumo ce ja je cumOoI 3matHor Joba — xpam IlapTeHoH Ha akporoJsby, 3aBpiuieH 431.
TOJJUHE I1.H.C.

7 Otome serasbhuje, Buan: Burke A. Cunha, ,, The cause of the plague of Athens: plague, typhoid,
typhus, smallpox, or measles?*, Infectious disease clinique of North America, Elsevier, Amsterdam, 6p.
18/2004, ctp. 29-43; Eric Michael David, ,,*The good and the bad dying indiscriminately’: The Athenian
plague reconsidered®, The Pharos, Alpha Omega Alpha-Honor Medical Society, 6p. 63/2000, ctp. 4-7.

8

Lisa Kallet, ,,Thucydides, Apollo, the Plague, and the War*, American Journal of Philology,
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[TomenyTe TepMHuHOJONIKE HejacHOhe 3amoueTre Cy jour y
aHTHUIM, Ca TIPBUM ONKCOM HOBe OonecTH. Hanme, pekoHCTpyKIHja
MCTOPH]jCKUX IOJ]aTaKa CIPOBECHA je y BEJIMKO] MEpH 3aXBabyjyhu
OCBPTY Ha aTHHCKY KyTY KOjy je mao Tykuaun (aTuHCKHM uMyhHU
rpahjanuH, reHepall y aTHHCKO] BOJCIIH, M 0c00a KOja je peKUBesa Kyry)
y Jpyroj KibU31 CBOje KanutaiHe cryauje Mcmopuja Ilenononeckux
pamosa. OBa pedepeHIia 1 JaHac je He3a00uIa3Ha y JUTepaTypu o
0BOj 60JIECTH, KAKO Y MEAUIIMHCKO], TAKO M Y JTUTEPATYPU KIIACHIHUX
HayKa, Te TEHEPAIHO Y IUCKYPCHMA O APYIITBY Y KOHTEKCTY MOJIUTHKE,
mpaBa, eKOHOMH]e, KynType. Tykuau muiie o ,,Kyru* (y jeTHUHH ) Koja
je 3anecuna Atuny, onucyjyhu nHMEKIjy Kao jeAMHCTBEHY HOBY
T10jaBy YIIPaBo y OBOM IOJIUCY, HAKO, 3aIpaBo, MMa MojlaTaka Koje 1 cam
ayTop MOMHIbE, O PA3HUM JIPYTUM CIMYHUM HH(EKIIjaMa Koje Cy ce
JieaBajie BaH OBOT TOJIMCA M HETIOCPEIHO MPe CaMoT MoYeTKa 3apase
aTUHCKOM KyroM. Jlpyrum peunma, TpeOa NpUMETHTH yOoOu4ajeH!
CLIEHapHUO KOjH Ce, KaKo CE YUHU, Y UCTOPHUJU YBEK [TIOHABJba, HAUME,
MopekIIo 0oJIecTu u MPELH3HOCT T0J1aTaKa O NPBHM MaHuecTamujama
HOBE I/IH(I)eKuHJe 4eCcTo 0CTajy Jyro HeJaCHI/I U TIOJUIOKHU MHOTUM
HHTepnpeTauHJaMa Y 0BOM cityuajy, TO je CUTyaluja o K0joj ce, Kako
j€ TIOMEHYTO, jOIIl YBEK HHUje JOHEO KOHAUYHH Cy/. Y CBaKOM CIIy4ajy,
Tykumun je 3acimykaH 3a JUCKyp3UBHO 00eliekaBame HOBE 3apase Kao
aTUHCKE KyTe, Kao U 3a ’leHO Be3UBamhe KOHKPETHO 32 aTUHCKU MOJIUC
430. ronune mpe HoBe epe. Kao Heko Ko je mpexkHBeo KyTy, OH je 3alpaBo
HalMCcao jeAMHO CBEIOYAHCTBO TOT TUIA, AAKIIE, JEAMHU JIOKYMEHT
u3 100a Kyre HamucaH o] CTpaHe HeKora KO je MPEeKUBeo OOJecT.
ITopen oBor u3BOpa, O Kyr'u ce ca3Haje U Ha OCHOBY apXEOJIOIIKUX
Y eNHUIEMHUOJIOMIKIX UCTpakuBama. OCHM HBETOBOT CIHCA, ITOCTOje
KacHHja PUMCKa CBEJI0YAHCTBA, Al CE OHA HEPETKO KPUTHUKY]Y,” TC U
JaHAITBU HAyYHUIM YoOrUajeHo pedepepupajy U 1ajbe IOHA]BHUIIIE
Ha Tykuana0B 0CBpT Kao HajIoy3/1aHK]y eaadopalujy o 0BOj 3apa3Hoj
6onecT.

Kako ce ca3zHaje U3 HOMEHYyTe CTyAM]j€, Y TOKY PaTHUX CykoOa
HaBeJIeHE TOIMHE, IT0YENI0 ce 000JbeBaTH 01 ciaeaehix CUMTIIOMA: jake
TPO3HHUIIE, IPBEHUX OUH]Y, JAKOT Kallljba, KHjarmba, OTeKAHOT IUCamba,
noBpahama, 60710Ba y TpyiuMa, UTJ. YMHPAJO c€ OTIIPUIINKE HEIEIbY

6p. 3/2013, Tom 134, ctp. 355-382. Vmop. D. L. Page, ,,Thucydides’ Description of the Great Plague
at Athens®, The Classical Quarterly, Cambridge University Press, Cambridge, 6p. 3— 4/1953, Tom 3,
crp. 97-119.

9

Bumu: H. S. Commager, Jr., ,,Lucretius’ Interpretation of the Plague*, Harvard Studies in Clas-
sical Philology, Harvard University Press, Cambridge, Massachusetts, 6p. 62/1957, ctp. 105-118.

57



APXUB, 1-2/2020 - Ana Ilempos, Coyuonocuje enudemuja: npumep aHaiuse
OpywmeeHux acnekama amuncke Kyze (cmp. 51-74)

JlaHa HAKOH MTPBUX CUMIITOMA 00J1€CTH. YKOJIMKO Ce IPEXKUBH, 3apa3a je
OCTaBJbalIa TEIIKE MOCIIC/NIIE  BUIUbUBE TParose Ha Koyku. '’ Tykumug
JacHO TIOBE3yje M0jaBy 3apa3e ca paTHUM CyKOOMMa, BPEMEHCKH je
nosesyje ca HanmaguMa CriapraHaria, T0TOM HEIBOCMUCIIEHO Mamupa
ATHHY Kao CBOjEBPCHY METY, Tj. H30JI0BaHY JIOKAIHjy 000JbeBamba,
T€, KaKO je MIOMEHYTO, ETUKETHPA HOBY 3apasy Kao jeIHy UH(PEKLH]y
(10K KacHMja UCTPaXKMBamba MOKAa3yjy Ja je BepOBaTHO OMIIO peyu O
KOMOMHAINjH BUIIIE KHX). I3 ayTOpOBOT OIHCa, CTUYE Ce YTUCAK J1a je
KyTa BpEMEHOM I10CTajla CBOJEBPCHU TpehH akTep y BULIETOAUILIEBUM
paToBHMa, 3HaUajHO je ocimabuia ATuHY, H30J1alujoM rpahana game
crnabuiia ’UXOBE MEHTAITHE KallalluTeTe, a CTpax OJf 3apa3e ycropaBao
Jj€ ¥ IPOTUBHHUKA.

Nmajyhu y Buy peueHo, Moxe ce 3akJbyuuTH J1a je Tykuaunos
OCBPT Ha Kyry 0Mo yMHOrome (pokycupaH ynpaBo Ha ApPYIITBEHE
acIeKTe OBE CMHUAEMHOJIONIKE CUTyalllje, IITO je MOAaTaK Koju
MOKE U3HEHAIUTH caBpeMeHe HayuHuke. V3Henalyjyha je mepa y
KOjO] Cy aHTUYKH WU3BOPHU jefaH MPUPOAHU (PEeHOMEH 00jallmbaBain
PEYHMKOM OHOT'a IITO OMCMO JJaHAC Ha3BaJIM APYIITBEHUM HayKaMa.
[TapTukynapHe, u3010BaHe, cuenupUUHE ACIEKTE aTUHCKE KyTe
eslabopHpany Cy Hay4YHUIM MHOTO KacHHje, a TO YMHE U JaHac. Y
M3BOPHUM aHTHUYKHUM CIIMCUMA, MHUKATUBHO je y KOJIMKO CYy MEpH
JMICKYPCH O TIPUPOIIU U APYLITBY OMIIM TECHO MOBE3aHM, a TOTOTOBO
KOJIMKO j€ peJIeBaHTHO OWJIO carjiefiaTd pa3Mepe jeHe MPUpPOIHE
Hecpehe ympaBo carienaBameM APYIITBEHUX IOCIEAUIA KOje€
je ona mHunupana.* Haume, Tykuana Ha3uBa eNUIEMH]y Kyre y
AtuHm ,,karactpodpom* u3 cieneher passora: He 3Hajyhu mta
WX YeKa, CTAaHOBHULM ATHHE MOCTaJIU Cy MHAU(PEPEHTHH Ha CBa
MpaBUiIa PABHOT U penurujckor cuctema.'? Kako aytop ucrude,
U TO HAaKOH y3HeMHupyjyher omuca cumMnTomMa U Toka OOJECTH, T
yka3yjyhu Ha To J1a Hema Jieka, ,,HajCTpallHija j€ Y YUTaBOM TOM

0 Tukidid, Povijest Peloponeskog rata, Matica Hrvatska, Zagreb, 1957, crp. 111. Yuop. Eric
Michael David: “The good and the bad dying indiscriminately”, naBeneno aeso, ctp. 4-7.

1 TIpenu3sHuje pedeHo, KOHIENTH IIPUPOJAE U APYIITBA HUCY MOCTOjAlIM HAa HAYWH HA KOjU Cy
KacHHje yoOIIMueHH Y 3ana/iHoj Tpaauinju. Hanme, 0HO 1mITo aHac yoOH4ajeHo Ha3HBAaMO JAPYIITBEHUM
U HOJIMTHYKUM y aHTHUKO] [puKoj ce yrIaBHOM Besyje 3a MOJuC, Tj. 3a noapy4vje oxpeheHor rpaga u
okoJMHe. KoHIeNnT npupoaHor, MaTepyjaiHor, GU3HIKOL, Tj. ,,¢u3uca™ (rpd. OGLS) Koju ce aaHac
HPEBO/IU Kao ,,IPUPOJIA‘, y HPEICOKPATOBCKO 100a OHO je CynpoTcTaBIbeH KOHIEITYT HOMOCA, Tj. 3aKOHa,
HOPMH, IpaBHJIa Koje cy Jbyau JoHocutn. Oy CokpartoBor 10062, PU3HUKUM ce CMaTpajy CBE PHPOJIHE
110jaBe, HaCYIPOT OHMMA Koje Cy M3a (PM3HUKOT, 110jaBHOL, Tj. KOje Cy MeTa(u3HyKe.

2 Hcro, crp. 4.

58



APXUB, 1-2/2020 - Ana Ilempos, Coyuonocuje enudemuja: npumep aHaiuse
OpywmeeHux acnekama amuncke Kyze (cmp. 51-74)

3y Oma ManoaymHocT . "? Jlakie, npema ’beroBoM MHUIBEHY, HIje
HajCTaIIHK]j€ HU TO KOJIHMKO CYy jaK! ¥ OOJTHU CUMITTOMH, HU TO KOJIHKO
ce JIaKo U Op30 ymHpe o1l HOBe O0JIECTH, HETO j€ HajCTPalIHUje OHO
IITO HOBA 0OJIECT paj iy YOBEKY Ha NCUXWYKOM IIAHY ¥ THME JIOBOAH
710 BEJIMKHX MTOCIIETUIIA TI0 IETOKYITHO JAPYIITBO.

H3BecHO je ma cy mocienuile Mo aTUHCKO JAPYIITBO Owie
MHOTOCTpYKe: y c(epu MONHUTHKE, EKOHOMUjE, MpaBa, peluruje,
KyJIType U YMETHOCTH. Y JajbeM TeKcTy ¢okycupahy ce Ha JBa
HUBOA aHAJIM3e MIPOMEHA Y JAPYIITBY KOje je h3a3Baja aTHHCKa KyTa.
Hajnpe hy npo6nemarn3oBaTu 0Jbe APYIITBEHOT OPETKA, IOTUTHKE,
U TIpaBa, a MOTOM KYJITYpE, PEJIUTHj€ U YMETHOCTH.

3. EIIMAEMMIA YV ITOJIUTUYKOM U ITPABHOM
KOHTEKCTY

Kaxo je Tykuaun uctunao, ,,u 100pU U JIOIIH YMHPAIH Cy OJT
Kyre®, oBa 3apas3a HHUje CIIPOBOMIIA TUCKPUMUHALN]Y, orahana je
cBe nofjeaHaxo.' Mmnak, oHa jecTe TonpuHesa TOME Jia Ce COIUjaTHe
pasiuKe y OpYLITBY jOII BUINE WCTaKHY, a C€ MPOMEHE ETHYKE
HOpMeE TIOjeIMHAIA KOje Cy BaXKHJIE y JIaTOM TPEHYTKY, Kao H Ja ce
TpaHCcOpPMHILIE HaYeIHA OPUjEeHTalllja aTHHCKOT IOJIMCa IpeMa
CBOjUM cTaHOBHUIIUMA. Hanme, 1o nzbujama 3apase, ATHHA je BaxKuIa
32 OTBOPEHHU MOJHC y KOJEM Cy YECTO y BEJIMKOM OpOjy I0Ja3uiIH
CTAaHOBHHIIM M3 OKOJIHUX PypaJIHUX HAaceJba, Ka0 U CTPAHIH. YIIPaBoO
j€ OBaj MPHJIMB CTAHOBHUIITA JIOAATHO JOMPUHEO OP30M HINpEHY
HOBE 3apase, IITO je JOBEJIO J0 APACTUIHO TIPOMEHHECHOT 3BAHUYHOT
cTaBa ATHHE IIpeMa CTPAHIMMA, TO JeCT ETHKETHpamha CTpaHaIa Kao
HEMOoXeJbHUX, TUME CTBapajyhu kceHohoObuuny armocepy y oBoM
nonucy. M3BecHo je na cy Hajpehe MOTUTHYKE MOCIEANLE KyTe MO
aTMHCKY TOJHC YIPaBo OWIIe y YHE-EHUIM J1a Ce CTaTryc rpahana
MIPOMEHHNO — ITPaBa CTPaHaIla Cy 3Ha4ajHO CMambEeHa, MOCTAJIO je TeXe
yhu y ATHHY, Tpa)XUTH cTaryc rpallannHa ATHHE U T0OUTH J03BOIY
3a TPajHO MPeOUBAIIUIITE HA TEPUTOPHjH OBOT IMoJuca.

VY meToM Beky Ipe HOBE epe y ATUHU je OUI0 1eMOKPaTCKO
ypeheme, Ipu 4eMy Cy IpaBo Iv1aca UMaji caMo CI000IHI MYyIIKapIH

13 Tukidid, Povijest Peloponeskog rata, Matica Hrvatska, Zagreb, 1957, crp. 112.
4 Ucro, crp. 113.
15 Javier Martinez, ,,Political Consequences of the Plague of Athens*, Graeco-Latina Brunensia

6p. 1/2017, Tom 22, ctp. 138.

59



APXUB, 1-2/2020 - Ana Ilempos, Coyuonocuje enudemuja: npumep aHaiuse
OpywmeeHux acnekama amuncke Kyze (cmp. 51-74)

pohenu y Tom noiucy. bpoj ctaHOBHHKA Yy aHTHYKO] ATUHU HHjeE
JaKO OAPENUTH, jep Cy mojenuHu Ownm rpahanu, Apyru He-rpahaHu
(ctanoBHUIIM 6€3 MpaBa), TOTOM POOOBH, a jenaH OpOj ce€ OTHOCHO
Ha MeTHKe (Tpd. HETOKOL)!'® — cTpaHIle Koju ¢y mManu rpahaHcka,
aly He W MOJHUTHYKA mpasa.'’ J[pylmTBeHa MOKPETJHUBOCT OMia je
Moryha ykonuko fatu rpal)aHuH miatu (Tj. Kyld HOBH CTaryc), a 'y
clly4ajy JKeHa yaajoM 3a cinoOoaHor rpahanuna Atune. Mehytum, 360r
nosehaHor npuiuBa crpanana, [lepukie je 451. roagune 70HEO 3aKOH
KOJUM ce 3a0pamyje HaBeJeHa MOTyYhHOCT MpOMEHE JPYLITBEHOT
craryca — jnakie, rpahjanuma ATHHE ca CBUM IIpaBHMa O]l Taja ce
cMaTpajy camo CJI000IHH MYIIKapIi poeHH y TOM HOJIUCY U TO ce
HHje MOIVIO MeaTu. Tume cy npaBa MeTHKa IpaCTHYHO OTpaHUYCHA.
Wnak, 6yayhu na cy ce MHOTH CTpaHIM 000TraTHIN, OUJIO je MHOTO
cilydajeBa wieraigHor miahama craryca. [1o oTkpuBamy HaBeIEHOT,
Bo/IMJIA cy ce cyhema u Ka3He cy Ousie Bellnke, HepeTko Bpahamwe Ha
craryc poba.'® Ca u3bujameM emuaeMuje, MPUMETHO je aa ce 0poj
METHKa BPEMEHOM CMambHBa0, OJHOCHO, J1a j& IMOCTAI0 CBE TEXe
3a00uhu 1atu 3akoH, Oyayhu 11a je ynpaBo 0Baj CJlI0j eTUKETHUPAH Kao
yrpoxaBajyhu 3a ocrane (1j. umyhse, nosiamheHe) cCTaHOBHUKE
ATtuHe.

Hoga 3apa3a mojaBuia ce y TOKy criapTaHcke orcane ATHHE,

y BpeMe KaJia je y OBOM IOJIMCY OMO BEeJIMKH OpOj CTaHOBHHKA W3
OKOJITHUX CEOCKUX HaceJba, Kao U CTpaHuX u3bermia. ['ycTo HacesbeHH
TOJIC TIOMOTA0 j& M3y3eTHO Op30M IHUpEHY 3apase, a MoCeOHO Cy
OWIHM TTOTOhEeHM HUXKU CJI0J€BU APYIITBA KOjU CY JKMBEJH y JIOIIUM
XUrujeHckum yciouma. [Ipema TykumoBoM cBemodemy, 3apasa je
3anovera y Etnonuju u npexo Ilepcuje nonera y Aruny. Kao Hexo
KO je TIpeXuBeo Kyry, TyKUIuI je Yy CBOM OCBPTY MOCEOHO yKa3ao
Ha TIOMEHYTE COIIHMjaTHE YCJIOBE KOjU CY IOMPUHEIH OP30M IIUPEHY
3apase, a U Op30M PEaKIlijoM Ha MUTPaHTE Kao CBOJEBPCHE U3BOPE
3apase. Takolhe, 3apa3a je TemKo MorouiIa U BOjCKy, TAME TTOCEOHO
16 TepMuH ,,01K0C* OTHOCHO ce Ha GasuuHy jenunuiy ypehema apymTsa y antuukoj I'pukoj, Ha
MpUMep, Ha MOPOJHMILy, JoMahHHCTBO, Tj. UMOBHHY MM Ha caMmy Kyhy. 3Ha4erme ce MOINIO MEHaTH y
Pa3IMYUTUM KOHTEKCHMa. Y TIPaBy, 0Baj [0jaM ce OJHOCHO Ha HaciehuBame MIMOBHHE ca Ola Ha CHHA.
VYV ApucrorenoBoj [lorumuyu TePMUHOM Ce 03HAYaBajy CBU WIAHOBH jenHor nomahuucTBa. Vimajyhu
HABEJICHO y BH/LYy, METHLH Cy OHMJIM OHM KOjH Cy 134, Tj. U3BaH jAare 0asuvHe jeAnHuLe (01 peuu ,,MeTa‘

(uetd) mTo 3HauM ,,u3a“, u,,01koc”). D.M. MacDowell, ,,The Oikos in Athenian Law*, The Classical
Quarterly, Cambridge University Press, Cambridge, 6p. 1/1989, tom 39, ctp. 15.

17O rome By Buure: Cama [iuruh, ,,0 noxenu Biact y antuukoj Atuuu®, Anamu Ilpasnoe

gaxynmema y Beoepady, Yausepsuret y beorpany, 6p. 2/2010, tom LVIIL, ctp. 315-336.

18 Javier Martinez, ,,Political Consequences of the Plague of Athens®, naeneso zeio, crp. 144.
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ocnabusmy BojHy Moh AtuHe y patHo Bpeme. bonect je Ouna HoBa
Y HETI03HaTa, ca YeCTUM KOOHUM HCXOI0M, YHME je IMOoCTala OKUIaq
JIPYLITBEHUX IpPEBUpama KOja Cy y Kpajikh0j MHCTAHIM HajBUIIE
MOTO/IUJIa HAJHIDKE CJI0jeBe APYIITBA, a ToceOHO murpanTe. Craryc
eHa 0uo je ambuBanenTas. C jeHe cTpaHe, HOBa 3apasa JIONpUHeNa
j€ moropiamky BUXOBOI MHAYe JIOIIET cTaTyca y APYILITBY, alld, C
Jpyre, XaoTMYHa CUTyallija oMoryhuia je u BHIIEe pa3yMeBamba 3a
cno0oHMje MoHaImame. 3a0enexkeHo je na je npumeheno ma cy
nocraie ,,0yHTOBHH]je HETro y paHHujeM mepuosy.

[Topen HaBenmeHOT, Kyra je IONMpHHENAa U LIIUPEHY CTpaxa
KOjU je 0OJIMKOBAO MOHAIIAKkE JbYIU YaK U Y KOHTEKCTY OMMCKHUX
MpHUjaTesbCKUX U MOPOAUYHUX OfHOCA. TyKUIua HaBOAHM KakKo Cy, Yy
CTpaxy Of 3apase, JbyAH Oekaiau o MPEeMHUHYIuX ofl OoyecTd, yak
U o7l HajONMXKKX, OCTaBJbajyhu JiemieBe, 1Ma 4ak u odosene Kojy cy
OWJIM HA camMpTH, Ha ynulama ATHHE, TUME KPIIUBIIN MPOMHCcaHa
NpaBuiia 0 HAYMHKUMA CaxparbHBaba Koja cy onna Baxkeha.?’ Jbyau ce
HUCY yCTpy4aBalii Jia KpIlle 3aKOHE M Jia C€ MOHAIIajy HEMOPAIHO,
Oynyhu na cy ouekuBaiu a Hehe MPeKUBETH U J]a UM CE€ CTOTa U HE
Moxe cyauth y oyayhHoctu.?! Crora, ,,HUKakaB CTpax O0Kjd HUTH
JBYJICKH 3aKOH HHUje UX CIpedyaBao‘,? MpemycTuiu cy ce kpahama u
CUTHUM KpPaTKOPOYHUM JOOHUIIMMA, CBECHH J1a 3a IyropovHe Hehe Hu
MMaTy BpeMeHa. YBUJIEBIIH J1a TPEHACEIbEHOCT TOTPHUHOCH IIUPEHY
OosrlecTH, CTAHOBHUIIM ATHHE TIOYEJH Cy Jla C€ 3aTBapajy, ajld U Ja
ocyhyjy Benuku 6poj cTpaHalia KojuMa je 103B0JbeH OOpaBak y OBOM
moJIucy. >

Kaxo je jom Tykuana nucao, a MHOTH 1 1aHac napadpazupajy
y KOHTEKCTY jie0are o JPyIITBEHOM U IPABHOM CUCTEMY Y aTHHCKOM
TIOJIKCY, COIMjalTHE U MOJUTHYKE BE3€ OJyBEK Cy OMiIe KpXKe, T€ je
,»JbYJICKa TIpUpPOJIa‘“* 10JIa3MiIa 10 U3pakaja BpJo Op30 HAKOH INTO je
NPYIITBEHH MOpeaKk OMBao y3aApMaH MPUPOAHUM KaracTpodama,
KakBa je Omna u Kyra.”* IHAMKAaTHBHO je IPUMETHUTH Ja je ATHHA
Ba)XWJIa 32 JIEMOKPATCKU TOJIUC Yy KOJeM Cy MpaBHE HOpME Ouiie

" HUcro, ctp. 135.

2 Tukidid, naBeneno aeno, crp. 112.

2 Javier Martinez, ,,Political Consequences of the Plague of Athens*, HaBeneno neno, crp. 136.

2 Tukidid, naBeneno aeio, crp. 113.

3 Javier Martinez, ,,Political Consequences of the Plague of Athens*, HaBeneno neno, crp. 139.

2% David Cohen, Law, Violence and Community in Classical Athens, Cambridge, Cambridge
University Press, 1995, ctp. 27.
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HerpukocHoBeHe. UyBeHo je IlepukioBo mctuname ATHHE Kao
pernpe3eHTaTUBHOT IPUMepa MOCTOjamba CaMIIIOCTH, TIOCITYITHOCTH U
YpaBHOTEKEHOCTH y IPYIITBY. MelhyTuM, paT 1 enuaeMuja moxkas3aiu
Cy J1a j€ JeTHO TaKBO JIPYIITBO Y TPEHYIIMMa BEJIMKOT MPUTHUCKA OP30
Moo 1a ce Hale y mpeBupamumMa. Tykuana je, cTora, HCTHIAO0 Ja Cy
npaBuia Urpe 6p30 MewaHa y JaTUM OKOJTHOCTUMA, TE Ja Cy pPasiIiKe
u3Mel)y mocrojehux couujanHux rpyma rnocrajaie joul BUAJbUBH]jE U
JIOBOJIUIIE CY JIO CTBapama yCIIOBa, HE 32 pelllaBambe U yOJaKkaBarme
npobiema y npyiitBy, Beh 3a cTBapame nqonatHux koHdukara.” Tume
j€ 0Baj ayTop MOCTABHO BJIACTHTO CBEIOUYCHE O Op30M pacnajgamy
JjeTHOT pa3BHjeHOT APYIITBA HACYNpoT [IepuKI0OBOM HIeaTn30BaHOM
Bul)ery aTHHCKE JIeMOKpaTHje.”® Y 4yBEHOM rOBOPY IMOBOJOM MAJIUX
BOJHUKA y pary kpajeM 43 1. ronune npe HoBe epe, [lepukie je uctumao
Jla ce JTUYHHU CTPaxOBH M HECUTYPHOCTH MOpPajy KOHTPOJIMCATH H
CTaBUTH Ha CTpaHy J1a OM ce J1a0 JONPUHOC APYIITBY KaO IEIUHH.
OH je yka3zao Ha TO Ja W3HEHaJHH forahaju momyT para u 00JIecTH
nopo0JbaBajy JbYACKHU JIyX, T€ 1a je HEOIXOIHO JIa Ce MPUBATHE TyTe
cTaBe Ha CTpaHy 3apaj 100poduTH nene 3ajequuie.”’ Melhytim, xaoc,
HEPETyJIMCAaHO HacHJbe U 0e3aKkome Op30 je 3aCEHMII0 J0TalallbU
ujean AeMoKpaTckor ypehema monuca y kojem 6u Tpebano ma ce
OeCIpeKOpPHO MOMITY]y 3aKOHHU M BJIaJla KOCMOIIOJIMTCKA atMocdepa,
Kao ¥ JIa e paju 3a 100poOuT npyrux. TYKUIN je IPBU y UCTOPUJH
yHoTpeOno TepMUH ,,aHOMH]ja" (Ipd. dvopio — 0e3, MUMO HOPMH, Tj.
3aKOHa), HofIpa3yMeBajyhu 1oJ lbMM MOTIIYHO 0€3aK0mE y IPYILTBY, a
Takol)e je cacBUM jacHO yKa3ao Ha (a3e pacTakama jeJIHOT Pa3BUjeHOT
JPYIITBA, TO jecT, (ha3e ecKanalyje KOJIEKTUBHOT TIOHAIAKkA: IHPEHE
IJIaCHHA, MTaHUKE U CTpaxa, cTame o4yaja u Oe3Halja, Te ToTasHOT
Oe3akoma. Crora ce Moke pehu 11a je 0BO HajpaHU]U UCTOPU]CKH
HpUMeED jeJHE aHAIIU3e Clly4aja KOJICKTHBHOT MOHalIamka.

3 Hcero, ctp. 27.

2% 3a perasbe Tykuauuosor onuca [lepukiiosor rosopa suum Tukidid, HaBeaero aerno, crp. 103—-109.
Donald A. Nielsen, ,,Pericles and the Plague: Civil Religion, Anomie, and Injustice in Thucydides®,
Sociology of Religion, Oxford University Press, Oxford, 6p. 4/1996, Tom 57, ctp. 397—407.

¥ Harry Perlstadt, ,,The Plague of Athens and the Cult of Asclepius: A Case Study of Collective
Behavior and a Social Movement”, Sociology and Anthropology Horizon Research Publishing, San
Hose CA, 6p. 4/2016, Tom 12, ctp. 1049.

# Hcro, ctp. 1048-1053.
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4. EIIMAEMUNIA 1 TPAHCOOPMAILMNIE KVIITYPE

Enmunemuja y Atuau HHje Ouiia caMO CBOJEBPCHU TPUMEP
KOJIEKTUBHOI TOHallalka y BAaHPEIHUM OKOJOHOCTHMA, Beh je
JIOTIPUHENA U CTBapamy HOBHX JIPYHITBEHUX MOKpeTa. HemopaiHo
MOHAIIIAHE¢ M HEMIONITOBAE 3aKOHA HUjE CE OJHOCHIIO CaMo Ha cdepy
JPYLITBEHOT, OJIUTUYKOT, MpaBHOT. Bepa y Oorose, Kao U CTpax of
BUXOBE Ka3He, Takol)e cy mocTaiu HeOUTHHU y mopehermy ca nepuoaom
npe Kyre, Maja he enuuemuja BpeMEHOM JOBECTH M JI0 CTBapama
HOBUX KYJITOBa. Y TOKY Tpajama Kyre, jelaH Off PETKUX PEIUrnjCKUX
HapaTUBa OJTHOCHO CE€ Ha Te3y Jia je 3apasy IMocyjao ATMOJIOH, Oor
Koju je 6mo, uzMel)y ocTanor, 3aay’KeH U 3a MOIIACTH, T Ja je OH
crao Ha ctpany Crnapranana.”’ Maxo je Ha KpajibH HCXOJ, Kao U Ha
LEJIOKYITHY JIPYLITBEHY CHUTYallHjy, HECYMIbUBO YTHULAJIO JbYJACKO
MoHamame, y TYKHIUI0BOM CITUCY HUje CIIOPHO JIa je yiiora Oorosa
y caMmoj TI0jaBu Kyre, MakKo, JOAYIIE, MOPEKIIO U y3POK 3apa3e HUCY
nenuaHo oapehenu. HaBoau ce ma je 3apa3a BepoBaTHO JIOILIA ca
CIIapTaHCKOM BOjCKOM, YaK C€ CYTEpHIIE JIa j¢ MOIIO OUTH PeUu U
0 BHUJly OMOJIOIIKOT para, jep cy HaBOAHO OTPOBOM OMJIM 3apaXKeHU
Oynapu y [1upejy, a HAKOH Tora ce M0jaBJbyjy IPBH CITy4ajeBU 3apase,
yIpaBo y OBOM JiyukoM rpaiay.’ MehyTum, u3 1ajber TekcTa CTHYE ce
YTHCaK J1a HUCY eTukeTnpanu camu Criapraniy, Beh ce cMarpa ia cy
OOTOBM CTaJIM Ha BLUXOBY CTPaHY, a JIa j¢ HelpHjaresbCcka BOjCKa nMasia
Y BHJTy IPOPOYAHCTBO 3 Jenda o Tome na he ca parom nohu u 6omecr,
TE Ja UM je Ta HHq)opMauHJa Jana JOJaTHy CHary y cykoouma.’!
Vrora 6orosa y enuaeMuju 6uhe tema y pagoBuma TyKHIUI0BUX
CaBpEMEHHKa, ayTopa Tpareamja.

Kako je momenyTo, Kyra ce 1mojaBjbHBajia y HEKOJIHMKO Tajaca.
Wzmely mux, OUIIo je mokymiaja MOHOBHOT YCIOCTaBJbambha peia y
aTWHCKOM JPYIITBY. YBUACBIIU TParHdHe MOCIEIUIE OBE OOJIECTH,
MI0YEJIO CE PAANTH Ha yCIOCTaBIbatbhy HOBUX MHCTUTYIIN]a U TIOHOBHOM
jadamy MojeIMHUX HOPMH. JellaH of1 pe3yJiTara HaBeICHUX HAaCTOjarmba
jecte HOBM KyAT AcCKJIeNHja, Ha KOjeM je moyeno jia ce paau 427.
TOJIMHE T1.H.€, TO JeCT, MO cl1alJbeby U HEeCTaHKY 3apa3e. OBaj KyiT
ce MOXKE€ TyYMauyuTH Kao CBOJEBPCHH JIPYIITBEHHU IOKPET KOjU ce

2 Javier Martinez, ,,Political Consequences of the Plague of Athens*, HaBeneno neno, crp. 138.

30 Tukidid, Povijest Peloponeskog rata, Matica Hrvatska, Zagreb, 1957, ctp. 110.

3 Ucro, crp. 114. Viop. Lisa Kallet, ,,Thucydides, Apollo, the Plague, and the War*, naBeneso
zeno, crp. 363
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yoOIuaBao roguHaMa 1 pe3yaTHpao HACTAHKOM HOBHUX CBETHJIMIITA Y
Artunn. bbemy cy gonpuHen XUIOKpaToBH U IPYTH CIIHCH, & KPajibH
pe3yiTar MOKe ce IIPaTUTH U y AaJbeM YTULA]y Ha IUCKYpCe 3araiHe
MeaunuHe. >

[Ipema aHTHYKO] rpUKO] MUTOJIOTUJU, AcKienHje, ATOIOHOB
cuH, 6Wo je 60or MenuIMHE U Jeuewa, pohen 6auszy Emmmaypa, rie
ce HaJjla3e merosa npBa cBeTuauimTa (ackiuenujoru). ['omune 420.
n 419. nmpe HOBe epe, CBETHJIMILTE OBOI OOry J1o/1aje ce OpojHUM
JPYTUM Ha aKponoJsey, 0nu3y Jnonucosor nozopurura. OecTuBaiu
y 4acT ACKIICTIH]y IOJIaTH Cy PEIUIHjCKOM KalleHIapy — ped je o
¢ectuBanuma y Enunaypy u y Arunu. J[pyronomenytu ¢ectuBai
OJIp>KaBaH je 3ajeTHo ca JIMOHMCOBHM, TOKOM KOJerT Cy C€ OJIp)KaBajie
aHTHYKE JpaMe y TO30pHIITY.>

VY ackiienijoHe Cy J07a3uiIn OOJIECHH pajid CaBeTa M JICUeHa.
OBa MecTa cy HepeTKo Omita rpaBa JieqrnITa, Oyyhu 1a cy npaBjbeHa
Ha MECTUMa Koja cy 100pa 3a 31paBJibe, OJIn3y peKa i Mopa, OKpyKeHa
nrymama. ACKJIENHjeBH CBEHITEHUIM (ackienujaan) OaBuiIn cy ce
JIEKapCKHUM TTO3MBOM Y By JJaBarba CaBeTa M mpopuiama. Jlary popmu
PEIUTH]CKOT U MPO(ETCKOT CAOMIITEHa, JIEKAPCKU CABET j€ MOCITYIITHO
npuxsaTtaH. [loceTnonn CBETHIUINTA MPOBOIUIU Cy onpelheHo
BpEME y TOM IPOCTOPY, OWIIe Cy UM MPENOpyUYeHE XUTHjSHCKE Mepe,
PEIOBHO Kylame, IETHa, IUjeTa, a Takole, Huje ce MOIIIO HAITyCTUTH
CBETHJIMILTE MIpe UcTeKa oapeheHor poka. Penurujcku oOpenu, kaaa
cy uszBohenwu, 6uu cy hopmasiHa cTpaHa KyJTa. 3ampaBo, aCKJICTHOHU

32 Harry Perlstadt, ,,The Plague of Athens and the Cult of Asclepius: A Case Study of Collective
Behavior and a Social Movement®, naBeneHo aeino, ctp. 1050.

3 Tpeba npaBuTH pasnuky umely naranckor putyaia nocsehenor 6ory J[HOHHCY U KacHHje,
aTMHCKe, yMeTHHUKe J{HOHHUCH]e, Koja je O1I1a yCKo [0Be3aHa ca 3IIaTHUM J0O0M aTHHCKOT [TO30PHILTA.
JIoHKCHja je ocTalla CBeTKOBHHA Koja Ce CacTojalia 0Jl XopoBa [eBaya M HIPAYHIIA U OJf BETHKOT OIIX0/1a,
oBopKe. XOPOBH Cy CIaBUIN OBOI Gora o0uIba, M HAPOUHTO, BHHOBE JI03€, H3BOhCHEM je/iHe XHMHE
noceGHe BpcTe, AUTHPaMOa, KOjy Cy cacTaBJbald HECHULH. BElHKH OIX0, OJJHOCHO MOBOPKA Yy K0jOj
je ydecTBOBalo MHOIITBO ATHIbAHA, CeJbaka M3 OKOJHMHE M CTPaHAL@, IPEHOCHIIA je U3 CBETHIIMIITA
JleHejoH apeBHY ApBeHy cTaryy. Maca cBeta, Becelsa U pasy3/JaHa, HOCHIIA j¢ i 3HAMEH MYILKOT I10J1a,
(ayc, cuMO0II IITOAHOCTH U OIIITEr 00HABIbAEA IPUPOIE, a OUIIO je M OHHUX KOjH Cy OMIIM MAaCKUPaHU y
JIMOHHCOBE MUTCKE IPATHOLIE, CATHPE, C KO3jUM HOraMa Oko OeZiapa, pernoM 1 JaxkHuM danycom. OBakse
CBETKOBHHE IPAKTHKOBAHE CY y apXajcKo /100a, a 3aTHM Cy ce T10jaBHJIe IIPBE ApaMcke NpezcTase. Bemnnka
Jlnonucwja, jenHa o cBeTKOBHHA NocBehennx J{MoHucy, Ouia je HajTellmbe oBe3aHa ca Pa3BUTKOM
HOBOT aHpa — Tpareauje. [Tocnenmy erary pa3Boja J[uoHKCH]e, 03HAUMIIO je YCTAHOBIbEHHE MPABUIIA
Jla ce Tparenje 1 caTupcka Urpa u3Boze y GopMu AHOHUCHjCKe TeTpasoruje. [lodeTkom 5. Beka mpe H.
e. u3rpaljeHo je JlnoHncoBo nosopuire y Atuau. TuMe cy ce, MO jeAMHCTBEHHM Ha3HBOM CBETKOBHHE
LJlHoHUCHja* u3au(epeHIpae JBe HHCTUTYLHjE — jeHa puTyanHa, y Xpamy [luonuca Enedrepoca
u apyra, yMetHnuka, y Jlnonucosom nozopumry. Ceerucnas Puctuh, Xerencku ceem, Tom I, DBR
International Publishing, beorpax, 1994, ctp. 90.
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cy Ouie cBojeBpcHe Oame ca MEIUIIMHCKUM HAaJ30pOM, U UMaJu
Cy BEJIMKOT yCTexa, IITO je IOTPUHENO Jia Ce JIaKo U Op30 pa3Buje
Kyt Ackienuja.’* Mely nekapuma y OBUM CBETHJIHMINTHMA OHO je
1 XUTNOKpaT, YyBeHU aHTHYKHU JIeKap, a KaCHUje CUMOOIT JIEKapCKOT
no3uBa. M nuk Xumokpara je crerupuIHA MUTOJIONIKH MPOjeKar
KOjH je moMorao onopaBky Arune. Haume, cmarpa ce 1a HUje OH
cam OHMO TOJIMKO IOITyJapaH 1 3Ha4yajaH, KOJUKO Cy TOME JONPUHENIN
JeKapu OBOT KyJITa, TO jECT, JeKapu U3 XUIOKPATOBE MEIUIIMHCKE
TpaauIFje Koja ce Jajbe pa3Bujaja v mpeHena Ha PUMCKo 1apcTso.
Konctpynnryhu rpaHIuo3HH JUK YCIEHIHOT JieKapa Off MOBEpeHa
(K0ju je BpeMEeHOM HapacTao O]l IOKAJTHOT MeIUIIHapa 710 Mory0ora)
PaJuIIo ce Ha OMIOPABKY Bepe y MEAUIIMHCKH CUCTEM, T1a U Y LIEJOKYITHO
ApymTBo.* Moxe ce 3aKJbY4YHTH Ja je ACKJICIHjeB KyAT 0OHOBHO
pENUrujcKe HOpMe y aHTUYKOM TPUKOM JIPYIITBY, TOBPATHO OpeleHu
pely ApYIITBY, @ M3HAJ CBeTa 0OHOBUO (PM3HYKO U TICUXUYKO 31PaBIbE,
Kao U MOpaJl CTaHOBHUKAa ATHHE Koja je Onja OImyCTOIIeHa paTOM H
oonemnthy. OBaj KynT je UMao, HaJlajbe, ¥ MOJUTHYKE UMILIUKAIIH]E.
buo je cpenctBo myTem Kojer ce 3a/1001jano MoBepene CTAHOBHUKA
y Enunaypy u yjenno ce omoryhaBao ATumaHUMa MPUCTYT JTYITH
Ha [lenomnonesy. JIpyrum pednma, Ka0 MOJUTHYKH U MEIUIUHCKH
npojekar, KyaT Ackiienuja OMo je Ha4uH Ja C€ aTUHCKO JPYIITBO
pereHepuIlie HAaKOH BEJIMKOT T1a/1a y3pOKOBAHOT paToBuMa 1 6osnerhy.*

Crarya Ackiienuja HHUJ€ CIy4yajHO MOCTaBJb€Ha OIu3y
JnonucoBor mosopumTa. Maeja o moBe3aHOCTH MO30PHUILNTA U
never-a Onia je Mmo3HaTa y aHTUYKOM TPYKOM JIPYIITBY U Mpe 100a
kyre. majyhu y Bugy pedeHo, cuMOoJIuKa JIOKalKje OBOI HOBOT
CBETUJIMILTA [TOCTaje jour OuTHUja. Jlakie, Huje ped camMo J0CIOBHO
0 Jleuery Hekora of oxapeheHe Gonectu, Beh o neuewy ayie, Tj.
ricuxe (rpy. Yuyr|) HeTOKymHOT ApyIITBa. CMaTpasio ce Ja je aTMHCKO
JPYUITBO Y LIEJIOCTH rolMHaMa OuIIo 1oJ] TpayMOM Off UHBa3Mje, paToBa,
OonecTH, Te je yaora Ackienuja (kako 60ora, TaKo U KOHKPETHE CTaTye
KOja je JIoHeTa U3 Enmzaypa u nocrassbeHa 01113y MO30pHIITA) OUIa U
1a ,, AHCTUTYIIMOHAIIN3Y]€ HOBY nep@opMaTHBHy KyATYpHY TepanHJy
HyTeM apama“.’’ JIpyruM pedrMa, jelaH HHUBO MPOTHUB CMUACMUje

3 Harry Perlstadt, ,,The Plague of Athens and the Cult of Asclepius: A Case Study of Collective
Behavior and a Social Movement®, naseneno aesno, ctp. 1052.
% Hcro, ctp. 1052.

37 Peter Meineck, ,,Combat Trauma and the Tragic Stage: “Restoration” by Cultural Catharsis®,
Intertexts, University of Nebraska Press, 6p 1/2012, Tom 16, ctp. 11.
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THIA0 ce MeauluHe. [[pyru, nogjeqHako OUTaH HUBO, a MOCEOHO Y
MTOCTETIHIEMHU|jCKOM TIEPUO]TY, OTHOCHO ce Ha O60pOy ca mocieannama
KpH3e, U TO je Orita CBOjEeBPCHA ,,pecTaypaliija KyJITypHOM Karap3oM*.
Crora je ca jemaBameM U HEeCTajamkheM, Kyra TPaHCTIOHOBAaHA Y CBET
aHTHUYKE JIpaMe, OCTABIIIH MPEIMET, U, IITO je joIl OUTHH]je, CPEACTBO
U cUMOOJT peBHUTANIN3AIH]€ ,,aTUHCKe MainTe™.** Hacympot nepromy
Xaoca U aHapXuje, CyouaBame ca MocieauiiamMma Kyre caja je modesio

Jla TOTTPUHOCH TOHOBHOM CTBapamy 3ajeaHuie.*’

VY pa3smarpamy yJjaore mo30puiliTa y KOHTEKCTY eluaeMUje
kyre, Pooun Muuen-bojack (Robin Mitchell-Boyask) yxkazyje
Ha HEKOJIMKO KpYIHjaJHUX MoMeHaTa. Hamme, HHUje KJbydHa,
HUTH TOJIMKO HEOYEKMBaHA, I10jaBa Kyre Kao TeMe MM KOHTEKCTa
JielaBama palibe MojeIMHIX apama, Beh, Kako moMeHyTa ayTopka
ucThye, Tpeda 00paTUTH MaXxKmby Ha KOMIJIEKCHU]e TpaHchopMalyje
LEJIOKYITHE MHCTUTYIIHM]€ IMO30PHILITA U HETOBE YJIOre y APYLITBY
HakKoH enujemuje. Muden-bojack TBpau na je enmuaeMuja yTHIAna
Ha TeMEeJbHH]€ TIPOMEHE OHOTa IIITO OHA HA3MBA ,,aTUHCKOM MAIlITOM®,
TO JECT Ha IEJTOKYIHHU cBeToHa3op. [lo3uBajyhu ce Ha mojeauna
UCTpaXKMBama y KOjuMa ce ApPUCTOTEIIOB KOHIIENT Karap3e pa3Marpa,
u3Mel)y ocrasor, 1 Kao MeAMIMHCKHU (PeHOMEH, OBa ayTopka nojaceha
Ha apXUTEKTOHCKO ypehemwe /[nonucoBor nozopuiira, ykasyjyhu na
TO KOJIMKO j&é OMTHO OMJIO MECTO KOje je 3ay3eJ0 HOBO CBETHIIHIITE
Acxknennjy. [IpucyctByjyhu n3Bohemuma mpencraBa y MO30PHIITY,
IJIIa0NHU Cy JIAKO MOTIIM BUACTH W CKYJINTYpy OOra MeIHIIMHE,
IITO je TTOCEOHO JOTPUHOCHIIO jadamy HJICj€ O TOME J1a je Toe3Hja
JIGKOBHTA, T€ [a Ienajyhu qpaMe MoxkeMo ToKUBETH npouniiheme. !
Jlaxie, IOCTOjU HEpacKUAMBa Be3a n3Mel)y monmca, Ho30pHILITa U
Jedera M OHa je Omiia jacHa M Ha MepLENTHBHOM HUBOY — Iyienajyhu
npezcTaBy, MyOJHKa je Ouia cBecHa mpucycTBa Ackienuja. Taxohe,
Tpeba umaru y Buny na cy [lapreHon u mozopuite Ouinu carpalhenu
HETOCPEAHO Tpe n30Hjama enuaeMuje U IESTOKYITHH aKpOIoJb je

3 Hero, crp. 11.

3 Robin Mitchell-Boyask, Plague and the Athenian imagination: Drama, History, and the Cult
of Asclepius, Cambridge University Press, Cambridge, 2007.

4 Tlepuoau enmpeMuja U MaHIEMUja HUCY HY>KHO OMIJIM UCKJbYYHBO OOCNICKEHH HEraTHBHUM
CTUKETUPAmhEM U TPAXKESHEM KPHBIA, WK OapeM He y cBuM (a3ama wmpemsa 3apase. To cy Ouia u
BpEeMeHa Kajia ce, 1I0pe/] HaBe/ICHOT, JICIIaBao 1 POLEC peBUTaIN3aluje ojpeleHnx 3ajenrnna. Samuel
K. Cohn, Jr., Epidemics: Hate and Compassion from the Plague of Athens to AIDS, Oxford University
Press, Oxford, 2018.

41 Robin Mitchell-Boyask, naseneso xeio, crp. 1.
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6uo cumbon BennuuHe AtuHe. HakoH enuaemuje, oBa Jiokanuja ce
peneduHMIIE MyTeM ACKJICTIH]eBOT CBETUIIHINTA, T MY C€ /1aje HOBa
cUMOOJNKa — JIeYerhe TyIe TeToKymHor apymTsa. [lox ,,aTHHCKOM
MamIToM™, CTOTa, IOMEHYTa ayTOpKa MoJpa3yMeBa U KPEaTUBHOCT
CaMHX KEbM)KEBHUKA, aJli U ,,COIUjAIHY UMAruHaIH]jy** [EeJOKYITHOT
nonuca,” TO jecT LENOKYIHY Hepuerniujy cBera. JIMOHHUCOBO
no3opuiite y Atunu je ox 420. roquHe M.H.e. OCTaJI0 MECTO 32
JIMCKYCH]Y O aTHHCKOM ,,TIOJIMTHYKOM 3/IpaBJbY ", Tj. JICUCHY CBEra IITO
ce Trnasio nosuca.* HaBemeHo ce cripoBoanio, Kako ucruye Muues-
bojack, Ha Tpu HHBOA: ITyTEM TeMa U Je3UKa KOJH Cy C€ OJTHOCUIIN Ha
00JIeCT U KOjH Cy OOJECT YUYMHWIH ,, )KUBOM MeTaopoM* ApyIITBa,
MOTOM MOTEHIUPABEM UICje Y ICKOBUTOCT TIOE3Hje Iy TEM U3TPaIhe
CBETHJIMILITA Y3 TO30PUILTE, T€ KOHCTPYUCameM MeTadope ,,001eCHOT
rpajga‘“ Kojer je moTpeOHO KOMIUIETHO MOJUTHYKH oropaBuTu. CBe
HaBEeJICHO je OMiI0 CripoBOleHO 3axBajbyhul HOBOM KyNTy ACKIenHja,
Ha apXUTEKTOHCKOM, TUCKYP3UBHOM U KOHIICTITYaJTHOM HUBOY.*

Jla 6u ce ucnpaBHO pa3yMesio HaBeACHO, Tpeba MOJACETUTH Ha
TO KOJIMKO j€ BeJIMKA OWJIa yJIora HHCTUTYIIH]€ TIO30PHINTA Y aHTUYKO]
I'pukoj, Te KOMUKO ce€ OHa pa3iuKyje O] KaCHHUJEeT U JaHAIIEer
no3opuiuTa. Haume, Tpareauja 3aucta Huje Ouiaa caMoO yMETHUUKH
KaHp KakaB MO3HAjeMo JaHac, Beh M JpylTBeHa ycTaHOBa, KOjy
je ApkaBa, y OKBUPY TParmukUX TaKMHUEHA, YCIIOCTABHIIA TTOPET]
CBOjHX TOJIMTUYKHX H TPABOCYIHUX Tea. DyHKIMOHNUCANA j€ Y HCTOM
IpajICKOM IIPOCTOPY U O]l UCTUM HopMama kao Hapoana ckymnmtuHa
u cynosu. [Ipeacrase cy Ouse HamMmemeHe CBUM rpaljaHuma, OqHOCHO
rpaljaHruMa cBHX Kjaca, [oJ] yCJIOBOM Jla CaMO MYILIKapIlid MOTy OUTH
NpeJICTaBHULM JPIKaBe, JOK Cy KEHE N3BaH MOTUTUYKOT ’KuBoTa. CTora
Cy ¥ 300pOBH U TIIYMITH YBEK OMJIM MCKIJBYYMBO MyIIKapiu. [pxasa
j€ Ha HEeKW HauuH y3eia cede Kao IMpeIMeT penpe3eHTaIHje, TaKo 1a
Jj€, BHILIE HEro OMIIO KOjJU APYTH KEMKEBHU JKaHP, Onjia yKOpeweHa y
JpYIITBEHO] cTBapHOCTH. Takohe je umana (GyHKIHM]y mpernena cTama
y IpyI1uTBY. J[pama je Ha clieHy U3Hema IpeBHY XepojCKy JIereH 1y Koja
Jje mpecTaBibalia leHy XepojCKy MPOLIOCT 3a ApskaBy. Ha oBaj HaunH
ce y B0j CIOjUJIa MEUTCKA IPOIIIOCT ¥ TIOJTUTUYKA CTBAPHOCT, a BEpyje
ce Jia je Tpareauja HacTaja KaJa jeé MUT TM0Yeo Ja Ce BUIU OYuMa

2 Hcro, ctp. 2.
# Hcro, cTp. 2
44

Hcro, ctp. 2.
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rpahana.* Jlakne, 3aXBaJBy_]th/I Beh HOCTOJeheM Tpa,Z[I/II_[I/IOHaJIHOM
yBEPEHY Y JCKOBUTOCT MOE3Hje Y aHTI/I‘-IKO_] IPYKOj KyaTypH,*® Te
mocrtojeho]j ApyIITBEHO] MHCTUTYIH]H MMO30PHINTA, Tpareauja je
mocTaja ,,Bpcra tepanwuje 3a obonenu monuc”.*’” 1 to ymnpaBo Ha
JIOKAIMjH KOja U jecTe MPBOOUTHO 3aMUIILJbEHA KA0 apXUTEKTOHCKO
OTEIIOTBOPEH-E Uiealia ClI000/1e Y aTHHCKOM IOJIKCY, OTHOCHO, KOja je
OuJsIa BU3yelHa pernpe3eHTallija aTHHCKOT TIOJIUTHYKOT HeHTUTeTa. *

5. 3AKJbYYAK

Ha koju HaumH ce ciy4yaj aTHHCKE Kyre MOXKe carjieiaTd Kao
napagurMaTCKy MPUMEp 3a aHAIM3Y JIPYIITBA y no0a enuaemMuje?
3Hayaj OBaKBe MCTpakMBauke TeMe MaHHU(ecTyje ce Ha cieaehum
HUBOMMA aHaiu3e npoliieMa: Hajupe OHUX JIPYIITBEHUX MpodiIemMa
KOj¥ TIOCTAjy jaCHU ca HECBAKUIAIIHOM CUTYAIlMjOM; TIOTOM HAuWHA
pemaBama mpoliemMa W CpeACTBMMA peBUTAIM3AIMje JPYIITBA;
Ba)KHO j€ 00paTUTH MaXky U HA PA3IUIUTE JUCKYPCE O CIUIEMUjH
Yy UCTOPH]CKO] IEPCTICKTUBH; KOHAYHO, TOTPEOHO j& OCBPHYTH CE H
Ha METAJIMCKYpCe — HayYHE TUCKYPCE U3 PA3IMIUTUX UCTOPH)CKUX
nepuoja, ykjbyuyjyhu u caBpeMeHu TpeHyTak.

JacaH je cnen norahaja y aTHHCKOM MOJIUCY Y APYTOj MOJOBUHU
neror Beka .H.e. Hajmpe ce nctuue msrpaama [lapreHona u ypeheme
LEJIOKYITHOT aKpomnoJba (yKJbydyjyhu mo3opuinre) Kao cumoOoma
aruHCKe JeMokparuje. Ca enuaeMujoM Kyre, oCTalie Cy jacHe CBE
c1ab0CTH aTUHCKOT JIPYINTBA, alld U CIabOCTH ,,JbYJACKE TpHUpoe
HAYEITHO, KaKo ce 3akipyuyje u3 Tykuaunose cryauje. Konauno, y
MOCTEIMUIEMHU)CKOM TIEPUOJTY, pEBUTANIN3AIN]a TIOjSIMHUX aclieKara
ATMHCKOT COIMjaJTHOT )KMBOTA CIIPOBOJAM CE€ YIIPAaBO MYTEM jelIHE
O]l HajjauuX MHCTUTYLHja Tora fo0a — mo3opuinra. 3aBpuuhy pan
nozicehameM Ha J1Ba OMTHA MOMEHTA — YIIOTY KYATYpE y APYILITBY, T€
NPUPOIY HAYYHOT JUCKYpCa.

4 Zan-Pjer Benar, Pjer Vidal-Hake, Mit i tragedija u antickoj Grckoj. Tom 1, 1zdavacka knjizarnica
Zorana Stojanovica, Sremski Karlovei i Novi Sad, 1993, ctp. 23—24

4 AHTHYKE Jpame Cy IIUCAHE Y CTUXY.

47 Robin Mitchell-Boyask, Plague and the Athenian imagination: Drama, History, and the Cult
of Asclepius, Cambridge University Press, Cambridge, 2007, 2.

# Munom 3apaskosuli, ,,[TonuTHuky naeHTHTET ATHHE M apXUTEKTypa akporosba™, Ananu Ilpasroz
¢axynmema y Beoepady ronuua 6p. 1/2014, rom LXII, Yausepsurer y beorpany, ctp. 152-169.
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Tpeba momceTuTH Ha YECTO 3aHEMAPEHY YHUEHEHUILY O CTaTyCy
OHOTa HITO C€ OJ1 MOJEPHOT J00a Ha3uBa YMETHOLINY M IITO CMO
JlaHaC HABHKIIM JIa TIOCMAaTpaMo Kao M30J0BaHe apTredakre y 3a TO
npenpuheHuM HHCTUTYHHjama. Mehytum, y aHTHYK0] ['pukoj je
ro3opuiite (Mo 6ap waeana UCTOT) OWjla CYIITHHCKH JPYIITBEHA
— Tpebaso je 1a IOMPUHOCH YCIIOCTaBJbakhy APYIITBEHOT MOPETKA,
Qi U J]a pereHepUIIIe M0jeANHIIC U IEIOKYITHY 3ajeqHully. bumno 6u
3aHUMJBHBO PA3MOTPUTH JIa JIU O ¥ KOja MHCTUTYIIHMja TO TJaHAC MOTJIa
Jla ypajau, ma Makap U Ha HUBOY MOCTOjarka Heayia O pereHeparuju.

Bpatuhy ce u Ha Tykuaunos auckypc jour jeqaom. OBaj ayTop
HHj€ OMHCa0 CBOJYy CTYIH]y Kao MCTOPH]Y, Beh Kao ,,KHHETHUKY'.
[Tenmononecku par je, Mo memy, HajBehu MoKpeT (KUHECHC) KOju ce
JIECHO y KCTOpHjH [ puke. YKOIMKO ce Moryieia BUIIECIOJHOCT 10jaBa
Koje cy Ouiie MHUIIMpaHe KyTroM, U3BECHO j€ J1a j€ TIOKPET CIPOBEICH
Ha MHOTO HMBOA U y BUIIIE Tasaca. HIMKATUBHO je IPUMETHTH Y KOjOj
MepH ce TyKHIMI0B TUCKYPC AaHAC pallwiambyje, Te Ta JIeKapu KOpHCTe
3a aHAJIM3Y CUMIITOMA 3apa3e, HCTOPUYAPH 32 TOK OJIBHjarba PaTHUX
Cyko0a, GUII0I03H T'a M KPUTHKY]Y 32 TEPMUHOJIONIKY HETPEIIU3HOCT,
a 3ampaBo Ce HEPETKO TyOW W3 BHJIA Y KOJIMKO JaHAIIHUX HayKa Ou
Ce MOTIJIa CBPCTATH OBa CTYIHja, KOJMKO MHOTO CMUICMUOJIONIKUX,
COLIMOJIONIKHX, aHTPOTIOIOIIKUX, IICUXOJIOIIKKX, U APYTUX HApaTHBA
jey 1b0j ICKOMOMHOBaHO. BpaTuBiim ce Ha IOYeTak U CBOjy Te3y Jia U3
aTUHCKOT CITy4aja MOKEMO PEKOHCTYPHCATH aHATUTHIKY U TEOPHU)CKY
armaparypy 3a o0pajy caBpeMeHe CUTyallyje, ykazaiaa Oux Ha TO KOJIMKO
CaBPEMEHO]j HayIId HEPETKO HEIOCTaje CBEOOYXBaTHOCT carjie/laBama
onpehenux ¢eHomeHa. Y KpUTHUUKUM OCBpTHMa Ha Tykuauna,
noceOHO MM je MPHUBYKAO Ma)xKikby OCBPT y KOJEM Ce yKa3yje Ha TO Yy
KOjOj MEpH 0Baj ayTOp HHjE MHUCA0 TOBOJHHO HAYYHHM CTHIIOM (W3
JIAHAITHE TIEPCTIEKTHUBE ITIEJAaHO ), TIOTOM TBPAH KOJIIMKO j€ TIPUMETHO
TEPMUHOJIOIIKUX HejacHOha, IMMUTHPAHUX T0/[aTaka, Te CE€ yKa3yje
Ha TO Ja je oBaj AuCKypc Ommku moe3uju.* UuHM ce, HA OCHOBY
peKoHCTpyKIMje norahaja mpe, y TOKy, U MOCIHe eNueMHIje aTUHCKE
KyTe, J1a yKOJIuKo je TyKuaua nucao moesujy, Tpeda yBeK UMaTH y
BUJIY /13, KaKo Cy CTapH [ puu TBpAMIIH, T0e31ja MOXKe OMTH JIEKOBUTA.
TyKuauaoB JUCKYpC HUKAKO HHUje CaMO MCTOPHYAPCKH U ayTop Ta
j€ MCIpaBHO Ha3Bao MOKPETOM, U TO, ja OMX Jq0/alia, MOKPETOM Y

% Thomas E. Morgan, ,,Plague or Poetry? Thucydides on the Epidemic at Athens, Transactions
of the American Philological Association, Johns Hopkins University Press, Baltimore, 6p. 124/1994),
crp. 197-209.
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pa3IUYUTUM HaydHUM c(epama, y KojuMa Cy M €THKa U TICUXO0JIOTHja
nzy3etHo outHe. Moxe ce pehu na, 6aBehu ce peKOHCTPYKIIN]jOM
paTHUX CyKo0a, 1a y OKBHpY Tora u enuaemMujom kyre, Tykunup je
H3JI0KHO CBOjEBPCHY ,,(hrito30¢ujy xkuBoTa™,”® 1 MOCTaBUO TEMEIBE
OHOTra MTO OMCMO J1aHAC MOJEPHO HA3BAIU UHTEPIUCIIUILIIMHAPHOM
WY TPAHCIPUCIUIUIMHAPHOM HayKoM.”' Y 1ajbuM aHaIn3aMa YiHH Ce
pEeTeBaHTHUM MPOOIEMATH30BaTH K 0COOEHOCTH CaBPEMEHHUX HAyUHHX
JIMCKypca O aKTyeJIHUM €MHIeMyjaMa, OTHOCHO ITOCTABUTH ITUTAE 14
JIM ¥ KaKO CaBpeMeHa HayKa M KyJITypa MOTY KOHCTPYHCATH €KBUBAJICHT
Makap ujeasna KakBH Cy ocTojann y antui. Konauno, mocmarpajyhu
KyTY Kao IPUPOAHO-APYIITBEHH (DEHOMEH, TIOCTA]y jaCHU]H HEOCTALIU
MOJIEpHE HayKe YI00HO YOKBUpPEHE TUCLUILIMHAMa. PenatuBu3aiiijom
MPUPOIHUX U APYIITBEHUX (PEHOMEHA, a MOCEOHO YKJbYUHBAHEM
Heyera IITO C€ TPAIUIIMOHAIHO €TUKETHPA Kao ,,IPHPOAHO" (KA0 IITO
j€ BHpyCHO/OaKTepHjCcKa enuaeMHja), CaBpeMeHa HayKa 3Ha4ajHO Ou
MPOLIMPHIIA TTOJbE APYIITBEHUX M XyMaHUCTUUYKUX Hayka. baBehu
ce Kyrom, He Kao eMUJIEMHOJIOIIKOM, HETO Kao COITMOJIOIIKOM U
AHTPOIIOJIOIKOM I10jaBOM, MOZIEpHA pasiiuka usmel)y npupone u
JPYIITBAa YHHH CE YITUTHOM.
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Ana Petrov

SOCIOLOGIES OF EPIDEMICS: AN EXAMPLE OF THE
ANALYSIS OF THE SOCIAL ASPECTS OF THE PLAGUE OF
ATHENS

- Resume -

In this article I deal with the analysis of the social aspects of the epidemics
that happened in Athens during the Peloponnesian war. The aim is to point to the
importance of social implications of phenomena that are allegedly just natural and
not necessarily relevant for social sciences. Addressing an issue such as the plague
of Athens from social perspective, the scope and importance of social sciences can
be retested and critically rethought in the contemporary context. Drawing on the
theoretical background of sociologies of pandemics and anthropology of suffering, 1
here point to the relevance of dealing with topics such as this one, and I also address
the relevance of focusing on an historical phenomenon as a means for creating
new theoretical and methodological tools for the contemporary ones. Two crucial
issues are here addressed: 1. political and legal context of the transformations in the
Athenian society; and 2. cultural consequences of the epidemics. Within the first
mentioned issue, I point to the changes of the status of foreigners in the Athenian
polis, whereas within the second one, I focus on new cult of Asclepius, the god of
medicine and healing, as well as on the revitalised ideal of the social regeneration
through the institution of theatre. From a broader theoretical perspective, the aim of
the article is to problematize the role of scholarly discourse on phenomena such as
epidemics and pandemics. I specifically draw on the approach to sociology given
by Bruno Latour, who argues that we need to redefine the concept of society so that
non-humans could be included in it. In other words, sociology and cognate sciences
should not be focus solely on strict social phenomena, but rather should be more
open to allegedly inferior and invisible parts of societies, such as microorganisms.
From this perspective, I here argue that social discourses should have more important
role in dealing with epidemics and to show how important it is to approach to an
epidemics as to a social issue. The approach to media, archival sources, or any other
sort of research material from historical past, can be a means for creating a platform
for the analysis of current social phenomena. What can be learned from the case of
the plague of Athens? The conclusions can be summarised on the following levels
of the analysis: firstly, it is necessary to locate the social issues that are provoked
by a specific emergency; then, many different discourses on the epidemics should
be included in the analyses — for instance, the ways medical science report on the
problem might be rather divergent from the ways social scientist see the phenome-
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non; finally, meta-discourses should not be forgotten — different scholarly discourses
from diverse historical periods, should be included. In the case of the plague of
Athens, the following aspects are relevant: the decline of the Athenian supremacy
in the ancient world due to the plague; the weakness of the society that had been
regarded before the plague as a an example of an cosmopolitan democratic society
became quickly visible; in the period after the plague, however, new ideals were
created and the role of theatre was revitalised. In other words, cultural aspects seem
to become more important for the healing process of the whole society. Additionally,
the nature of scientific writing can be discussed in comparative contexts of ancient
and current discourses. Unlike modern science, the ancient sources in fact show
how big the role of written and spoken word can be.

Keywords: the plague of Athens, the ancient Greek tragedy, the cult of Asclepius,
Thucydides, sociology, antropology.

Ogaj pax je mpumibeH 27. maja 2020. ronune, a npuxsahen Ha cactanky Penakiuje 22. jyHa
2020. romune.
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NHTEI'PAJIHE BE3BE/JTHOCTH

Benuku uosex nehe npezazumu Hu ypea
anu nehe nyzumu Hu npeo yapem.

benygamun @peHkiH
- Caoicemarx -

Vceneo eenuxke paznuke noaumuyko-eKOHOMCKUX
cucmema Kumne, Unouje y xojuma cy nocmojanre cHaxcme
MOHApXuje ca mMeoKpamcKum OpYUIMEeHO NOIUMUYKUM
cucmemom, y anmuuxoj I puxoj nocmajana je ceemogna énacm
noo sawmumom 6ocoea u pobosracHuwmeo. Te pasiuxe y
cucmemuma OpacasHoz u Opyuimeenoz ypeherna ymuyare cy u
Ha ghopmuparse npoyeca uHCMmumyyuoHaiuzayuje be3oeoHocmu
v mum 0asHum epemenuma. Ilojam 6ezdbeonocmuu y cagpemeHo
000a je éema KOMNIEKCaH U U3PA3UMO CILOHCEH OPYULIMEEHU
¢enomen. Tokom ucmopuje noo nojmom bezbeonocmu cy ce
noopazymesany pasHu caopacaju. Emumonowxu nocmampano,
uzpas be36edHocm nomuye 00 1AMUHCKe peyu securutas — atis,
wmo 3uauu 6e3beonocm, o0cycmeo, ONACHOC, U38eCHOCH,
camonoyzoarse, HeyCmawueoCcm, 3aumuhenocm (securus iam.
— cueypau, bezbeoan, noy30au, Heycmapuius, y8epeH, CMmaiaH,
yepcm, 00aH, ucmunum, umao.). ¥ mom cmucuny crobooa u
be30eoHoCcm cy Komniememapue eapujadbuine eluyuHe, ¢
003UpoM Ha Ou-8epeeHmHe KOHQDIUKMHE U HEeNnOMUP/bUBE

Enexrponcka anpeca ayropa: radoslav.gacinovic@ips.ac.rs.
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uHmepece nojeduHaya u 2pynay céaxom opyumaey. nmezpanna
be3bedHocm, mj. ceyKynHa unu yerosuma oezdpeonocm je
000pana 00 c8Ux 0OIUKA OPYHCAHOR2 U HEOPYHCAHOR Y2POAHCABAILA
u ocmeaperba nomnyHe u ceecmpane 6e30e0HOCmu Ha C8uUM
HUBOUMA U Y CEUM CAOPAHCAJUMA HCUBOMA U 0eN08AA Y0BEKA
u opywmea.

Kwyune peuu: bBezoeonocm, Ionumuka, Kuna, Unouja, Pum,
I'puxa, /Ipywmeo napooa, Yjeourene nayuje,
Humeepanna 6e36eonocm.

1. BAYELI BE3BEJJHOCTHU HA CTAPOM NCTOKY O/]
2000 I'IT.H.E.

Oxo 2.000 r.i.H.e., y mo6a VIII quractuje Erunar je 6uo Hajseha
npxasa [Ipenmer Hcroka (mpoctupao ce o pexe Eydpar no orpanaka
wiannHe TaBpa). Erumhanu cy onpikaBanu MOMUTUYKE, EKOHOMCKE
U KyATYpHE BE3€ Ca YUTaBUM HbMMa TaJa IMO3HATUM CBETOM — ca
npxkaBoM Xema (ITpenma A3uja), Ha ceBepy U JyTy Ca.MeconomamcKum
oparcasama - Basunonom, Acupujom u Mumanujom, ca CAPH]CKUM H
MaJECTUHCKUM KHEKEBUHAMa, KpumcKum yapcmeom u ocmspuma
Ezejcroz mopa. Y Erunry j€ mocrojana JAp)KaBHA KaHIelapuja
CIIOJHHHX TIOCIIOBA KOja BOAM JIMIIIOMATCKY IPEIHCKY, & Off OpojHHX
JOKyMEHaTa 1o 00MMYy | 110 Ca/ipkajy 3Ha4yajHa je moMeHy T cieneha:
Ten-Amapncka npenucka u cnopazym ecunamckoe gpapaona Pamzeca
Jlpyeoe ca xemumckum yapem Xamywunom Tpehum, 3axwvyuen 1278.
2.n.u.e., y Kojoj cy ce eeh maoa nasupane konmype bezoeonocmu.*

Ten-Amapucky npenucuxy (XV-XIV 6.n.n.e) uune oxo 360
2nuHenux mabnuya® Koje MPeACcTaBbajy MPENHCKY €rHmarcKuX
(apaoHa ca mapeBUMa JPyTUX ApKaBa U MOTYUEEHUM CHUPHU]JCKUM
kHexxeBuMa. Behu neo marepujana Ten-AMapuHCKe MpENUCKe Cy
MUCMa CUPH]CKUX U MaJeCTHHCKUX KHEXeBa (papaoHy, 0J1 Kora 3aBUCe
TE KHEKECBUHE U KOje MPEICTaBIbajy *’TaMIIOH JpkaBe’’ n3mel)y nBse
HajBehe apkaBe cTapouCTOYHOT cBeTa - Erumnra u apkaBe XeTturta
(boras-Kjo, npecmonuya Xemuma nanasuna ce onuzy oanautee epaoa

! Papocnas 'ahunosuh, bes6eonocna gynkyuja opacase, IHCTUTYT 3a HOIUTHYKE CTYJIH]je

beorpan, 2012, ctp. 58.
2 Ten-Amapuncka apxuBa Hasasu ce y bpuranckom mysejy y Jlonaony u 'y Jlp»xaBHoM My3ejy y

bepnuny.
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Anxape). Y nucMuMa CUPH]CKO-TIAIECTUHCKUX KHEXEBa TIABHU
ca/ip)kaj MPEeACTaBIbajy y3ajaMHH MO3IPaBH U JbY0Aa3HOCTH, MOJIOE
(dapaony 3a ciame BojHe TToMOhH, 37aTa M MOKJIOHA, TIPETOBOPH O
CKJIa-Tlary OpakoBa, aJii B y3ajaMHe xayoe kHe3osa. (Dapaon je umao
MHTEpEC Ja Mop KaBa CTajHa HellpHhjaresbcTBa Mel)y KHekeBUMa ca
[IJBEM JIa TAKO YUBPCTH CBOj yTHlaj y Cupujn).® ¥ napeonom eexy,
XIV-XIII 6.n.1.e, 6ohenu cy scecmoxu pamuu cykoou usmely Ecunma
u Xemuma. Ca jenHe crpaHe 300T UCIPJBEHOCTH Y AYTOTPajHUM
CykoOuMa ¥ HeMOTyYhHOCTH /1a OCTBape MOTIyHY o0y, U ca aIpyre
cTpaHe 300r jadyama Acupwuje, 1278. n.i.H.e. 3akibydeH je Cnopazym
ecunamckoe gpapaona Pamseca Il ca xemumckum yapem Xamywuiom
II1. To je majcmapuju yeoeop mehynapoonoe npasa y ucmopuju
ounnomamuje. YTOBOp Cy YMHWJIA TPU J€Ja: YBOJ, TEKCT yroBopa,
U 3aKJbydak — oOpahame OoroBuma M 3akiieTe, u zip.). OcuMm tora,
cBOjoM (hopMOM, Y BHY CpeOpHUX I17104a,* MOCTYKHO je Kao o0pasail
cBUX KacHUjux yroBopa y Ctapom Uctoky anu u y AaTuikoj [ pukoj
u Pumy, Tokom unTaBe uctopuje crapor cBera. OBaj erumnarcko-
XETUTCKH yroBop, crap Bumie oz 3.000 roxuHa, ocTao je npereya
KacHUjuX MehyHaponuux crnopasyma. Erunar u napctBo Xertura y
HapeIHUM BEKOBHMa ITOCTENEHO ryoe Boaehy ynory y mel)yHaponHum
onHocuMa Mcroka u gomasu 10 mpeBiactu Acupuje.

Acupuja je ouna cacmaenu 0eo Basunonkoe yapcmea u yap
Acypa je 6uo nomuuren yapy Basunona. Melytum, oi KHE)KEBUHE
(KOjy YMHE HEKOJIMKO 3€MJbOPATHUYKHX U CTOUYAPCKHUX OIIITHHA),
Acwupuja oko XIV B.1m.H.e. yBehaBa cB0jy TEpUTOPH]Y U ITOCTAje jeAHA
o1 BeoMa MohHux Jpxasa ctapor Mcroka. Oxo XIII B.1m.H.e. gajbe
jadame AcHpuje MpeacTaBiba MpeTHy Taja HajsehuMm npikaBama
crapor Mcroka — Erunty u napctBy Xera, Koje MOTIUCY]y yrOBOP
1278. m3mely Pamzeca pyror u Xarymmna Tpeher.

Toxom VIII-VII B.m.H.e., 3a Bpeme Caparonupna, Acupuja
noctuxe Hajeehy Mmoh. CaparoHuau cy OMIM OJMETHUIIM U3 PeoBa
BOJHHUX 3aIOBEIHUKA KOJU Cy OCTBAPHWIINA KpyIHE pedopme y BOjCIH

3 Buagumup I1. [oremkuH, Hemopuja ouniomamuje, CBecka npsa, JIpskaBHU H31aBadKH 3aBOJL
Jyrocnasuje, beorpan, 1945, ctp. 12-14.

4 Tlocne nyrux nperxoxHux poroopa Xarymwn III momrasse Pamsecy II mpojekr criopasyma
HCIHUCaH Ha CPeOPHO] IITOUH. Y 3HAK BEPOIOCTOjOHOCTH JOKYMEHTA Ha IIPEIH0j CTPAHH IJI0YE HCKIIECaH
je O6uo 1Mk 1apa, Haropeno ca JMKoM Oora BeTpa M Myme Temryoom. Ha cynpoTHoj crpann 6uia je
Ipe/ICTaB/bEHA IAPHUIIA Y JIPYIITBY ca OOrMmBOM cyHIa ApuHoM. Pam3ec nmpumu yciioBe Mupa Koje My je
TIPEUIOKHIO XETCKH Iap H, y 3HaK IPHCTaHKa, Tolabe XaTyIIHTy Ipyry cpeOpHy IUIody ca ype3aHnM
TEKCTOM yrosopa o mupy. Oba npumMepka cy 6ua norsphena ApkaBHAM redaruma u normuch. Hcro.
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u noutui. OHU Cy y HEKaJalllkh0j KHEKEBEHHU, KOja Ce MPETEKHO
0aBMJIa CTOYAPCTBOM U 3€MJHOPAIH-OM, NTOBehain BOjCKY /0 OKO
150 xuspaga Jpyau, mMTO je OMO M3y3eTHO BHCOK OpOj 3a Taaaiima
cxBarama. OcuM Tora, TIOYEJH Cy JIa BOJIE OCBAjayKy IOJUTHUKY, Ca
IUJbEM 3ay3UMama ofpeheHnx pecypca (Mecta 00raTux MeTanaoMm),
aJlv ¥ TUIOJTHUX 0a3a, IJICHA U JbYNU; U APYTO, 1a 00e30e1e ceOu BaskHe
TProBayke MyTeBe. Jenan Tpropavyku myT 6uo je on CpenozeMHOr Mopa
ka Meconoramuju, 0K je ApyrH myT Boxuo ka Cupuju, [lanectunu
u Erunty.’

Jo nojase [lepcuje, Acupuja je 6una Hajeha npkasa J[peBHOT
Ucrtoka. Bben reorpadcku mosoxkaj U3a3uBao je CTalHe CykoOe ca
cyceanma, U y3pOK je HEMPEKUIHUX paToBa KOJH Cy MPUMOpaIIH
acUpCKe ympaBibaye /1a MOKa)Xy HapOUUTy YMEIIHOCT KaKo y BOJHO]
TEeXHMIIM TaKO U y OOJACTH JAUIUIOMATCKE BEIITHHE (KpaJeM VIII
B.IL.H.€). [IpoTus ACI/IpPIJC Cy CKJIallaHE TPH KOAJIMIIH]e JTOCTOjJHE
Naxmwe: npea, Ha jyrosamany, ¢ Erunrtom Ha deny; dpyea, Ha
jyrouctoky, ¢ Emamom, u mpeha, na cesepy, ¢ Ypapryom (Apapar).*
Ha npumep, npyry xoanunujy npotuB Acupuje y VII B.1.H.€ ynHUIM
Cy CHPH]CKO-TIAJICCTHHCKH TpagoBH (ca Tupom Ha deny), jynejcKu
nap Jesekuja, erunarcku dapaon quHactuje Taxapka, a Ha HcToky
— Enam u BaBuiioH.

Knunacmoasdyuna oporcasna apxuse u bubnuomexa Capeonuda
caopaicu mamepujan o OpyumeeHoM U OPAHCAGHOM dHcusomy Acupuje.
Behu neo on oko 2.000 moxkymeHnara (mo 3Hadajy je cnuyHa Ten-
AMapHCKO] TPENUCIN) OTHOCH C€ Ha BIIAJaBUHY acCHpPCKOT Iapa
AcypOanumnana (668-626 r.1.H.e), kKaga Acupuja T0CTHKE BpXyHaIl |
IpocTHpe ce 071 BpxoBa Ypapty (BaHcKo 1apcTBoO Koje ce mpocTHpao
Ha teputopuju ousLier CCCP-a u Jepmenuje — Ha3uB 100MJIO0 110 je3epy
Ban koje ce Hana3wio y cpeauHu napcersa), 1o Hubuje, oq Kumnpa o
Enama na ucroky. Mnak no cnabspema mohu Acupuje TOBENH Cy:
Henpekuonu pamosu — n3mely Acupuje u Ypapty Boauia ce 6opoa
HEKOJINKO BEKOBA, M M TIOPENl HU3a Topas3a U BEIUKE YMEITHOCTH
acupcKe JUIUIOMaTHje, HapoJ YpapTy je YCIeo Jja 04yBa HE3aBHUCHOCT.
Ocum Tora, cTajiHO je pacTao Opoj Koaluluja IpOTUB AcUpHje U
JI0JTa3UJI0 j€ JI0 CIANHUX NPUIU6d HO8UX Hapooda ca ceBepa U UCTOKa
(Xumepa, Ckura, [lepcujanana u npyrux). Acupuja HUje U3IpKaia

> Papocnas ['ahunosuh, besbeonocna gynkyuja opoicase, vas. neno, crp. 60.

¢ Buagumup I1. Tloremkun, Acmopuja ounnomamuje, Has. peno, crp. 17-29.
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MIPUIIMB CBUX TUX HAPOJHOCTH U MTOCTEIICHO je TyOuIIa rnooxaj Bohe
y MeljyHapoIHUM OHOCHMAa, a ’beHO MecTo 3ay3uMma llepcuja.

Hajjaua npxasa y VI B.m.H.e noctaje /lepcuja. Axemenuna,
nepcujcKa Japskasa Ouia je jeaHa of Hajjaunx aprxkasa Crapor Mcroka.’
Iepcujcku yap /lapuje /[pyeu je, 412. 1. mocne kpahux mperoBopa,
ckiionuo cases ca Cnaprom y Jlakenemony npotus Atune. Cmarpanu
cy aa je moryhe mobenutu ATuHy camo moMmohy jake ¢ore, a momTo
je ATHHa nMaJia “u3y3eTHy OMOPCKY (IoTy, rpaleme TakBe (ioTte je
3axTeBajo BellMKa HOBYaHa ynarama, Crapra u [lepcuja cy ckiomnmie
cases. [Ipema unany yroBopa, ’par npotuB ATumana Tpeda aa Boae
3ajenHo 1ap (mepcujcku), Jlake1eMoHIM U lbUXOBHU CaBe3HUIM. Par ce
HE MOXKE IPEKWHYTH 03 OMIITET IPUCTaHKa CBUX yUYECHHUKA yTOBOPA,
1j. mapa u Cnaprancke cumaxwuje (caBe3 3a Hamaa u ogopany).”®

Xepooom, TpUKH HCTOpPHYAP TPHINKOM OIHMCHBAKA TPUYKO-
MEePCUJCKUX PaToOBa HABOM J1a TO HUje Omiia camo 6opba u3melyy n1Ba
Hapona, Beh 1 u3Mely ABe paznuuuTe HUBUIN3AIIN]E, IBE HICOTIOTH]E,
jep je I'puka ca ATuHOM Omita IeMOKpaTcka U penmyOIKaHCKa, JI0K je
[lepcuja Onita MOHAPXUCTUYKA U AECIIOTCKA.

Mebhy npBuma Konghyuuje nomume onHoce mely apxasama u
MOPE/IM MX Ca OTHOCHMA KOjU ITOCTOoje Mely Jbynuma 1oope Bosbe. OH
j€ cMmarpao J1a Ip>kaBa MOXKe Ja TOCTOjU 1 0e3 Bojcke u 0e3 mpuxoa,
a’u He 1 0e3 y3ajaMHOT MOBEpEma.

Oxo 11Be CTOTHHE TOMHA KACHH]jE, Y TIEPUONY MOTUTHIKUX
Hepeaa M )KeCTOKHX 0opOu 3a BIACT W mapcKy mpesnact, Menyujyc
j€ MPOTHBHUK PaToOBa jep j€ CMaTpao Jia je HapoJ1 YBEeK 3aHHTEPECOBAH
3a mupan kuBOT. Ocum Menuujyca, Muorn y crapoj Kunn cy
CMaTpaiu 1a je pam HenpupooaH, anu TMoCTojana Cy u Apyrauuja
cxBarama (Cyn Lly). ITocTojao je KOHTUHYUTET LMBHIN3ALIN]CKOT
pa3Boja, IITO je IOBEJIO U JIO PA3IMIUTHX MOJUTHYKIX CXBaTamba 3a
pasnuky ox crape Unauje. Yysenu ¢unoszod u parauk, Cyn Ly By
y ¢BoM ,, Vmehy pamosarsa ““, nanucanom mipe uiire o1 2000 roguna,
Ha3WBa MOIVIaBJba: CTPATETHjCKE MpoLeHe, Bohemwe para, cTpaTeruja
Harasja; popmMaluja; cuia, Ipa3Ho U IMyHo; opykaHa 60p6a, a moceOHa
nornaBJba 1noceehyje: Kparemy BojcKe, TepeHy, uta. llpema memy,
“’Par je of CyIITHHCKOT 3Hauaja 3a ApXkKaBy — TO j€ MOJApYyYje CMPTH
W )KMBOTA, CTa3a OICTaHKA M MPOMACTH, U CTOTa C€ MOpa MITO O0Jbe

7 Hcro, cTp. 28.

8

Hcro, ctp. 43.
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NPOYyYUTH. Y paTy HUje BakHa YIIOPHOCT, Beh nobena’. 3HauajaH je u
ETOB CTaB 0 KOMaH/I0Bamy, 0 koMe uctruue: -’ KoMmanpoBame je cTBap
MHTEJUICHIIN] e, TIOIITEHha, XyMaHOCTH, XpabpocTu u crporoctu’.’

3a pa3nuky ox crape KuHe, Ha MH/IM]CKOM MMOTKOHTUHEHTY Cy
rmocTojane OpojHe apxkaBe Koje cy uecto mel)ycobHo paroBaie. Ha
npumep, ‘’kox umneparopa Hangparynre y IV Beky npe Hame epe,
y ctapoj Muauju 6wmno je 118 xpasbeBcTaBa. [{luBunm3oBaH pasBoj
y OBOj 3€MJBbH j€ 4EeCTO MPEKUJaH, a pam je cmampan ‘’eedumum
nopemkom cmeapu Ha oéom ceemy”.** ’ Ako ce U3y3Me MarioBHTO
Tpajame npactape " Uuncke’ nmusmiuzanuje (3000-1400 r.m.X.),
HCTOpHja UHAMJCKOT MMOTKOHTHUHEHTA c€ Tpy00 MOXKEe MOJIEITUTH Y
Tpu pasznobssa: Mnooapujancko (Bencko) — 1400 rm.H.e. — VII B.H.€;
Cpeomwosekosna (Xunaynctuuka nuBunm3anuja) — VII-XIII Bek, u
HUcnamcko-xunoyucmuuko paznodsse — XIII-XVII Bek.

Jenguna monmTHMuka BIIACT KOja ce MpoTe3ajia Ha 4YHUTaB
WH/IMjCKU TTOTKOHTHHEHT Ouiia je OpUTaHCKa KOJIOHHUjaTHa yIpaBa,
on cpenune XVII Beka o ctunama HezaBucHoctu Uuauje 1947.
roaune.[IpymrBern nmopeaak MHmuje ynHuie cy kiace: OpaxMaHH,
CBELITEHUI — CaMo Cy oapa3 00Xkje BOJbE; KPaJbeBH, KHEIKEBH,
BEJIMKAIIH ¥ pamHuyi — AMAJIH Cy YIOTY Ja 600e pam W J1a yIIpaBIbajy
Jp>KaBOM Y MHpY; CeJballl, TPrOBLIM — Mamba rpasa u Behe obasese, u
obecrpaBsbeHH (1Iyapa) — HEAOAUPIHFUBU (MIPJHABU JbYIH, CTPAHIIH,
BapBapu).

Kaymuwo (Kautilyo) y cBom geny Aprxamactpa(Arthashas-
tra) koje je nucano npe 2.300 roxuHa, cMaTpa Jia je par CpeicTBO 3a
OCTBapeme LIMJba a TO j€ 33/1001jarbe U OJJPKAE BETUKOT HH/IU]CKOT
napcrsa. [Ipema meMy, HocToje mpu spcme océajarba: IpaBeaHo, 300T
roxJjene u haBoscko.

Toxom 0sadecem sexosa ucmopuja cmape Mnouje HEXyMaHU
MOCTYIILH Yy paTy cy Owim 3a0pameHu; Kpajb HHje cMeOo Aa youje
HeTpHjaTesba ako OH HeMa OPYIKj€ HWIIH j& TPaKHO MHIJIOCT; IIOCTOjana
Cy JUIa Koja cy 00aBJpaja MOCIIOBE MONYT JaHAITHBUX KOH3YIIA;
CTpaHIle Cy JIeIUIN y CBOjOj 3€MJbU Ha TajHE U jaBHE IIIUjyHE; HA
npumep, ambacaop je 1o jaBHU LINU]jYH, aJli j€ Y’KUBAO UMYHUTET

9

Cyu Ly By, Vuehe pamosara, Annapu u Mamwana Ipec, beorpaz, 2002, ctp. 13-27.
0 Hophe H. Jlonmuuh, Junromamuja, V1 Bama kwura, Beorpan, 2006, ctp. 15.

1 Jlparan P. Cumuh, /Topedak ceéema, 3aBox 3a yubeHHKe U HACTaBHA CpeicTBa, beorpam, 1999,
crp. 30-40.
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u nosnacrtuiie. CTBapaHu cy caBesu u3Mmel)y npkaBa HejeJHaKe cHAare
300T y3ajamMHe moMohH, a BJaIapy Cy CAaBETOBAHU J1a TIPE CTyTama y par
00aBEe3HO KOHCOJIUY]Y YHYTPAIIEkhE MPUITUKE Y CBOjO] 3eMJbH. Jout y
cmapoj Unouju nocmojano je ypeherne cmarba uzmely opoicasa, npema
cneoehem pedocnedy: npeo, MUp; opyeo, par, mpehe, paBHOTEXKA;
yemepmo, Hamaj; ocio0oheme o1 mpoTeKTopara apyre apxkKaBe U
wiecmo, CTBapame cape3a paau 6opOe ca ApyruM AprKaBama.

CwMmarpa ce Ja cy Haj3aHUMJBUBHUjU CIIOMEHHK JTUILIOMAaTH]E
n Mehynapoanor mpaBa 3axonu Mawny, u3 1 B.I1.H.e, HalUCaHU
y KIACHYHOM CaHCKPHTY. 3akoHH Many'? mnpeacraBibajy 30up
pa3NIUYUTUX JPEBHOUHIN]CKUX MPaBUIIa, KOja Ce OIHOCE Ha MOJIUTHUKY,
MelyyHapoaHO MpaBo, TPrOBUHY M BOjHA MUTama. opmaiaHo, TO
je 30mpka 3akoHa apeBHe MHnuje. Y TUM 3aKkoHMMa, UCTHYE CE
JMIUIOMAaTCKa BEIITHHA KOja CE CacTOjU Y YMEIIHOCTH BIaJlapeBUX
TMOC/AHKKA, TaJAIIBUX JUIIOMATa J1a OTKIOHE PaT ¥ yTBPAE MUP.
“’Mup U BEeroBa CynpoTHOCT (par) 3aBUCE O] MOCIAHUKA, jep jeTUHO
OHU CTBapajy ¥ 3aBal)ajy caBe3HHKe. Y HUXOBOj BIACTH CY TIOCIOBH
300r Kojux jona3u mehy 1apeBuMa 0 Mupa win para.”'* Crora cy
IUIIIOMaTe, Xujbaay TOIMHA Tpe Halle epe, MOPAH Ja MOoCeayjy
ofipeheHe 0coOMHE Kao IITO CY OAAHOCT, KPACHOPEUUBOCT, CPEAHHE
TOJIMHE CTApOCTH, 100po namheme, MPOHULIJBHUBOCT, 00pa30Batbe, UT/L.

2. KOPEHU BE3BE/IHOCTHU V CTAPOJ I'PUKOJ U PUMY

Jom y anTHMYko n00a TpPUCYTHA Cy MHUTama O calpxkajy
0e30eIHOCTH, Kao MPEayciioBa ciI000/e, ajld U MUTAke “Kako ce
oHa Moxke 00e30enuTu’? CxBatame cinobdoe (eleutheria) y aHTHUKO]
I'pukoj, ka0 MOIUTUYKOT MpaBa rpalaHa J1a oJuIydyjy O CBUM jaBHUM
MUTamkUMa, MOApPa3yMeBalio je yBoheme 0e30eMHOCTH, OTHOCHO
OJUTyYMBamka O 10j, y IIEHTap aHTa)KOBamka CBUX KOJU YUYECTBY]Y Y
jaBHOM )uBoTy. Criobona je Taga Ouia HajBUIITKM YOBEKOB Hjeall,
KOJH C€ OCTBapHBaO KPO3 HETOBO MOJUTHYKO MPABO JIa OJUTYYyje O
CBOM OIICTaHKY U pa3Bojy, OMHOCHO 0e30eAHOCTH. 3aTO je aHTHUYKa
Ip>kaBa MMalia JiBa TeMeJbHA IUJba - 3ajeOHU4Ky Oe3bedHocm, 1
c10000y, Ka0 OrpaHUYaBakbE HACHIJbA KOj€ JAPYIITBO MOXE J1a BPIIU

12V canmacHOCTH ca HH/IMjCKUM TIpeabeM 3akoHH MaHy ¢y — O0JKaHCKOT OPEeKJIa: OHOCE Ce Ha
eroxy JereHapHor Many, koju ce cMarpa npaotem apujeara. Bnagumup I1. IToremxun, Memopuja
ouniomamuje, HaB. JIeNo0, cTp. 28-29.

13 TlocnaHuK — Tafallb| JUIIIOMATa MOpa 3HATH Jia PAa3IMKyje [IAHOBE CTPAHHUX BllaJiapa He camo
10 BUXOBUM peYnMa WIIH JeNIMa, Beh U 1o mokpernma u u3pasy juua. Hero, crp. 29.
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HajJ nojeauHIMMa.'* be30eqHOCT ce mouena pa3ymMeBaTH M Kao
HajBUIIIA CBpXa MOJUTUKE M LWJb BIIaJJaBUHE, YCIIOB 3a CI000Ay H
HECMETaH Pa3Boj JIPyLITBa, HAjBa)KHU]ja BPEIHOCT YOBEKA Y AYIOM
UcTOpHjcKOoM Haciehy,' cioboma y:kruBama HECIIOPHUX BPEIHOCTH,
HHUCKa MOTYRHOCT mITeTe 1Mo CTeYeHe BPEIHOCTH. ©

VY ManuM rpuKuM aHTHYIKUM JpKaBaMma-TpajioBIMa OCTojana
j€ CBETOBHA BJIACT ca POOOBIACHUIITOM Kao OUTHUM OOeJekKjeM
MOJIUTUYKO-EKOHOMCKOT CUCTEMA, LIITO j€ JOBEJIO U 10 POOOBIACHUYKOT
HaYMHA [IPOU3B-O/IEHE U 10 TPrOBAYKOT Pa3Boja MOMOPCKUX IPaJ0Ba y
Cpenozemiby. Moxe ce pehu 11a je TakBO pa3BHjeHO POOOBIACHUYKO
ypeheme mpenacraBibaao OCHOBY Ha KOJOj Cy MOYMBAJE aHTUYKE
npkaBe ctape [puke m Puma, y kojuma ce jacHO yodaBajy KOpeHHU
0e30enHOCTH Kao (yHKIIHje Oe3 Koje ce HE MOXKE HHU 3aMHUCIIUTH
(yHKLIMOHUCAkE ApKaBe. AHTHUKU IPaJJOBU-ApKaBe (IIOJIMCH) KOJU
Cy KapakTepucTu4Hu 3a [ puky kinacuunor nepuona (VIII-IV B.m.H.e)
4yecTo cy Bonwiu O0opbOe 3a moBehame TEPUTOPHjE WIN 32 TPHKHILITE
CBOjHX MTPOM3BO/IA KA0 U 3a ToOUjame podoBa. Cmarpa ce Ja cy IIaBHU
MOTHBH OWJIM TTOCTHU3AHE XETeMOHH]E, KOJIOHHjaJHA €KCITaH3Uja U
TpaXkemhe CaBe3HUKA. ,,Jomr u3 Xomeposor n1o6a ['piu cy Ouimu mo3HaTu
Kao patobopaH Hapoa. tbuxoBu MehyniaeMeHckr OHOCH y TO Bpeme
UCIIyE-CHU Cy CTaJTHUM OopOama, HopoOJbaBameM, MajbeheM KETBH U
oTUMameM OposioBa. Y rpukoj uctopuju Criapra je uzy3erad npuMep
patobopHoOT Hapoa. BojHMYKO BacTIUTamke U MIJIUTAPUCTHIKH JTyX Y
0BOj IPYKOj 3eMJBH OCTAO j€ CBE JI0 IaHaC M0jaM paTHHYKe Harmje...”.!”
.| PIIK Cy OIpaBIaBalid paT MPOTUB ,.HeXeleHa™ (IoJIeMOoc), C jeHe
cTpaHe, a ocyhuBanu opyxxane mehycoOHe cykoOe CBOjuX rpaaoBa
npkasa...”.'"* Takohe Tpeba yka3aru Ha seiuke paziuxe usmely camux
noauca, ¥ao mro cy Crnapra, ATMHa U IpyTH, QJI1 U UCTUX TIOJUCA Y
Pa3IMYUTAM TIEPUOANMA.

Obnuyu mehynapoonux eeza u mehynapooHoe npasa
usmehy mux camoynpasuux jeOunuya (nonuca) cy. MPOKCEHU]a;
aM(UKTOHM]E€;YTOBOPH U YIOBOPH U BOJHO-TIOJIMTUYKU CABE3H.

" Emma Rothchild, What is Security (The Quest for World Order), Daedalus, 1995, ctp. 61.

15 Apenr Xana, O cnoboou u aymopumemy, I'pajcka HapoaHa 6udnuoreka ,,JKapko 3pemanun®,
3pewanun, 1995, crp. 79.

1o Koen Richard, Saradnja u bezbednosti - novi horizonti za medunarodni poredak., Fond za otvoreno
drustvo, Beograd, 2005, ctp. 28.

17 "Bophe H. Jlotmuwuh, Juniomamuja, vas. neno, crp. 16.
18 Jlparau P. Cumuh, ITopedak céema, HaB. neno, crp. 34.
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IIpokcenuja — Tj. TOCTOIIPUMCTBO; OHA TIOCTOjU Mel)y MmojeuHIM
auiMMa, OpaTcTBHMMa, IUIEMEHUMA W IeuM apxkaBama. [Ipexo
MPOKCEHa Ce BOJAE IUIUIOMAaTCKU IMPErOBOPH M TPBO HEMY C€
oOpahajy HoBa mociancTBa. [IpokceH Hekor monrca uMao je oapehene
npuBuierdje (y TprOBUHHU, CYACTBY, UTA.). AM¢uxmonuje — Ha3uB 3a
BEPCKEe caBe3e KOjU Cy HACTajasid y OJU3MHHM HEKOT CBETHJIMINTA Ca
IIIJBbEM J1a TIPa3Hy]jy ¥ IPHHOCE KPTBE Y YacT MOIITOBAHOT 00KaHCTBA,
3alITHTE XpaMa | CJl.

Naxo je 6uno mHoro ampukronuja y I'pukoj, y V-IV B.aL.H.c.
Hajno3HaTtHja je Oowmna Jlendcko-Tepmonuicka nmpu JlemeTpuHom
XpaMy, Koja je okynuia 12 mieMeHa, a CBako IJIEME je UMaJio JBa
rmaca. BpxoBHu opran amukToHH]je OMIIa je OmImTa CKyIIITHHA
koja je (y Henduma u Tepmonuirma) cazuBaHa ABa MMyTa TOAUIIHE.
Oonyke ckynuwimuHte cy bune obasesne 3a cee amgpukmonuje. Jlendcko-
Tepmonuicka am(pukTOHUja OMIIa je TyXOBHA alld U CBETOBHA BIIACT
Tj. Ba)KHA MOJIMTUYKA CHJIA KOja j€ umana uzyzemau ymuyaj Ha
mehynapoony nonumuxy I'puke, jep cy yTBphUBaIu CBE MOJTUTHYUKE
yrosope. Jlendcku CBEMTESHUIIH Cy 00ja8/bUBANU U NPEKUOATU PA,
MOCTABJbATIM M CMEHHBAIH 32jeTHUUKE YITPABHUKE KOJU CY YIIa3HJIIH
y aM(UKTOHHU]e U c1. Y TUM MOJIUTHYKUM IpolriecuMa 6e30e1HoCHe
MpOLIEHE Cy UMaJie OJUTyqyjyhy yJIory mpe JOHOIIeHa OJUTyKE.

Yeosopu u 6ojno-nonumuuxu casesu T3B. ,cUMaxuje” —
Hajro3Haruja cy ouse Atuncka ([lenoncka) u JlakejeMoHCKa cUMaxuja.
Amuncka cumaxuja —HacTana je y nepruomsy TpUKo- MIEPCHjCKHUX PaToBa,
Ha yeny Omina Atuna. CBakM BEH CaBe3HHMK je yrutahusao onpehenu
yIOT y yapykeHy OnarajHy y Jlemocy, a mocreneHno, opa cuMaxuja
ce mpepacia y aTUHCKY ApxkaBy. Jlakeoemoncku cumaxuja (6ojHo-
nonumuuku cages) — ’cuMaxuja’’ Hactao je y VI B.I.H.e. kKao caBe3
rpazgoBa u onmruHa [lenononesa, Ha yeny je 6uwna Cnapra. Bumm
CaBE3HHU OpraH OWiIa je OmImTecaBe3Ha CKYMIITHHA (CHIIOTOC) KOjy
je Cmapra ca3uBana jeqHoM roguiiime. CBU rpajjoBU y CaBe3y Cy
HMMaJli TI0 jefaH miac, 0e3 003upa Ha KUXOBY BEJIUYUHY M 3HAUA].
MebhyTtum, ox camor nodeTka oJHOCH U3Mel)y oBe JiBe cumaxuje cy
OUIIM HEeTIPHjaTesbCKH, IITO j€ U JIOBEJIO y APYroj MOJIOBUHHU V Beka
1o omnrerpukor [lenononeckor para. [Ipema ucropuuapy 7ykuouoy,
onHocu u3Mel)y ip)KaBa ce 3aCHUBAjy Ha CHITH @ HE Ha ITPaBy U MOpATy.
Tyxkugun je y ,,Ucropuju Ilenononeckux parosa‘ (431-404. r.n.H.e)
yKa3zao Ha pa3Boj Mel)yHapOJIHUX OJHOCA aHTHYKe | puke HapOUUTO
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y TIEpHOJTY TIETTONOHECKUX PaToBa KOju cy BoleHu H3Meljy Cnapre n
AruHe, 1Ba Taja HajBeha BOJHONIOJIMTHYKA caBe3a.'

IInamomn je cMaTpao Ja par HU YHYTpalUIkbU CyKOOU Hemajy
HUKakBy BpemHocT. [lomTo je uBeo y o0y omajama aTWHCKE
Mohu HakoH karactpodanHor Ilenononeckor para, oH je Kejeo Ja
AtnHa ¥ Tajamma [puka moBpare crapy cliaBy, U cMarpao je 1a je
TO jeauHo Moryhe momohy 3akoHa u npaBHor nopetka (ITnaroHoBo
neno ,,Jlp>xaBa‘).

Apucmomen naje ocHoBe MelhynpkaBHE KOETHCTEHIIH]E,
jep je cmarpao aa rpahaHu UMajy KOPUCTH O MUPHOT CyCEACKOT
JKUBOTA ca JPYruM jJpikaBama. Tpeba HAamOMEHYTH U TO Jia je U
ApucroTenoBa uieja 1a HajoOJbY apiKaBy MOTY OCTBApHUTH CaMO
JbYIIV M3 XEJICHCKOT TuIeMeHa. KacHuje, HOBy CHITy TIpe/ICTaBIba 8eIUKO
MakeOOHCKO yapcmeo, Kaua jadyajy Texme ['pka, ca jenne crpane, 3a
yjenumemeM,?’ a ca Ipyre CTpaHe 3a KOJOHU]aTHOM SKCIIaH31jOM Ha
Hcroky (ambunnje Quauna u keroBor CUHa Aiekcanopa Benuxoz).?*
MakenoHCKHM BlaJapy Cy MOTYUHABAIM TpUke Moiuce kopucrtehu
MPUTOM M BOjHA aJIM U JUIUIOMATCKa CpeicTaBa. Y JUIJIOMaTCKa
cpencTtBa yOpajajy ce: BemTa CKJalama caBe3a ca CyCeIHUM
BapBapCKUM KHE30BHMA; OJIP’KaBamb-e MPHjaTeJbCTBA Ca TIEPCH]CKUM
LIapeBUMa, Kao M MOTKYILbUBaWE TUILNIOMAaTCKUX IOCIaHCTaBa
MyTEeM MaTepujaliHe U MOpPAIHE MOTIOpPE TPUKUM ,,lIpHjaTesbuMa
Makenonuje (quyBeHa Ounnosa nucma).?? OCuM Tora, MakeJOHCKU
BJIaIapu Cy Mel)y mpBHMa OpraHM30BaJIM MPOIAraHay y CTpaHUM
3eMJbaMa M BaCITUTABAJH MPOIIATaH/IICTE 32 CBOje nJbeBe. UyBeHH
TPYKU TOBOPHHK JlemMaa XBalnmo ce Ja BUIIE 3JIaTHHKaA 3apalyyje
hyTameM Hero peunma.

Ilocne cmpmu Anexcandpa Benuxoe donaszu nepuoo jenunusma
(00 4.6.n.H.e. 00 2.6.H.e) Kaoa HACMAjy Mpu jeTUHUCIMUYKA YAPCMEA
- IImonomeja y Ecunmy, Cnyxuoa y Azuju u Anmueonuda y Esponu.
To je 3Ha4ajHO jep ce jenr3aM cMaTpa Kao JeIMHCBO 3aMaJHUX U

19 Panocnas lahunosuh, besbeonocna ¢hynxyuja opscase, HaB. fiei1o, cTp. 68.

2 Y cBOM 4yBEeHOM Jeity ,,/ laneepux®, u COKpaT je pa3Buo HEjy O Yje ety CBUX IPUKHUX JPiKaBa
T10J1 XeT€MOHHjOM je/iHe 3eMJbe U jenHor Bohe. [IpoTnB PHIMNOBUX HEHTPATHCTUYKHX TEXKIBH Y ATHHH
ce (opmupaia aHTUMAKeIOHCKa IPyIa Ha YMjeM Yelly je OMo 1Mo3HaTH TpUkd oparop JlemocTeH...
Baagumup I1. Iotemkun, Acmopuja ounnomamuje, HaB. neno, ctp. 17.

2 Tlocne youcrsa duuna, 336.1ILH.¢., BEroBe IJIAHOBE je HacTaBuo AJiekcanap Beiku koju
je moxopuo Ilepcujy u npxase Ha Biirickom n Cpenmem uctoky cse 10 Muaumje. ero.

2 Hophe H. Jlonwunh, Junromamuja, Has. peno, cp. 16.
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UCTOYHUX KyaTypa. Oko 2. B.H.€., Ta IapCTBa MOTNAAAjy MO yaap
Puma, HOBe aHTHUKE ApKaBe.

Ha camom mouetky PuMm je 6mo ceno-rpaj Ha jeIHOM Of
cedam opedxcymaxa. I'pan je 3arum, HapacTtao oko Popyma U Ha
[Managuny, yBehao Opoj cTaHOBHWKA M 3axBasbyjyhu cMuciy 3a
HOpeaK M JUCLUILINHY, IIPOIIMPHO ce Ha YuTaBy Mrtanujy a oHma
JI0 HEBEPOBATHUX pa3Mepa Ha TpH KOHTUHeHTa. (Pax Romana).

VY ucropuju Puma (,,Mctopuja numomaruje’ [loremkuHa nuimu
aMepUYKOT UCTOpUYapa Xuia) UCTU4e ce a ¢y Mel)yHapoaHu OqHOCH
noyenu Beh y mpBOM BEKy pUMCKe JprkaBe. JJoKyMeHTH KOju TOBOpe
0 yroBopuma rpaga Puma ca npyrum rpazoBuma, HIIp. TProBauyKu
yroBop ca Kaprarunowm (kpajem 6.8.1.1.¢.). [lo pa3Boja mehynapoagaux
onHOca aoia3u y noda [TyHckor pata, para ca Xanu6anom (218-201.
L.ILH.€.), Kajia PuM ycriocTaBiba TeNmHe EKOHOMCKE U KyJITYpHE Be3e ca
rpagoBuma y CpenozeMiby. Yop3o0, Pum on rpaga pemyOuuke nocraje
Pumcko LlapcTBo, HakoH uera monasu 1o Jpyror u Tpeher myHckor
para, a u cam XaHu6a je 3Hao 1a Mmoh Puma, mopes nzy3eTHe paTHUUKeE
CHare, YuHU U CIIOCOOHOCT Jla J1a IPUMEHE CTparerujy ,,divide et
impera‘. Ctora je XaHu0an HacTojao Ja CTBOPU TPOjHY KOAIUIU]Y
Cupuje, Kaprarune u Makenonuje npotus Puma. MakenoHmu nucy
npuctynuiu. Mako je momao no Puma, Xanuban ra HHje MOTao
YHUIITUTH 0 paTa ca JeIMHUCTHUYKUM LApCTBUMA, KOJU Cy Ce
3aBpUIMIIM Tako WTo je Pum yjenunuo Cpenosemibe, kajaa cy Pumibanu
IIOKOPHWJIM HApPOJE Ca BUCOKOM KYJITYpOoM. Beruko Pumcko Llapcmeo
j€ BOAMJIO paT WK Cy CTyNaju y caBe3e. Pumcke zecuje, koxopme*
U aykcunuje 0CBajae cy qpyra rmoapydja u Hapoze. PHcMKo apcTBo
OUJIO je MOJIeJbEeHO Ha TPU-YETUPU MAKPOPETHUOHA T3B. ,,lIpedeKType’,
nMarie cy mog cobom 12 nujenesa, koje cy oOyxBaTaje CTOTHHAK
npoBuHIMja. O TUTUIOMATCKUX CPEICTaBa 3HAYAJHO j€ HAnOMeHymu
Ye080pe HA OCHO8Y MAKO38aHe y3ajaMHOCmu U jeOHakocmu (foede-
ra) KOjH Cy CKJIallaHW Ca UTAJICKUM M BaHUTAJICKUM TpagoBuma. On
MoceOHOT Cy 3Havyaja OHM YTOBOPH Ca CaMOCTAJIHUM JprKaBama OJ
YHjer npujaTesbCTBa je PUM MMao KOPUCTH, WK ca MPOTUBHUUKUM
JprKaBaMa Koje HHCY MOIUIH J1a caBianajy. <’ Ta jemHakocT je Hajuerhe
Ousa MPUBU/IHA, jep je O]l TUX YyroBOpa yriiaBHOM PuM nmao HajBuIie
kopuctu. Onarie u TepMUH HEjeTHAKH YTOBOPH (foedera non aequa).

% Munow Kuexesuh, Mol 3anaoda: nosa cmapa Eepona, Mam Hemo, [1anueso, 2005, ctp. 36-47.

2+ Kon Pumibana koxopme cy Guile jeAuHHULE Koje Cy Ce cacTojaie of LeHTypuona ox mo 100

BojHMKa. Mwitau Byjakmnja, Jlexcuxon cmpanux peuu u uspasa, Ilpocsera, beorpan, 1980, ctp. 475.
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CBH 0BU YroBOpHW NpHU Kpajy penyOike 3aMEHeHU Cy PUMCKUM
3akoHnMa. Tako cy PuMibaHM HACHITHMM ITyTeM HAMETHYJIH HApOAnMa
KOju cy panuje ca Pumom mmanu mehynapogne yroBopHe omHOCE,
pexum aukrara.”? Oxo 3. 10 5.8.H.¢. Pum je 610 nmpuMopaH Ja ckiamna
TaKBe yroBope u ca BapBapuma, jep je 1o1uio 10 ciadibermba pUMCKOT
[apcTBa, Kpu3e poOOBIACHUYKOT HAYMHA IPOM3BO/IE U BEIUKE ce00e
HapoJa, KaJia BApBapyu HaceJbaBajy pUMCKy TeputopHjy. [locie mopasa
kox Jenpena o ['ora 378. 1. kaza je Ha 6OJHOM MTOJbY TOTHHYO PUMCKH
nMmriepatop Banenc, Pumcko mapcTBo je 6miio KIOHYIO0, a y cacTaB
1apcTBa Cy NMpUMJbeHE Benke Mace Bappapa. [locie Teomocuja
Benukor (kao pumcku rap Binagao 379-395.r) Pumcko Lapetso je 6uno
TIOJICJbEHO HA JIBa JIeJIa: 3allaIHy U HCTOYHY MOJIOBUHY. PHM Huje BHIIIe
610 m1aBHU rpaj apxkase Hero Koncrarunonomnuc. [Touetkom 406.1
Pum je 6uo nmpumopan na Hanyctu bpuranujy, a 410r. Buzuroru cy
orubaukanu Pum. Jynuje HeOot, nocnenmsu puMcky Biaaap 3amnagHor
pHUMCKOT 1fapcTBa youje je 480r. y pesugeniuju y Crutury.?

3aroBOpHUIIM paHOT XpUIThaHCTBA Cy MPOTUB para, 3aTo Cy
on0MjaJIk J1a c€ CBPCTaBajy y PeAOBE PUMCKHX JIeTHja U Y PaHUM
nepruoIuMa Cy *KecToko kaxxmaBanu. Kachuje, moues ox Koncraruna,
XpuiIhaHCTBO MOCTaje 3BaHIYHA PEIUTHja pPUMCKUX LlapeBa. Aypenuje
Ageycmun He IPOTHBH CE PaToOBamYy, Beh TpaXku Ja ce yTBP/E yCIOBU
O] KOjIMa MOXKe Jia ce Boau part. I[lpema Tomu Axeunckom, ,,ipKBa
j€ cy0jeKT para u MHpa, IJIaBHU (HAKTOP 32 OUyBaHkE€ MUPHOT WJIU
parHor crama. ?’

VY cpeamem BeKy JOpKaBHU MOPEAAK MOYHMBA Ha (eyrnaTHUM
omHocuMma. [lomasu 10 pa3Boja peynaiHux Apxkasa. Y OKBUPY CIIOJbHE
MOJINTHKE, 3aCHOBaHE Ha (heyJaTHOKMETOBCKUM I[UJbEBHMA, BOJIE
ce paToBHU Ja OM ce 3ay3ela TEpUTOpHja U paTHU IieH. BapBapcke
npxase MelycoOHO paryjy u gonase y cyko0 ca Mictounum Pumckum
apctBom. Uctouno u 3amanno IlapcTtBo, ocum Bohewma parosa,
OWJIO je TPUMOPAHO J1a BOIU IPETOBOpE U CKJiiama cropazyme. Ocum
Tora, BuzanTtuja je Bemro npumMemuBata puMcKko npasuiio Devide
et impera. Jyctunujan je npotuB byrapa nogurao Xyse, npoTus
Xyna ABape, Bangane nporuB Mctounux l'ora, a Mcroune ['ote
je mobenuo nomohy ®dpanaka. KacHuje nonasu 1o popmupama
BeNUKUX (eymamHux MoHapxuja y Ppanimyckoj, y llnanuju, y

% Bophe H. Jlonwuuh, Junromamuja, vas. neno, crp. 20-21.

26 Buy. puute: Hukonaj A. Marukus, Acmopuja cmapoz Puma, Haponsa kiura, Beorpas, 1968.

> Bophe H. Jlonwuuh, Junromamuja, vas. neno, ctp. 22.
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Enrneckoj u 'y MockoBckoj Pycuju, ka0 ¥ UTalMjaHCKU TPAJOBU Y
nepuony cpeameBekoBHe EBpore. ,,BuzanTuja je mpomykeTak puMcKe
nMmrepuje. Tpeba HarmacuTu fa caM Ha3uB BuszanTuja notude us
JIOIIHU]JET BpeMeHa. Y cTBapH, ’BuzaHTHHIIM® ra HUCY Mo3HaBau. To
je jemHa Masa 3a0Jy/ia Koja TaHac joIn yBeK moctoju.”?® BU3aHTHHIH,
KaKO UX Ha3uBajy U Ha nouetky X XI Beka, HUCY HUKaJl cebe Ha3UBaJIH
THUM UMEHOM, Tj. Buzantunuuma. Onu cy cebe Ha3uBanu Pumunnma,
a ThUXOBH BJIaJJapy cy ce0e Ha3uBaJId PUMCKHUM [[apEBHMA, 3aKOHUTHM
HACJIC/THUIIMA CTapUX PAMCKHX UMIIEPaTOpA.

Becmecmeancku mup 1648 auHe nBa BUIIECTpPaHA YrOBOPA,
ckiombeHa y Muncrepy u OcuaOpuky. HoBuHy npezacrasiba, IITO
Cy IPUITMKOM TIOTIIMCHUBAaka YroBOpa OWiI Heympanucana oba epaoa
(Musnctep n OcHaOpuk), kao u nyT usMmehy mux y Becrdanujm.
OcuM TOra, HOBUHA j€ IITO CY 21asHuU OUnU NOCPeOHuyl, KOjU Cy y
pasroBopuMa ca AeJeruTUMa JOILIH 10 KOMIIPOMUCA KOjH Cy YIIUIU Y
yroBope. Huje Omio rimacama, Huje Omito npeaceaasajyher au onoopa.
WNnaue, no3nato je na je 1648. Bectdanckum MUPOM OKOHYAH T3B.
TpuzeceToroguIImy pat y EBponu xoju je Tpajao ox 1618-1648.
KOju je BoheH yrmaBHOM Ha TeputTopuju Hemauke.Vzpoyu xoju cy
oogenu 0o 30-mo eoouwirbee pama cy Ounu. TeXmba HEMaYKor Lapa Ka
arcoyTU3My, IOK Cy HeMauku (peynaiy TexXUIH 1a Ce 0CaMOCTale;
nocrojanu cy cykoou u m3mely deynanamna: [losox je 6uo ormop
Yemike mpema arncosyTusMy HeMadkor napa (®epaunanaa pyror
Ayctpujckor), y3 noapmky Enrnecke, Jlancke m Xonanauje ca
IHJbEM Ja ce cMamu Moh XabcOypra y Hemaukoj u cynmpoTHOCTH
n3Mely kaToiaumuke M MPOTECTAHTCKE I[PKBE, Ia Ce cMaTpa Ja je
To Ono u Bepcku part. IToctojao je moro: “’Kora npxasa, Tora u
Bepa’. Y Hemaukoj je mpekuBeio OKO TIOJIOBUHE CTAHOBHUIIITBA,
(beynanm cy nmocraiau cyBepeHH, nma ce Hemauka pacmana Ha oko 1000
Jp>KaBHIIA, IITO j€ TIOCTaJIo CBe A0 yjenumema Hemauke 1870. Mako
ce 3anmaano LlapcTBo pacmnano Ha camocTanHe apxkaBe OpaHITycKy,
Hewmauxy, Utanujy u Bypryuaujy, on IX do XI Beka y EBponu Bnaga
MOJIMTUYKA PACIETIKAHOCT. Y MHOTUM JICJIOBUMA yCIIOCTaBJbEHO je
npaeo npueamuoz pama.”

2 Hcro, cTp. 24.
» Bunagumup I1. [loremkun, Acmopuja ouniomamuje, Has. ieno, crp. 120-125.
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3. BE3BBEJHOCT UBMEDY JIBA CBETCKA PATA

Jpywmeo napooa ocnosano 1919. cooune — je npsa "mpana"
Mel)yHapoaHa opraHusanuja, HacTajga Kao pe3ysTaT HCKycTaBa
KoHrpeca u koHpepeHija XIX Beka, any u paja aAMUHUCTPATUBHUX
(TeXHUUYKHUX) YHHja, O KOJUX Cy Haj3HauajHe: Melynapoona
menezpagpcka xounsenyuja (M3 1865.r), Hajcrapuja, ypenuia
je mehynapomgnu tenerpadcku caobpahaj; Mehynapoonu ypeo
menezpaghckux ynpasa (u3 1868.); Onwma nowmancka ynuja(1874.),
Koja je npomenuna Ha3us 1878. y Ceemcku nowmancKku cages KOju
nmocroju 1 Ha mouetky XXI Beka Kao crierujaan3oBaHa yCTaHOBA.
Hoeja o ocnusary /[pyuumea napooa — nocine IIpBor cBeTckor para,
HacTaJa je ca LUJbEM J[a 04yBa CBETCKU MU, KOJIEKMUGHY be30eonocm
Y TIOJIMTUYKY HE3aBUCHOCT 4iaHuIa.yY Toky Bepcajckor MupoBHOT
yroBopa, 1919. ronuHe Ha WHUIMjaTUBY aMEPUYKOT TPEICEIHUKA
Bynpo Buscona, ycBojeH je nmakT o ocHuBawYy JpymTBa Hapo/a, Koju
cy nornucaine 32 (ox kojux u Jyrociasuja), a kacauje 60 3eMaspa.
OcHoBy nakrta unHe BuiiconoBux 14 tayaka’”, a mocieama Tayka
macu: 'Cmeopuhe ce mehynapoona opeanuzayuja onuime noaumuke
npupooe 3aCHO8AHA HA KOHYenmy KojlekmugHe OezbednHocmu’”.
Cenumire je 6mo y XKenesw, y [lanaru nanmja, mrro je mocraino [IpBo
CTaJTHO IMIUIOMATCKO cenuinTe. OmTydnBame je 0o jeTHOIIacHo.
HMHCTUTYLIMOHANIHY CTPYKTYpY YMHUJIA Cy YETHPH IVIaBHA OpraHa:
CkymuThHa — OMIITH OpraH, OJTy4YHUBamke: Ip’kaBa MMa je/laH 1v1ac;
Cager — yxu opras, uma 15 unaHoBa (5 4iaHUIA Cy BEIUKE CHIIE,
MMajy cTallHa MECTa, aJld HeMajy IpaBo BeTa, 10K octaiux 10 ynanosa
ce Oupajy Ha 3 roqune); CramHu cyn Mmel)yHapoaHe mpasie, HacTao je
1920. HajuiexaH je 3a cBe MelyHapojaHe criopose (1oaar je Jpymrsy
Haposa), ca CTaJTHUM He3aBUCHUM cyanjaMa, U CekpeTapujaT Kao MpBH
CTaJHU Mel)yHapOIHU CEeKpeTapujaT KOju YMHE CTATHU Mel)yHapOHU
ciryxoeHurm.*”

OcuM YyeTupu IaBHa Opraia, Hogo Koo /[pywimea HapoJa je u:
cucmem KonekmugHe be36eonocmu, TIpeMa KOMe paT Huje 3a0pameH
Beh je 103BOJBEH CaMO Kao Kpajibe PeUIeHe; ynompeda eKOHOMCKUX
caHKyuja u BOJHAX Mepa MpoTUB arpecopa. MelyTum, ApymTBo Hapoaa
J€ IOXKHUBEJIO CJIOM 300T HECIIPEMHOCTH BEJIMKUX CHJIa 1a YYECTBY]Y ¥
pany. AMepuka ce HUKaja Huje ykjbyumnia y JpymTBo Hapoaa (30or
no0eie M30IAIMOHN3Ma), a KacHO cy ce ykibyunine Hemauka u CCCP.

30 Pagocnas ['ahunoBuh, besbeonocna gynkyuja opocase, Has. neino, crp. 74-75.
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[TomrTo mpeMa cucteMy KoJIeKTUBHE 0e30eTHOCTH, paT HHje 3a0pameH
Kao Cpe/ICTBO MOJIMTHKE, /[pyImITBO Hapo/a je mpecTano J1a MOoCTOjH
n3bujamem Jpyror cBeTckor para, jep Huje OUII0 10BOJbHO €(PUKACHO
y 60pOH MPOTHB OCBAjauKUX TEKHU HEKUX JIp)KaBa.

4. CUCTEM KOJIEKTUBHE BE3BE/ITHOCTH ¥ OKBHUPY OYH

exnapayujy o ocHUBamYy YjeqUBbEHUX HalMja yeBajajy 1942.
roguHe y JIonnoHy nprase caBe3Hulle (Koje cy ouie npotus T3B. Cria
ocoBuHe y Il cBeTcKOM paTy) HakoH jadyama Ujeje O CTBapamby CBETCKE
opraHu3zaiuje, KojoM Memajy ume y "Yjenumene Hamuje". [loseny
Vjeourenux nayuja 1945. ronuae y Can @paHIKUCKY TOTIUCAIH
cy nenaraté u3 51 npkaBe wiaHUIa 300T O4yBamba CBETCKOT MUPA,
anu cy YH y0Op3o0 Omie napanucane xiaagaum paroM. Juwvesu OYH
Cy : ouyBame MehyHapomgHOT Mupa ¥ 0e30eqHOCTH; pa3BHjambe
MpHUjaTesbCKUX oHOoca n3Mel)y Haposia (Ha OCHOBY jeJHAKUX ITpaBa U
caMoOIIpeieJbeha Hapo/1a); MOCTHU3akEe MelyHapoaHe capambe (300T
peliaBamba eKOHOMCKUX, APYIITBEHUX, KyATYPHHUX U JIp. Ipobiaema),
yHarpeheme JbycKuX mpasa u ciobdona u n1a YH Oyny nenrap 3a
yckiahuBame akiyja 4iaHHUIa 32 OCTBAPUBAIGE OBUX IIMJbEBA, a
Hayena: CyBepeHa jeTHaKOCT YWIAHHIIA; CABECHO UCITYHhaBambe 00aBe3a
npema llosessn YH; MupHO pemaBame CiopoBa, HE MEIIAKE Y
YHYTpAIIiE MOCIIOBE JAp)KaBa M 3a0paHa yrnmoTpeoe/mpeTmhe CUiIoM
(part je 3abpameH). Ycnos 3a unancmeo y OVH je na je npkasa
MHUPOJbYOMBA U /1a UCITyHaBa 00ase3e 1o [loBesbH, a OIyKy JOHOCH
I'enepanna ckynmTuHa, Ha npeaior Caseta 6e36eanoctu. CTpyKTypy
VjenumeHnX Haluja YMHE: TJIaBHU OPTaHU; CIELHjaTn30BaHe
areanuje YH-a; u nmporpamu u ¢ounosu YH-a. Iasnu opeanu YH
cy:1) I'enepanna ckynwmuna K0jy 4MHE J€Jeratd CBUX JprKaBa
YJIaHUIA U TO 110 TeT JIeJieraTa U 1o MeT 3aMeHUKa JieJieraTa; CuCTeM
OJUTy4MBama je BehnHCKH, HEMa BeTa; 3ace/lame j€ jeTHOM TO/IUIITIbE,
y centeMOpy, Taja pajau y celaM INIaBHUX KOMHUTETa, Ha Yely ca
I'enepannum komureToMm; 2) Casem 6e3doeonocmuy auuy 15 dnanosa =
TIeT CTAJIHUX, Ca IPABOM BETa, a HECTaHe Onpa [ eHepiHa cKymmTrHa
Ha JBe ronune; 3) Exonomcku u coyujarnu casem uma 54 diana,
koje Oupa ['eHepanHa ckymmTHHA Ha Tpu roauHe (Mehy kojuma cy
u cranHe wiaHuie CaBeta 6e30€JHOCTH) ca LIUJBEM Jia ce T000JbIIIa
capajiiba qpKaBa y €KOHOMCKUM, KyJITYPHUM H JIPYTUM MUTAHUMA,
4) Cexkpemapujam je TIaBHU aJMUHUCTpAaTUBHU opraH YH, xoju
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PYKOBOZM T'€HEpAIIHU ceKkpeTap; 5) Cmapamemcku cagem cadumbaBajy
YJIaHOBH KOJU YyNpaBJbajy TEpPUTOpPHjaMa IO CTapaTeJbCTBOM,
CTaJTHE YJIaHHIE caBeTa 0e30eTHOCTH M WiaHWIA Koje m3abepe
['eHepanHa cKymmITHHA Ha TpU roxuHe; CaBeT BPIIU KOHTPOITY Hall
aJIMAUHUCTPAIMjOM HECAMOYIIPABHUX TEPUTOPHja U BOIH TOJIUTUKY
yHarnpehema MOJTUTHYKOT, €KOHOMCKOT M COLMjaJTHOT pa3Boja THUX
TEPUTOPHja, a KOje Cy MOTHase MoJ| CTaparesbCTBO MO oJpeadama
[ToBeJsbe; raBHU IUIBEBU OBOT CUCTEMA jecy Jla ce oMOoTyhu Hampeak
CTAHOBHHUIIMMA CTapareJbCKUX TEPUTOPHja U HUXOB MPOTPECUBHU
Pa3Boj y OCTaBpEHY CaMOYIIPaBe M HE3aBUCHOCTH, *! 11 6) Mehynapoonu
cy0 je TaBHU cyacku oprad Y H, koju moctyna y ckianay ca Ctarytom
Cransor cyna mehynaponse npasnae. MehyHapoaHu cyq je IiaBHU
npaBocynuu opran YH. Bberos CraryT je cacraBuu neo [loBesbe
YH. Cyn caunmana 15 cynmja koje 6upa ['eHepasiHa CKymInTHHA, a
cenurire My je y Xary.*?

Hakne, OYH cy jeauHo mo3BaHe Ja OpraHu3yjy CHCTEM
0e30eTHOCTH Ha CBETCKOM HUBOY. Ta 06e30eIHOCT je MHTerpajiHa,*
Tj. CBEyKYITHAa WJIM LIEIMHCKA, IITO IOIpa3yMeBa OJ0paHy OJ CBUX
00JIMKa OpYKaHOT M HEOPYKAHOT yTrPpokKaBama 1 CTBapama IMOTITyHE
U cBecTpaHe 0e30eHOCTH Ha CBUM HUBOMMA U Y CBUM Cajp)Kajuma
’KMBOTA M JIeJIOBaba YOBEKa M JpymITBa.*

31 Jby6omup Crajuh, Pasocnas lahinnosuh, Y600 y cmyouje 6e36eonocmu, pacnap, beorpaz, 2007,
crp. 193; Jby6omup Crajuh, Ocnosu 6ezbeonocmu, Iomuuujcka akagemuja, beorpaz, 2004, cp. 34.

32 Hcro.

3 Vurerpanau (Jar. integralia) uenviHa, Koju CaunmbaBa LEIHHY, MOTITYH, LEIOKYyIIaH, LEeIOBUT.
Humeepanna 6e36e1HOCT, Tj. CBEYKYIIHA WM LIeJIOBUTA Oe30eIHOCT je 00paHa oJf CBUX 00JIHMKA OpY)KaHOT
1 HEOPY)KaHOI yrpOXKaBarma U OCTBapera MOTIyHEe W CBeCTpaHe 0e30eJHOCTH Ha CBUM HHBOMMA H
y CBHM caJp)KajiMa )KUBOTa U JIeJI0Bamba YoBeKka U apymrTsa. Caapikaju HHTErpanHe 6e30eaHOCTH
cy: npeo, HHTErpaiiHa 0e30eIHOCT je cmarve jenHe Ip)KaBe U IPYIITBEHE 3ajeHUIC Y KOMe HeMa
peaHUX OIMIACHOCTH 110 BeH MUPAH M CaMOCTalIaH Pa3Boj; Opy2o, HHTEerpaiiHa 6e30eIHOCT je CBeyKyITHa
Oenamnocm OPraHN30BaHKX CHAra JAPYIITBA HA IIPEBEHIM)H U Cy30Hjamy CBHX 00JINKA JIECTPYKTHBHOT
JIeJIOBakba CIIOJbHUX M YHYTPAILHHX CHATA M CAHUPaba Wi MOTITYHOT eIMMUHICaba Beh 0CTBapeHHX
JECTPYKTUBHHX U JecTabminsupajyhux yruuaja; mpehe, uarerpaita 6e30eqHOCT je oapelen cucmenm,
OpraHu3aluja Kojy 4MHe T0je/IMHN eJIEMEHTH WM JIeJIOBH OJ KOjUX CBaKU IIOHa0coO 006aBiba CBOjy
J4Hy 0e30e1HOCHY (QYHKIH]Y, @ CBE OHE 3ajeHO Pe3yNITHPajy omuTy QyHKIH]y KOjoM ce eHKacHO
LITHTE OCHOBHE BPEJHOCTH AP)KAaBHE M APYLITBEHE 3aj€/IHULIC, H Yemepmo, UHTerpaiHy 0e30eIHoCT,
3aBHCHO O]l U3BOPA yrPOXKaBamba  eCcTabHIH3allHje 3eMbe YnHEe MelyHapo/Ha (KOJeKTHBHA, 3ajeIHHYKa,
peruoHaiHa, IoOaIHa U KoonepaTuBHA 0e30eIHOCT), Koja je BPJIO TECHO ITOBE3aHa ca YHYTPAIIboM
6e36ennomhy. Jbyoomup Crajuh, Pamocnas I'ahunosuh, Yso0 y cmyouje 6e3beonocmu, HaB. neno,
ctp. 193; Jby6omup Crajuh, Ocrosu bez6eonocmu, HaB. neno, ctp. 34; Musaun Byjaxnuja, Jlexcuron
CmMpanux peyu u uspasa, Has. Jieio, crp. 339.

3% Jby6omup Crajuh, Pagocnas [ahunosuh, Vs00 y cmyouje 6e36ednocmu, HaB. peno, cTp. 36.
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5. IIEPNO/] PABHOTEXE MOKHA

Haxon 3aBpmieTka J[pyror cBeTcKor pata TOMUHAHTHU (haKTOpH
BojHe Mohu y cBety moctaie cy ase cympep cuie — CAJl u CCCP.
[TocnepatHu mepuojl KapakTepullle: nepuood XaiaoHoz pamd, U
bnokoscka nooena ceema: 1948. bpucencku nakr (B. bpuranuja,
@pannycka, benruja, Xonannuja, JlykcemOypr; 1949. HATO - B.
Bbpurannja, ®panmycka, CAJl, Xonanauja, benruja, JlykcemOypr,
Hopgemika, Mcnann, Jlancka, Hemauka *55, [lopryranuja, ['puka *52,
Typcka *52, Kanana; 1951. AH3YC — CA/l, Ayctpanuja, H. 3enang;
1954. CEATO — B. bpuranmnja, ®pannycka, CAJl, Aycrpanmja,
H. 3enana, ®unununu, [lakucran, Tajmang; 1955. HEHTO - B.
bpuranuja, Upan, [Takucran, Typcka, Upak, CA/l Hucy 6use penoBan
yiad, 1955. BAPHIABCKHM YI'OBOP — CCCP wu 3emsbe McToune
EBpomne. IIpe 6mokoBcke mojene, HacTao je [lokpem Hec8pcmanux
1946. 3nauajua je u banaymka kondepennuja u3z 1955. 1., Ha K0joj je
ycBojeHa Pe3onynuja o capamy (HeMeIamke y YHYTPAIlbe MTOCIO0BE;
HETIOBPEIUBOCT TEPUTOPHUJATTHOT HHTETPUTETA, CYyBEPECHHUTETA;
3abpaHa npeTme Win yrnorpede cuie uta.). Melytum, 6utHo je uctahu
U IOKTpUHY "Mmupomyouse xoezzucmenyuje’’ Hukure Xpyurdaosa
u3 1956. ronune, mpema Ko0joj par u3Mmel)y KanmuTaTUCTHYKUX U
KOMYHUCTUUYKHUX JIpyKaBa HHUje HeuszOexaH U Ja MelyOrokoBcka
KOHKYpEHIMja MOXke OuTu MuposbyomBa. [locreneHo, y nporecy,
KOjH je 00yXBaTao pa3nMuuTe akKTUBHOCTH, Y3Ip>KaBambe U Harpamy,
JIYyroTpajHO IMperoBapame U MUPHO JOTOBapame, Cylep Cuie Ccy
crBopuiie 6e30enHocHH peskuM. KonektrBHa 6e30eaH0CT — "ycMepena
je mpema 6e30eTHOCTH y CaMOM CUCTEMY M IMa 3a ITUJb J1a j€ OCUTYPA,
OuyBa W yHaNpeaIu yHyTap Kpyra AprKaBa Koje Ccy mpeyselnie ooaBese
Ha OCHOBY jemHor MehyHapomnor yroBopa. OcHOBHa ujeja Ouia je
JETHOCTaBHA: aKT arpecuje jelHe WM BHIIE JApKaBa Ha OUIIO KOjy
YJIaHUILY CUCTEMA, I0BEO OM ayTOMATCKH JI0 OJITOBOPA CBUX OCTAJIUX
3eMasba.” Tpka y Haopykamwy u Ha moyeTky X XI Beka rnpeacraBiba
BEITUKH MPOOJIEM CaBPEMEHOT CBETA, KOja MHUIUPA '6e30e0HOCHY
ounemy” Kao JHOJATHU MPOOJIEM Ca KOJUM CE CyOodaBajy CyBEpeHe
Ip>KaBe y aHAPXUYHOM I100aiHOM cucTemMy. OrpoMHE KOJITUYHHE
CaBPEMEHOTI' HaopyXkama KOJUM PAaCIONIaXy BEJIMKE CHUJie HAaBOJIHO
CITyXHU y otopamOeHe cBpxe, Mel)yTUM, TO HEMUHOBHO HaBOJIU U JIpyTe

3 Nparau P. Cumuh, Hayka o 6e36eonocmu — caspemenu npucmynu 6ezoeonocmu, JI1 Ciryx6exu
set CPJ/@akynrer monnuTuukuxX Hayka, beorpan, 2002, ctp. 86.
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JprKaBe Jla ce Kao OJTrOBOP HAOPYKaBajy, ca KOHAYHUM PE3yJITaTOM
— HUBO HaIlMOHAJHE U WMHTETpaJiHe 0e30€THOCTH CBHX Omaja ca
noBehameM pa3HUX BPCTa M KOJMYHHE HAOPYKAha.
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Radoslav Gac¢inovié

INSTITUTIONALIZATION PROCESSES OF INTEGRAL
SECURITY

- Resume -

Considered throughout history security is one of the basic motives of human
and social activity, as well as one of the global problems of the modern world. The
differences that have existed from the beginning of the 21st century have led to the
necessity of weighing power on the political, military, ideological and economic
plane in order to change the relations of power and the imposition of appropriate
value systems, which inevitably reflects on state sovereignty as well as the identity
of the society.

Different perceptions of the concept of security from individual to global
point to divergent views of the theoretical definition of this concept, but at the same
time provide a selection and overview of common elements on the basis of which
it is believed that the definition of integral security can be generally accepted in
the future. By understanding security as a true human value, need and interest, we
come to liberty as the supreme ideal and universal determinant of modern human
development. Freedom, so understood since ancient Greece, implies the political
right of citizens to decide on all public issues, and therefore on security issues.

Keywords: Security, Politics, China, India, Rome, Greece, Nations, United Nations,
Integral Security.

OBaj pax je npumibeH 19. janyapa 2020. rogune, a npuxsahen Ha cactanky Penakimje 22. jyna
2020. ronuHe.
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Penybnuuxa azenyuja 3a MupHo Tlpeznednu pad

pewiasarse paouux cnoposa, beoepao

3/IOCTABJbAIBE HA PAIY U 3AKOHCKA
PEHIEKBA 3A BAIUTUTY 3AITIOCIIEHUX

- Caorcemax -

YV paoy ce 6asumo 3n10cmasmarvem na pady u npasumo
0C8pM HA 3AKOHCKA peulerbd 3a 3aumumy 3anoCleHux
v Penyonuyu Cpoéuju. I[lonazumo 00 odpehewa nojma
310cmasmara Ha pady 3a Koje ce éeh ooomahuo mepmun
MOOUHe, Ibe206e 2eHe3e, CMUCIA U 3HAYA]d, He208e UMEemHOCU
3a pao. Maxko hemo ce npeencmeeHno oeum npobiemom bagumu
ca npaemoe acnekma, Hanpaguhemo ocepm Ha He2ose
NCUXONIOUIKE, MEOUYUHCKE, eKOHOMCKE U COYUOTIOUIKE ACNEeKMme.
Ocspnyhemo ce Ha najoumnuje 00pedbe 3akona o cnpeuasarby
310cmasmara Ha pady u Ilpasuinuxka o npaguiumMa NOHAWArAa
noC100a8aya U 3an0CIeHUX y 8€3u Cd NPEGEHYUjoM U 3aUmumom
00 310cmasmarba Ha pady. Ananusupahemo u nocmynax npeo
Penybonuuxom azenyujom 3a MUPHO peuiasarse paoHux cnoposa
u Hajoumnuje o0pedbe 3akoHa 0 MUpHOM peulasarsy paoHux
cnopoea. basumo ce cnposohervem nocmynka nocpeoosarsa u
VII020M NOCPEOHUKA Y FoeMY, AU U CYOCKOM 3AUUMUMOM U Fo@HUM
cnabocmuma y npaxcu. Ha kpajy, 3akmyyyje ce 0a uaxo ¢y mmoza
peuierba MoOOepHa Y NPAGHOM CUCTEM) Y HAULO] 3eMbU Kaod je
peu 0 3aumumu 00 310CMas/barbd, y UMNJIeMeHmayuju NoKasyjy
MHO2e crabocmu Koje eeh ykasyjy Ha onpasoany nompeoby 3a
KOPEKYUjom K/bYYHUX NPONUCA.

Kwyune peuu: 31ocmasmarve Ha pady, mobune, nocpedosarse,
apbumpabsica, paoHu cnop.

Enexrponcka agpeca ayropa: ivica.lazovic@ramrrs.gov.rs.
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1. YBOA

W3 mpaBa Ha TOCTOjaHCTBEH paJi MPOU3UIIA3H U ITPABO Ha 3AIITUTY
Ha pajy Ol CBUX 0OJIMKA 3I0CTaBJbakha, a IITO j€ JeTHO 011 KPYIIH]jaTHUX
MUTaka PAJHOT MpaBa y JaHAIkbEeM CBETy. Y MpBUM (ha3zama pa3Boja
paJiHOT TIpaBa JIOCTOjaHCTBO HA Pajy U HEroBa 3allTUTA BE3WBaJa
ce MPEeBaCXOAHO Ha 3aIITUTY (PU3UYKOT 3ApaBIba 3aMOCICHUX, JIOK j&
TICUXUYKO 3[paBJbe OWII0 y IpyroM Iuiany. Melhytum, nanac npumar
MMa 3aIITUTa IICHXUYKOT 3/[paBJba 3aMlOCIEHHX, a ITOCeOHO 3abpanHa
MICUXUYKOT y3HEMHpaBama Ha paay.t Hucy petka MUIIIbEha U TBP/IEHE
Jla j€ HaJBUIIU ITUJb PAJIHOT MPaBa KOju MPOKKUMa CBE JIPyTe ITUJbEBE
CTBOPHUTH YCJIOBE 3a JIOCTOjaH paj U JOCTOjaHCTBO Ha pajy.’

JlocTojaHCTBO Ha paay je MMaJI0 CBOje KOpPEHE Yy TojMy
JIOCTOjaHCTBA Ka0 YHHUBEpP3allHE BPEAHOCTH ca (UI030(CKOT,
COILIMOJIOIIKOT M TPAaBHOT acleKTa, alu KJbYYHy adupManujy
no0uja Kpo3 akTUBHOCTH MelyyHapoaHe opraHusaiyje paja Koja
j€ JIOCTOjaHCTBEHHU PaJl Kao HJIEjy W Kao IUJb MpeacTaBuia Ha 87.
MmelhyHapoaHoj koHpepeHuju paga 1999. rogune.’ PenyOnuka
Cp6uja ca Mehynaponnom opranmuzanujoM paga ox 2008. rogune
TIOTIKCY]€ BUIICTOIUIIIEE IPOrpaMe TOCTOJaHCTBEHOT pajia y UJbY
6osbe capaame.*

JHocrojancTBo Ha pany y Penyomuum CpOuju mTuTH ce mpe
cBera YcraBowm, rie je y wi. 60. mpomucaHo jaa ,,CBako MMa MpaBo
Ha TIOIITOBakE CBOje TIMYHOCTHU Ha pamdy, 6e30eaHe U 3paBe yClIoBe
paja, moTpeOHy 3aIlITUTY HA paTy, OTPAaHUYCHO PATHO BpEMe, THEBHU

Y HEeACJbHU OAMOp, TUTaheHU TOAMIIBLYA OIMOD, MMPABUYHY HAKHATY

3a pajl ¥ Ha MPaBHY 3allTUTY 3a ClIydaj MpecTaHKa paJHor ogHoca’.’

! Jby6unka Kosauesul, ,Ilojam 3110cTaBsbakba Ha Pajly y 3aKOHOJABCTBY M CY/ICKO] IPAKCH

Peny6nuke Cpbuje®, y 3060opuuxy: Kasuena peaxyuja y Cpouju. VI oeo (npupeano Hophe Urmwarosuh
), [IpaBuu dakynrer Yuusepsurera y beorpany, beorpan, 2016, ctp. 215.

2 Bpauko Jlybapua, Paono npaso — pacnpasa o 0ocmojancmeay Ha paoy u Coyujainom oujaiozy,

IpaBuu ¢paxynrer Yuusepsurera y beorpany, beorpan, 2012, ctp. 36. O BaXHOCTH 10CTOjaHCTBA HA
pazy CBEIOUYH U caM Ha3uB Kibure npodecopa Jlydapae, koja y HasuBy HOCH: ,,pacnpasa o 00CMojaHcmey
Ha paoy .
Pajko Kocanosuh, Cama Ilaynosuh, ,,JlocrojanctBo Ha pany™, Padno u coyujanio npaso,

Vapyxeme 3a paaHo npaso, beorpan, 6p. 2/2018, ctp. 153-154.

4 Mewuna Jlazosuh, Muite Papusojesuh, ,,Jlonpunoc MelyyHapo/aHe opranusaruje pajia MUPHOM
pelIaBamy pagHHUX crioposa“, Padno u coyujarno npaso, Yapyxermwe 3a pagHo mpaso, beorpan, 6p.
2/2018, ctp. crp. 216.

5

VYeraB Penry6muke Cp6uje, Cryorcoenu enacnux Penyonuxe Cpouje, 6p. 98/2006.
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3aKoHOM 0 paay® wi. 12. mpomrcaHo je 1a 3anoCcIeHd UMa IIPaBo
Ha 0e30€IHOCT U 3aIITHTY )KUBOTA U 37[paBJba Ha paly ¥ Ha 3aLITUTY
JUYHOT MHTETPUTETA, a WiaH 2 1. m3puuuTo 3a0pamyje y3HEeMHUPaBAHE
U CEKCYaJTHO Y3HEMHUPABAE.

KpuBudynum 3akoHUKOM’ 4. 137. CAHKIIMOHHIIE C€ KPUBHYHO
JIeJI0 3710CTaB/bakba U MyY€Ha, KOJU Ce OJHOCH U Ha 3J10CTaBJbabe
Ha pany.

3aKkOHOM O MHPHOM pelllaBamby paaHux crioposa® ui. 3. ypehyje
Ce TIOCTYIaK BaHCY/ICKOT apOUTPaKHOT pelliaBama CIiopoBa MOBOIOM
3JI0CTaBJbakba Ha Pay U TUCKPUMUHAIIH]C.

3aKoH O CrIpeyaBamy 3J0CTaBIbaba Ha pary’ je KIbYyIHH ITPOITHC
KOjuM je ypeleHa 3amrTura of1 3710CTaBJbaba Ha pajy, a MOceOHO je
paszpahena kpo3 [IpaBuiIHHMK O IpaBUIMMa MOHAIIaKka MOCI0AaBala
U 3aII0CJICHUX Y BE3H Ca MPEBEHIIN]OM U 3aIITHTOM OJI 31I0CTaBJbamba
Ha pany.l°

OCHOBHM LHMJb OBOI' TEKCTa j€ Ja yKaxke Ha (EeHOMEH
37I0CTaBJbarba Ha Pajly, Ha 3aKOHCKA pellerha 3a 3aIITUTY 3all0CIEHUX
y CiIy4ajy Ja JI0 370CTaBJbama Jole, Ha MPEeTHOCTH U HEAOCTaTKe
MOCTyTaKa, a mojazehu oa mpeTnocTaBke /1a ce MPOMKUCH KOjuMa je
ypeheHo cBe HaBeZeHO MPUMEHY]Y TIPEKO jeaHE ICIICHH]E.

Jlakne, Ha HapeIHUM CTpaHHIlamMa OBOT paja, O0aBuhemo
Ce 3JI0CTaBJhbalkbeM Ha pajy Kao CIIOPOM KOjU CE jaBJba Ha pany U
HAYMHKMMA 3aIITUTE U CTIpeuaBama OBOT ()eHOMEHa Kpo3 JBa HaBeIeHA
3aKOHa, 3aKOH O CIIpeYaBary 3710CTaBJbaba Ha paay U 3aKOH O MUPHOM
pelaBamy pagHUX CIIOPOBA.

¢ 3akon o pany, Ciyorcbenu enachux Penyonuxe Cpouje, Op. 24/05, 61/05, 54/09, 32/13, 75/14,
13/17 - YC, 113/17, 95/18 - np. npormc.

7

Kpusnunu 3axonuk, Cryscoenu enacuux Peny6nure Cpéuje, 6p. 85/05, 88/05 - ucnpaska, 107/05
- ucnpaBka, 72/09, 111/09, 121/12, 104/13, 108/14, 94/16, 35/19.

8 3aKoH 0 MUPHOM pelliaBamwy paJHuX crioposa, Ciyowcoenu enacnuk Penybnuxe Cpouje, 6p. 125/04,

104/09 u 50/18.
°  3aKoH 0 CIpeyaBary 3710CTaBibama Ha pajy, Ciyocbenu enacnux Penyonuxe Cpouje, 6p. 36/10.
0 TIpaBuJIHHK O MpaBUIMMAa [IOHAIIAbA I0CIIO/ABALA U 3alI0CIICHHX Y BE3H Ca MPEBEHIIN]OM U

3aIUTHTOM OJf 3JI0CTaBJbarba Ha paxy, CiryxOeHn macHuk Penyonuxe Cpouje, 6p. 62/10.
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2. OAPEDBEIE, PA3SBOJ U 3HAYAJ 3ALLITUTE O/
3JIOCTABJbAIHLA HA PALTY

3nocTaBspame HA paay 3a Koje ce ogomahno tepMuH MOOWHT
(mobbing),"* npencraBiba MojaBy Koja je cBe uemha y pagHOM
oKkpyxemy. [IpBa Kibura y Kojoj je mperno3HaTo 3J0CTaBJbamke HA
pany Hamucana je 1976. y Amepunu, Hanucao je Kapon bpoacku
(Carroll M. Brodsky) koju je 6uo ncuxujarap. Tepmun “mobbing”
npBH je ynotpeduo erosnor (30010r) Konpan Jlopenir (Konrad Lorenz)
KOjH je TaKO Ha3Bao MOHAIIAKE HEKUX KUBOTHILA, HITP. ByKOBa, KOje
yapyKyjyhu ce Hanaziajy jeTHOT CBOT 4JlaHa, y HaMepH Ja ra ucrepajy
13 3aje/IHuUlIe, IITO MOHEKaa AOBOAM U 10 merose cMpTu. OH je Ty
10jaBy 00jalllibaBa0 TUME Jia Cy KUBOTHHLE 00JapeHe arpecHjom, Koja
UM CITy’KH y 00pOH 3a OrcTaHak jeauHke u Bpere.'? Ha TemesbuMa oBux
HCTPaKMBaba, MBEACKH IICUXOJIOT HEMAYKOT TTopekia XaHc Jlajman
(Heinz Laymann) ynorpe6wuo je TepmuH “mobbing” Kao ,,lICHXOIOLIKH
TEpPOp Ha PAJJTHOM MECTY KOjH C€ OTHOCH Ha HEETUYHY M HETIPH]aTeIbCKY
KOMYHHKAITH]y, & KOjU j& CUCTEMCKH YCMEPEH O] CTpaHe jeHOT WIH
BUIIIC TIOjeMHAlIa TIpEMa, YIIIaBHOM j€IHOM TOjeANHILY, KOjU je
300r Tora MOBEACH Yy MO3UIM]y 6ecrioMohHOCTH U HeMOryhHOCTH
na ce of ucte onopanu’."® JlajMaH je uCTpaxuBao OpOjHE MOKYyIIaje
caMoyOmcTaBa Kol MEIUIIMHCKHUX cecTapa Ipoy3poKoBaHe norahajuma
Ha pajy ¥ Tako J0mIao 10 eHOMEeHa 3J10CTaBJbarba Ha pay, 3a Koje
Ha [TOYETKY KOPUCTHO TEPMUH MalTpeThpame. Jla 6u ce roBOpHuiIo o
MOOMHTY, CMaTpao je J1a OBE aKTUBHOCTU MOPajy Jia Oyay yuecrasie u
TPajy Iy’KH BPEMEHCKH MIEPHO]I, YCIIe/1 yera Moxke 10hu 10 MeHTallHe,
TICUXOCOMATCKE M COLMjajHe MaTmke. JIajMaHOBU KPUTEPHUjyMH 3a
MOOWHT MoJ[pa3yMeBajy Aa ce oapel)eHo moHamame MoHaBJba HajMarbe
JEIHOM HENEJbHO W Ja Tpaje HajMame mmecT mecenu. [lo Jlajmany
CBaKH paJIHUK TOKOM CBOT paJTHOT Beka uma 25% miance n1a oyzae 6apem

11 TepMuH MOGHHT — 3JI0CTaBIbatbE, J0JIA31 U3 EHITICCKOT je3UKa, 0/ pedr mob — OJIOLL, CBETHHA,
pyJsba, ogHOocHO mobbish — mpocrauku, Bynrapas, rpyo. 13 oBe nBe peun mpousaiuia je ped mob-
bing — 3acTpamMTH METOIOM OJIOLIA, IICUXHYKU 10TyhH; APYIITBEHO AErpajjupaTh, yHUIITHTH JIMYHO
JIOCTOJAHCTBO M UCKJBYYHTH U3 couujanHe cpeauue. [lopen oBor Tepmuna, yecto ce cpehe u Tepmun
Oynunr (bulling) koju o3HauaBa 3actpammBame. HaBeneno npema b. Jlybapu.

2. Erich Fromm, Anatomija ljudske destruktivnosti, Prva knjiga, Naprijed, Zagreb, 1989, ctp. 27.

3 Heinz Leymann, “Mobbing and Psychological terror at workplaces”, Violence and Victims,
Springer Publishing Company, No. 5(2), 1990, ctp. 119-126. npey3ero ox bojan Yprapesuh, 3opan
Panynosuh, ,,JIoceOHM 00IMIN 3aIITHTE 3aIIOCICHHUX OJf 310CTaBJbarba Ha pany”, y: Cpcka nonumuyxa
mucao, IHCTUTYT 3a monutudke cryauje, op. 4/2016, beorpan, crp. 350.
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jemHoM kpTBa MoOuHTa. 'Y CMarpao je 1a y CaBpeMEHOM CBETY paJlHO
MECTO j€ jeIMHO MPeocTaio 00JHO MOJkE TJIe JbYIU MOTY YOUjaTH jeTHU
apyre 6e3 pusnka ja Oyay MpUBEICHH MPET JIUIE mpase.

JlajmMaH je yTUIao Ja y MpaBHOj TEOPHUjU, a U 3aKOHOJABCTBY
Oyze onmire je npuxeaheHo Jia 3710CTaB/babe Ha pajly OCTOJU CaMoO y
CITy4ajy HOHaBJbar-a TAKBOT MTOHAIIAmka. 10 3Ha4M /1a jeJHa H30JI0BaHA
pazmba He MOKe OMTH KBaIM(HUKOBaHA Kao 3JI0CTaBJbamkbe Ha paly, Ma
KOJIMKO JIa Cy 030UJbHE HeHe mocieauie. '®

[Topen JlajmanoBor onpehema MoOMHTa, YECTO CE€ IUTHPA
u nebuHUIMja MOOUHTA cajpaHa y (paHIyCKOM 3aKOHY O
couujanHoj moaepuusanuju u3 2002. rogune: “MOOHHT je ICUXUYKO
MaJITPETUPAKhE KOj€ Ce MMOHABIbA ITyTeM PalibH (aKIKja) KOjuMa je b
WUJTH TIOCTIETATIA JISTPaIaliija PAJHUKOBUX PAIHHIX YCIIOBA, KOj& MOTY
JIOBECTH JI0 HaIlajJa ¥ HAHETH IITETY JbYJACKAM TIPABUMa U JbYICKOM
JIOCTOjaHCTBY, YTUIIATH Ha (DU3MYKO MIIU MEHTAIIHO 3/IPaBJbe WIH
KOMITPOMHTOBATH XPTBUHY TipodecroHanny oyayhaoct”.!”

Hcrtopuja 3mocTaB/bamka Ha pagy MMa JTyOOKe KOpEHEe |
cMmarpa ce Jia je MOOMHT CTap KOJHMKO M Tojesia pajia, aju MocTaje
TPAHCIAPCHTaH, KAO U APYTe HOBPE/Ie JbYACKHX MPaBa TCK Y 3a/HX
HEKOJIHKO ;[eueHHJa Jjep je cKyma M HITeTHa IojaBa Koja nory6H0
yTHYE Ha JIOCTOjaHCTBO Ha paay. MHOTO je TepMUHA Y KOjuMa je
caapkaH oBa] (PEHOMEH: IMCUXOJIONIKO 3JI0CTaBJhAE, TICUXOJIOIIKO
MaJITpeTUpamke, TCUXOJIOMIKA TEPOp, MOPAITHO MalTPETHPAHE,
MOPAJTHO 3JI0CTaBJbakbe, EMOIIMOHAIHA 3JI0yIIOTPe0a, BUKTHMU3AIIH]ja,
HIMKaHUPAHE, MYUYCHhE, KHELEHE CY CaMO HEKU O] FhHX.

[TpoGiem 3110cTaBIbamkba Ha PAJTY je KOMIUIEKCAH U lbUMe ce OaBe
pa3nuuuTe HayKe, MOCeOHO Mo MUTamy y3poka.'® Jlakie, MOOUHT ce
MOJKE MOCMATpaTH U JIOKa3UBaTH Ca BUIIIE acTEeKTa, a U3BOjuheMo
Y JIAKO TIPETIO3HATH Oap MEeT MPUCTYIIA: TICHXOJIONIKH, METUIINHCKH,

4 Frequently asked questions to Dr. Leymann, Internet, http://www.leymann.se/English/00005E.
HTM, 18/04/2020.

15 Onra Byukosuh Kuhanosuh, ,,MoGuUHT: nperno3HaBabe, NpoLecyrpambe, CAHKIMOHUCAE - 3aKOH
u paxca®, Paono u coyujanno npaso, Yapyxemwe 3a paaHo npaso, beorpan, 6p. 2/2017, ctp. 257.

16 Jbyounka Kosauesuh, ,,ITojam 310cTaBibarba Ha pajiy y 3aKOHOAABCTBY M CYJICKO) MPAKCH
Peny6nuke Cp6uje”, HaB.zeno, ctp. 230

7" Jlunuja Bykuh, ,,3nocraBibame Ha paxy (MoOuHT)“, burmen Bpxognoe kacayuonoe cyoa, Op.
3/2017, beorpaz.

18 TIpenpar Josanosuh, ,,HopmarusHu okBipu MobuHra®, Coyujanna npasa u 0ocmojancmeo Ha
pady, Yopyxeme 3a pagHo npaso, beorpan, 2008, crp. 43.
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COIMOJIOLIKY, EKOHOMCKH | TpaBHU npucTy1l. '* Pehu hemo nap peun
O CBAaKOM OJI FbHX.

[cuxonomky NpUCTy je BaskaH 3aTo MITO Cy ICUXUYKE Terode
npBe M Hajuyemrhe mocieauIe 3J10CTaBbakba Ha Paay U YE€CTO H
OCHOBHH JI0Ka3 JIa 3710CTaBJbAE MMOCTOJH.

Kana 31mocraBspame JoBese 10 MOoCIeula Mo 3paBJbe, OHIa
CMO Ha TEepPEeHY MEIUIIMHE, a Hajuenrhe MmociaeauIe Koje ce jaBibajy
cy ¢pusnuku nopemehaju Kao MTO Cy XPOHUYHH yMOD, ITpoOaBHE
CMETHEe, MPIIABJHECHE WM IPEKOMEPHO I'0jehe, CMathbeHU UMYHHUTET,
1aBo0oJbe, 0010BH, 3aTHM nopemehaj mpuiarol)aBama Koju ce jaBiba
y Behunu ciydajeBa, npeacrasiba omrehemhe COLUjaHOT WU PaHO-
aKaJeMCKOT ()yHKIIMOHUCAmba U HAIIPEA0Bamba, TyOUTaKk MOTUBALIU]E 1
€HTYy3Hja3Ma, EMOLMOHAIHY TIPa3HUHY, a Pe3y/ITyje aHKCHO3HOIINY 1
JENPECUBHUM PacCHONIOKEHeM. JaBibajy ce U MOHAIlIajHU CUMITOMHU
Kao IITO Cy TYOMTaK KOHIICHTpallrje, 3a00paBHOCT, €KCTUIO3UBHOCT,
npeTepaHa OCeTJFUBOCT Ha CIIOJballbhe CTUMYIaHce, Oe3ocehajHocT,
MOPOJIMYHM MpoOsIeMH, pa3Boj Opaka, CyUIIMAHOCT, UTI. CBe OBe
CMETHIbE TpeJia3e y XpOHUYHE OOJEeCTH KOje JAOBOAE IO TPajHOT
WHBAIMANTETA U HAITYIITamba PaJHOT MECTa, 1A YaK U CaMOyOHCTBa,
aKo Ce Ha BpeMe He TPYKH ajiekBarHa momoh.?

COIMOMOMIKY aCMEeKT 3JI0CTaBJbakha HA Pagy OJHOCH C€ Ha
MEHTAJIUTET, Ipeapacyne, ooudaje, KyuTypy, KyaTypy KOMyHI/IKaIII/Ije
TOCJIOBHY KY/ITYpY, ONIITE MOPAJTHE HOPME H HCTOPH]CKE OKBHPpE.
Y rpynama Ha pagy je 4ecTo IpHUCyTaH (GCHOMEH JOMHHALM]e
MEHTaJIUTEeTa MOOEAHUKA, NMPUKIambake TUMY KOJU je jaud U
UIeHTU(UKAIIM]a Ca arpecopoM y LIUJbY HEKUX OeHeduTa 1 n30eraBarme
arpecuje. Takohe, Ha MOOMHT yTHUYY U OIHOC IIpeMa ayTOPHUTETY Y
HEKO JIPYIITBY, IPEAPACY/e WK HAYWHE KOMyHHUKaIHje.?!

ExoHOMCKH acrieKT ce MpBEHCTBEHO OJHOCH Ha MOCIEIUIEe
3JI0CTaBJbakha M 1IEHY KOjy CBHU Iiahajy, Kako MOCoaBal] Tako 1
3arocyieHu. [lag mpoayKTUBHOCTH, IIEHE JIeUeHmha, 00JI0Bamka, CaMo

19 Cenayn Jamapesuh, “Mo0uHr y npakcu u tokymentuma EY u Cpouje”, 36opnux padosa lpasnoe
garynmema, Ilpasun daxynrer y HoBom Cany, Hosu Cax, 6p. 1-2/2008, ctp. 547.

2 Hcro.
2 Jlasap JoBeBcKH, ,,MOOHHT Ka0 pajHO-IPABHU U PaJIHO-COLMOJIOMKH (eHoMeH", [IpasHu dicusom,
Vnpyxeme npasauka Cpouje, 6p 11/2011, Beorpax, ctp. 519.
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Cy HEKe O] EKOHOMCKUX T€Ma M KaTeropuja JAUPEKTHO YCIOBJLEHE
MOOUHIOM.??

[IpaBHM acTieKT ce OTHOCU Ha HAYMHE KaKo je ypeleHa 3amtura
O 3]I0CTaBJbamba Ha pajy, Na Mope HAIIMOHAIHUX 3aKOHO/IAaBCTABa,
OJ1 BAXKHOCTH j€ ¥ MelyyHapoiHO ypehuBame oBe obactu. Pe3omynuja
EBporickor napiamMeHTa o y3HeMHpaBarby Ha palHOM MECTY U3 TI031Ba
CBE 3eMJbE WIAHHMIIE JIa CE CYTIPOTCTABE 3JI0CTABJbAY U CEKCYATHOM
y3HEMHpaBamwy. Ha PaJHOM MECTY, Ja U3MEHE U JolyHe nocrojehe
3aKOHO/JABCTBO W TMPEUCIIUTAJy 3aKOHCKE Ie(QUHHUIUjE Y OBOj
o0nacTH, Kao 1 Jia u3rpaje epuKacHe MexaHu3Me paBHe 3alTHTe. >
Mehynaponna opranusaiuja paja j€é Ha CBOJy CTOTOJUIIEHHUILY
2019. ronune ycojuna Konsenuujy 190 o enuMuHanmju Hacusba U
y3HEMHpaBama Ha pany.’*

KaznaroBopumo o Bpcrama MOOHHTa, pa3InKyjeMO XOPU30HTAIHI
MOOMHT KOjHU ce BpIIH ce Mel)y 3arociieHnMa Ha UCTUM TTO3HIIHjaMa y
XHjepapXuju OpraHu3aliyje 1 BEpTUKaIHU MOOUHT KOjU C€ CIIPOBOIU
ox HanpeheHunx ka noapeheHnma y opranuszanuju.”

Takohe, y 3aBHCHOCTH O] MOTHBa MOOWHTA, Pa3JIMKYjeMO
€MOLIMOHAIHA U CTpaTellku MoOWHT. EMOnmoHamHn MOOUHT je
MOCJICNIIA TTATOJIOMIKE TTOTpeOe 3710CTaBhada 32 MOOUHTOM Y PaHO]
CpeAMHH, a CTPaTEHIKK MOOUHT je POy3pOKOBaH HHTEpecuMa, OUII0
E€KOHOMCKHM, Ja 3alI0CIICHH Ja OTKa3 ¥ TUME 0CII000/T MOCIIOIaBIIa
TPOIIKOBA, JOK j€ MOJUTHYKH MOOWHT YCIIOBJHCH TMOJUTHIKUM
UHTEpEeCHMa.

MoOUHT ce MOXKE OAPENUTH Kao YBPEAJbHUBO IOHAIIAHE
Koje ce maHudecrtyje Kao OCBeTOJ'by6I/IBI/I CYpOBH, 3II0HAMEPHHU
WIu HOHI/I)KaBaJth/I MOKYIIaju J1a ce caboTupa jeaH WM Tpyna
3an0CIIeHuX. >

310cTaB/bakbe y MO3UTUBHO-IIPABHOM CMUCITY Y 3aKOHY
0 cIpeuaBamy 3JI0CTaBJjbalba Ha paay je oapeheHo Kao cBako

2 Bpanxo Jly6apnaa, ,,MoOunr/BynuHr Ha pajy*, HaB.jeno, crp. 458.

% Bojan Ypuapesuh, 3opau Pagynosuh, ,,[ToceGHM 00IMIM 3a1ITHTE 3aI0CICHAX 01 310CTaBIbaba
Ha pany", Cpneka nonumuuxa mucao, IHCTUTYT 3a monutuuke ctyauje, op. 4/2016, beorpaz, ctp. 350.

2% Violence and Harassment Convention, 2019 (No. 190), Internet, https://www.ilo.org/ilc/ILC-
Sessions/108/committees/violence-harassment/WCMS_711570/lang--en/index.htm, 18/04/2020.

% Bpanko Jlybapya, ,,Mo6unr/ByiuHr Ha pany*, HaB.jieno, crp. 451.
% Bojau Ypaapesuh, 3opan Pagynosuh, ,,[ToceOH#I 00MMLIH 3aLITUTE 3aMOCICHHX Of 3I0CTaBIbaba
Ha pajy*, HaB.zieno, cTp. 354.
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AKTUBHO WJIM MMACHBHO TOHAIIAKE MPeMa 3aroCiICHOM WM TPYIH
3aroCiIeHNX KOJ| TOCJIO/IaBIla Koje ce MOHaBJha, a Koje 3a IHJb
MMa WU TpelICTaBjba MOBPEIy JOCTOjaHCTBA, yIIIeNa, JJMIYHOT H
npo¢eCHOHATHOT MHTETPUTETA, 3/IpaBJba, MOJIOXKaja 3arl0CICHOT U
KOje M3a3uBa CTpax WU CTBapa HempHjaTesbCKo, MOHMXkaBajyhe umu
YBPEIJBUBO OKPYKEHE, IOTOpIIIaBa YCIOBE pajia Uiu JOBOJIHU 0 TOTa
Jla Ce 3al0CICHH M30JTyje WM HaBEIC /1a Ha COTICTBEHY MHUIIU]aTUBY
pacKWHE PaJIHU OJTHOC WITA OTKaKE YTOBOP O Pajy WU APYTH yTOBOP.
Taxolhe, mox 310cTaBIbakBEM C€ TIOPAa3yMeBa M MOACTULIAE HIIH
HaBol)eme APYIMX Ha HABEACHO MOHAIIame.”’

HajBaxHuju eneMeHTH y OBOM 3aKOHCKOM ojpehemy
3J10CTaBJbakba, KOJUM C€ OHO YCIIOCTaBJba, Cy: a) NOHABJbAILE,
OJTHOCHO Y4eCTalloCT ofpeheHor nmonamama; 0) (HeraTuBaH) yTHIIA]
onpeheHor moHamama Ha JIMYHOCT (JI0CTOjaHCTBO, YIVIEHA, /TUYHU
U npodeCHuOHAIHN/ UHTETPUTET, 37paBJbe) U MOJI0XKa] 3aM0CIICHOT,
OJIHOCHO Ha FETOBO PaJIHO OKpPYKEHE.”

3. 3JIOCTABJbAKBE HA PAJTY KAO ITPEJMET PAZIHOI'
CIIOPA

3akoH O CIpeyaBamy 3JI0CTaBJbaba Ha pPaay MPOMHCAHO je
J1a 3aI0CIICHU KOjH CMaTpa Jia je W3JI0KEH 3JI0CTaBJbarby O CTPaHe
MOCITO/IABIIa, KA0 U 3aIT0CIEHH KOj! HHj€ 33J0BOJbAH HCXOIOM MOCTYIIKA
3aIITHTE OJ1 3I0CTaBJbaha KOJI MOCIIOAABIA MOTY J1a ITOHECY TYKOY
HAJIJICKHOM CyJy, a Taj crop jecte paauu crop.”’ Ca apyre cTpane,
3aKOHOM O MHPHOM peIIaBamby PaJHUX CIOPOBA MPOIKMCAHO je Ja
ce MHIMBUIyaHUM PaJHUM CIIOPOBHMMa, M3Mel)y ocrasor, cmarpajy
CIIOPOBHU IMOBOJIOM JMCKPUMHHAIIMjE W 3JI0CTaBJbakba Ha paiy.>’
MeljyTum, 310CTaBbambe Ha paay MOKe J1a Oy/ie 3aCHOBaHO Ha HEKOM
JIMYIHOM CIIOPY, @ Jia C€ CaMO UCII0JbaBa Y PaJHOM OKPYXKEHbY, a J1a je
caMo (OpPMAaITHO MPEIMET PaTHOT CIIOpa.

27 3aKoH O clpeuaBamy 310CTaBbawba Ha pany, Cayscoenu enacnuk Penyonuxe Cpouje, 6p.
36/10, umn. 6.

2 Jbybunka Kosauesuh, ,,[Tojam 3i0craBibatba Ha pajy y 3aKOHOJABCTBY U CYICKO] HPAKCH
Peny6nuke Cpbuje”, HaB. aeno, ctp. 224.

2> 3aKoH O CIpeyaBamy 310CTaBibama Ha pajy, Ciyocbenu enacnuk Penyonuxe Cpouje, 6p. 36/10,
. 29.

39 3aKoH 0 MUPHOM pellIaBamy paJHIX criopoBa, Cuyoicbenu enachux Penyonuxe Cpouje, 6p. 125/04,
104/09, 50/18, . 3.
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PanHu criop Moxe jaa ce oJpeau Kao Crop Hactao usmelhy
paJHUKa, OJHOCHO CIYKOGHHKa W opraHu3anuje (MocIoIaBIa)
IIOBOJOM IOBPCAC IMpaBa HJIM HCIMOCPCAHUX JIMYHUX HMHTECPCCa
MPU3HATH MPABHUM IMPOMUCHUMA, KOJICKTHBHUM YTOBOPOM HIIN
YrOBOPOM O pajy | 3a 4YHje je peliaBarme Haiekan ofapeleru opran.?!

Pannu criop ce Moxke ofpeauTH ¥ Kao CIop KOju HacTtaje 300r
MOBpeJIe MpaBa 1 00aBe3a U3 paHOT OJJHOCA W3Mel)y 3arociIeHOT U
nocioasma.>?

[To HeknM MUTIIBEHUMA, PAJTHU CITOP j€ OHAj CTIOP KOjH HAcTaje
u3Mel)y cTpaHaka paJHOT OJIHOCA OHJIAa KaJia jeJJHa CTPaHKa PajHOT
O/IHOCA YMIbEHEM WIIN HEUHI-EHheM OHeMoryhaBa ocTBapuBambe Ipasa
WM BPIIIY [TOBPE/IY IpaBa WK HHTEpeca 3aCHOBAHOT Ha MpaBy ApPyTe
CTpaHKe 3a u3MeHy nocrojehux, Wi yTBpAu HOBA IIpaBa 1 obaBese,
OJIHOCHO ycJoBe paja.™

Jpyrum peuuma, npeaMeT pagHor criopa MO)Ke OUTH TOBpeaa
WH/IMBUYATHOT TIpaBa paJHHKa TOjeJNHIIA HA JOCTOJaHCTBEH pPajl,
MOBpE/ia HETIOCPEAHOT JIMYHOT WHTEpEca 3JI0CTaBJbakbeM Ha Pary
KpO3 MOBPEAY JOCTOjaHCTBA, YIVieaa, JMYHOT U IPOPECHOHATHOT
MHTETPUTETA, 3/IpaBiba, M0JI0XKaja 3all0CIICHOT, U3a3uBamba CTpaxa,
CTBapama HEINpHUjaTeJbCKOT, MOHMKaBajyher Wiu yBpeaJbUBOT
OKpYXeHa U MOoropliaBama yciaoBa pajaa. Jlakie cBe oHO 10 yera
JIOBOAX 3JI0CTABJbAGE HA PaLy.

Cy0jekTu paJHOT criopa ¢y OHH u3Mel)y Kojux mocroju paaHu
CIIOp, 112 TaKO FOBOPHMO O JIBE CTPaHe, J€ITHO] KOja je TIOKpEeHyJIa CIiop
u z[perJ MPOTHUB Koje ce Boau crop. Kao cybjekru pamHor criopa
Ce jaBJbajy paJHUK U MOCIIOJABAIl, OMHOCHO CHHIUKAT U YIAPYKCHE
nociojasana ca apyre crpane. Koa 3nocrasibama Ha pajay cy0jexTH
Criopa cy 3arocjeHH U MOCIoaBall ca CBOjCTBOM (PH3UYKOT JIMIIA
VI OJITOBOPHO JIAIIE KOJI ITOCJIOJABIIa ca CBOjCTBOM IPABHOT JIMIIA,
3aroCiieHN WJIM Tpyla 3armocieHruX KOJ MOCIOAaBIa, KOjU BPIIH
37I0CTaBJbabE. 3II0CTaBIbahe HUCY U CIIOPOBU U HENPUJATHOCTH KOje

3 Anekcanzap Banruh, Munosau [Jlecniorosuh, Ocnosu padnoe npasa Jyzociasuje, cucmem
camoynpagnux melycobnux paonux o0oca u 0CHogHux npobrema coyuonoeuje paoa, CaBpemMeHa
aaMuHKCTpanyja, beorpax, 1978, ctp. 327.

32 Buajko bpajuh, Paono npaso - pajHu OHOCH, IPYTH OHOCH Pajia U COLMjaIHO OCUTYparbe,
CaBpemena agMuHucTpanuja, beorpan, 2001, ctp. 424 .

3 Bopusoje llynnepuh, ,,0 paasom ciopy*, Anainu ITpaBHor dakynrera Yausepsurera y beorpasy,
IMpauu daxynrer, beorpan, 6p.1-3/91, ctp. 354.
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3a10CJIeHN MMajy ca CTpaHKama, KIIHjeHTHMa, KyIIuMa, aujeHTumMa
WIN JIpyTUM JIMIA ca KOjHMa J10j1a3e y KOHTaKT TOKOM paja.

Kana roBopumo o Bpcrama paJHuX CHOpoBa, Hajuenthe cy
MPUCYTHE KJIacu(]UKaIMje paaHuX CIIOPOBAa Ha MHIWBHIYAIHE H
KOJICKTHBHE, a K0 IITO CMO HABEJIM, 3aKOHOM O MHPHOM peIIaBamby
PaHUX CIIOPOBA 3JI0CTABIBAE HA PaLy je oapel)eHo Kao MHANBH/IYTHH
paHH CTIop.

[lon MHAMBHIYATHUM paJHAM CIIOPOM C€ TIOApa3yMeBa CIIop
Koju HacTaje m3Mmelhy pajHuKa, Kao 1MojeIMHIIA U ITOCI0AaBIIa TIOBOIOM
HETPU3HABAkha HIIH MIOBPEJIC WHINBUIYATHOT (TI0jeIUHAYHOT, THYHOT
MpaBa) U3 PagHOT OJHOCA WJIM HEMOCPEIHOT JIMYHOT WHTepeca
3aCHOBAHOT Ha ITPaBY WJIM TIOBOIOM ITOBpPE/IE paiHe o0aBe3e 13 pajHor
ofiHOCa yTBplh)eHe mpaBHUM nponucuma.**

[lon uHAMBHUIYaTHUM paJHUM CIIOPOM C€ IMO/pa3yMeBa CIOp
n3Mel)y paTHUKa ¥ TOCTIOABIIA Y BE3H Ca 3aKJbYYHNBAKEM, TOCTOjalbeM
WM IPECTAHKOM MHAMBUIYATHOT YTOBOpa O pajiy, KOjU Ce peliaBa npes
HAJUTCKHUAM CYJIOM WU PYTHM OPTaHOM y YTBPl)EHOM MOCTYIIKY.>

[ox vHAMBUTYATHUM PAHAM CIIOPOM MOXKE C€ TIOIpa3yMeBaTH
U Ccrmop Koju HacTtaje mu3Mmel)y paaHuka, OJHOCHO CIy»KOEHHKA
u opraHusanuje (IMOCJIOAaBlia) MOBOJOM MOBpEIE IMpaBa WIH
HETIOCPEIHUX JINYHUX MHTEpeca MPU3HATHX MPABHUM MPONHCUMA,
KOJIEKTUBHUM YTOBOPOM WJIM YTOBOPOM O pajy, 3a YHje je peliaBame
HajexkaH oxpehern opran.*

WunuBuayanHu pagHu CIIOPOBH C€ MOTY Je(DUHHCATH U Kao
CIIOPOBU KOjH HacTajy u3Mel)y mojenuHor pagHuka u npemyseha,
OIHOCHO TIOCJIO/IABIIa IIOBOJIOM YTBphMBama MM OCTBAapHBambha IpaBa
U3 pagHor oxHoca.’’

VY ckiany ca HaBeICHUM, 3JI0CTaBJbakbE Ha pajty je oxpeleHo kao
WMHAWBHUIYaJIHU PaJIHU CIIOP KOJU C€ MOYKE pelllaBaTh MUPHUM Iy TEM,
a KOju ce jaBJba U3Mehy paJHUKa 1 TTOCI0aBIIa Y BE3H OCTBAPUBAHA
npaBa Ha JOCTOJaHCTBEH paj. 3aloCICHOM KOjU j€ H3JI0KCH

3* Hero, crp. 355

3 Nywan [TapaBuHa, ,,PajiHu CIIOp y jyrOCIOBEHCKOM U yIIOPEAHOM 1paBy®, [pasnu dcusom,
Vnpyxemwe npasuuka Cpouje, 111 Tom, beorpan, 1995, ctp. 552.

3¢ Anekcannap banruh, Ocnosu paonoe npasa @HPJ, npupyunuk 3a cmyoenme npasa, Hay4na
kmura, beorpan, 1955, crp. 237

37 Tlpenpar Josanosuh, Paono npaso, Ciyx6enu riacHuk, beorpaz, 2000, ctp. 373.
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JIYTOTPajHOM HIMKaHUPamkYy M 3JI0CTaBJbarby 300T HEKOT (PU3NYKOT
CBOjCTBA Ha MECTY pajia, moBpeleHo je mpaBo Ha JIOCTOjaHCTBEHU PaI.

4. 3AKOH O CIIPEHABABY 3JIOCTABJBABLA HA PAAAY U
ITOA3AKOHCKA AKTA

Kipyunn mpommcu Kojuma je peryiucaHa 3amTHTa Of
3710CTaBJbamka Ha pay y PenyOmuim Cpouju je 3akoH 0 cripedaBamy
370CTaBJbamkba Ha paay>® u [IpaBWIHKMK O mpaBHJIMMa MOHAIIAKA
MOCIIO/IaBAalla M 3allOCIICHUX Y BE3U Ca MPEBEHIINjOM H 3aIITHTOM O
3JI0CTaBJbatba Ha pajy.”’

Kana cy oBu nponucu goHeTH, pe Aecer roauHa, Pemyomika
CpOwuja je Omiia mpBa y pernoHy Koja je iMaJia 3aITHTY OJ1 37I0CTaBJbambha
Ha paay aetasbHO ypeheHy u npornucany. Takohe je cienupuaHoCcT
KOja je mpaTuja JOHOIICHE OBUX MPOMUCA BUCOK KOHCEH3YC
Mel)y comujanHuM mapTHepuMa, CHHIAUKATHMAa, MOCI0JaBlIHMMAa
npeicTaBHULIMMA Biiaze, anu u ekcriepTuMa Koju Cy KOHCEH3YCOM
MIPUXBATUIIN TEKCT MPOIIHCA.

3akoH je cTynuo Ha cHary 5. jyHa 2010. roquse, a ocTaBJ/beH
je pox on 90 mana o AaHa cTymama Ha CHAary 3a MPHUMEHY, Tako Jia
ce npumemyje ox 04. centemOpa 2010. roguHe U OBE TOIMHE Ce
HaBpIIIaBa JIECET TOJIHA HETOBE MIPHMEHE. Y3 JIOHOICHE OBOT 3aKOHA
u [IpaBuHuKa, TOHETH Cy ¥ 3aKOH O 3a0paHu JUCKpUMHUHAIIH]E, 3aKOH
O PaBHOIIPABHOCTH I0JIOBA, 3aKOH O CIpeYaBamby JTUCKPUMUHALIM]jE
oco0a ca MHBAJIMIUTETOM, CBE Y LIUJbY 3AILTHUTE 10CTOJaHCTBA HA PaIy
Y TapaHTOBaa jeJHAKOT TPETMaHa CBUM rpalhaHuma.

[IpeameT 3akoHa je MPBEHCTBEHO CIIpeuaBame M 3abpaHa
3JI0CTaBJbaba Ha pajy W y Be3W ca pagoM, oapeheH je mojam
3710CTaBJbaba Ha Pajy, 3aTUM U 3JI0yHOTpeOe IpaBa Ha 3710CTaBIbabe
Ha pazy, Mepe 3a yHanpehuBame o1HOCa ¥ ITOCTYIIAK 3aIITHTE JINIA
M3JI0KEHUX 3JI0CTaBJbaly Ha paiy, Kao M HAA30p HaJ MPHUMEHOM
3aKOHa 1 MPOITKCA0 j€ Ka3He 3a MPEKpILIaje MOCI0aBIa U OATOBOPHOT
JIMIIA KO MOCJIO/IaBIIA.

3% 3aKoH 0 cripeyaBary 370CTaBibama Ha pajy, Ciyocbenu enacnux Penyonuxe Cpouje, 6p. 36/10.

¥ TIpaBHJIHHK O NPaBHJINMa IOHAIIAKA MOCI0ABalA M 3alIOCICHUX Y BE3U Ca MPEBEHIMjOM U
3aIUTHTOM Off 3JI0CTaBJbarba Ha pany , Cuyorcoenu enacnux Penyonuxe Cpouje, 6p. 62/10.
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3aKoH ce mpuMeYyje Ha CBE TOCIOaBIle, TpaBHA U (PU3UUKA
JuIa, Ap’KaBHE OpraHe W OpraHu3aiyje, OpraHe U OpTraHu3aINje
TEPUTOPHjaTHE Ay TOHOMH]jE U JIOKAJTHE CaMOyTIpaBe.

Crienin(UIHOCT OBOT 3aKOHA j€ IITO CE MPUMEbYje U Ha JTUIa
aHT@KOBAaHA BaH PAJJHOT OJJHOCA, jep Ce IO 3aII0CIICHUM TIO/Ipa3syMeBa
JIMIIE Y PAJJHOM OJTHOCY, aHT&KOBAHO BaH PATHOT OTHOCA, IT0 YTOBOPY
0 00aBJbamy MPUBPEMEHHUX U TIOBPEMEHUX ITOCIIOBA, YTOBOPY O JIEIY,
YTOBOPY O JOMYHCKOM Pajy, YTOBOpY O CTPYYHOM OCIIOCO0JbaBaBkY
U yCaBpllaBamy KO IIOCIO0AABLa, yTOBOPY O BOJIOHTHUpPAY, KA0 U
Ha CBAaKO JIPYTO JIMIIE KOje MO OMJI0 KOM OCHOBY YYECTBYjE y paay
koA mocioaaBna. OBako MIMPOKA MPUMEHA j€ TUPEKTHO TOCIEIUIa
KOHCeH3yca Mehy coumjaqHuM MapTHEpUMa MPUIMKOM paja Ha
MIPUIIPEMHU OBOT TIPOTIHCA.

3akoHOM je 3a0pameH OWIO KOju BHUJ 3J10CTaBJbarmbha Ha PaIy
Wy BE3W ca pajJoM, aju M 3JI0ynoTpeda mpaBa Ha 3aIITUTY O]
3JI0CTaBJbamba. 3I0CTaB/bad MOXKe Ja Oyae mocionanall ((hU3HIKo
JIHIIE), OATOBOPHO JIUIIE KOJI MOCIOIaBIa (HIIP. AUPEKTOP, MUHKCTAP),
JPYTH 3ar0CJICHU WU TPyTIa 3al0CICHHX.

3akoH oapelhyje na na 6M ce HEKO MOHAIIAKEe CMaTpaso 3a
3710CTaBJbarke, OUTHO je Ja ce MOHABJba U J1a UMa 3a IHJb TIOBPELY
JIOCTOjaHCTBA 3arocieHor. Anu u onpelyje 3moymorpely npasa Ha
3alITHTY O]l 3JI0CTaBJbamba KOjy YMHH 3aIOCICHU KOjU TIOKPEHE HITH
MHHUIMPA TOKPETake MOCTYIKA 33 3alITUTY O 3I0CTaBJbamba, aKko
j€ uMao 3a uJb J1a: 3a cedbe win Ayror npubaBu MaTepujaiHy WU
HeMaTeprjaiHy KOPUCT U HAaHECE LITETY APYTOM JIUILY.

BakaH enmeMeHT OBOT' Tpomuca je MPEeBEeHIMja, OJHOCHO
CHpeYaBame 3J0CTaBJbambha, Mla C€ TAKO NMPONHKCYje J1a 3al0CICHU
uMa TpaBo j1a Oyae yno3Har ca 3a0paHOM BpIIeHa 3JI0CTaBJbamba
Y TIpaBEMa B o0aBe3aMa y Be3W ca 3a0paHOM 3JI0CTaBJbamba, Mpe
CTyIama Ha paj MUCMEHUM 00aBelTaBalkbeM Y TOKY paaa o0ykama,
nH(popMHCamkeM, Ha 3aIITUTY O 3J0CTaBJbakba KOJ IOCIOIaBIA
Y TIpeJ] CYJIOM, Jia MHUIIUPA MMOKPETamhe MOCTYNKA 3a 3alITHTY O]
37I0CTaBJbakba aKo Ca3Ha 3a TaKBO IMOHaIame.

3amTuTa ofl 370CTaBJbakba Ha OCHOBY OBOT 3aKOHA OCTBapyje ce
KOJI TTOCJIO/IaBIIa Y MOCTYIIKY OCPEI0Baka, Y MOCTYNKY yTBphuBama

4 3opan MBomesuh, ,,3ak0H 0 cripevaBary 3710CTaBibama Ha pay™, [Ipasnu sanucu, [IpaBHu
¢axynter YHuBep3uret YHuoH, beorpax, 6p. 2/2010, ctp. 454.
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OATOBOPHOCTHU 3a HCHIOIITOBAKC pPadHC AUCHUINIMHC, OJHOCHO
IOBpENY paHE JY>KHOCTH U IIPEJl HAJUIEKHUM CYJIOM Y ITApHUYHOM
MOCTYIIKY, KOJU UMa KapaKTep pajHOr Cropa.

3axTeB 3a MOKPETame MOCTYITKA ITOTHOCH CE Y THCAHOM OOJIHKY,
Mopa OuTH 00pa3i0oXKeH, a Tula opianheHa 3a MOKpeTame MOCTyIKa
MOTYy OUTH: 3aITOCIICHH KOJH CMaTpa J1a j& U3JI0KEH 37I0CTaBIbamby, Ipyra
JIMIIA, Y3 CaIJIACHOCT 3aIOCIICHOT, ¥ TO: TPEACTABHUK CUH/IMKATA, JIUIIE
HaJUIEXKHO 32 IocIoBe 6€30eTHOCTH U 3/IpaBJba Ha pajy NpeICTaBHUK
3aIMoCJIeHUX 3a 0e30eTHOCT U 3paBJbe Ha pajy, oa0op 3a 6e30eqHoCT
U 3/IpaBJbe HA pajy.

3axTeB ce MOJHOCH MOCIO0/AaBILy (Kaja je mocionaBal GU3NIKo
JIMIIE), OJTOBOPHOM JIMILY KOJ TOCIOAABLA (IUPEKTOPY, MHHUCTPY,
OJTHOCHO JPYTOM JIMITy OBJAIINE€HOM 3a OIJTyYHBamke O MPAaBUMA,
o0aBe3ama M OJrOBOPHOCTHMA 3aMOCIIEHUX ), TOCIO0AABAll j& dyXKaH
712’y pOKy OJI TpH JIaHa OJ] TIpHjeMa 3aXTeBa ITOHYIN CTpaHaMa y CIIopy
MoCpeoBame, MOCpeHUKa opel)yjy cnopasyMHO CTpaHe y Cropy
U TPEeACTaBHUK IOCIO/IAaBLIa, POK 3a ofpehuBame, 0THOCHO H300p
MOCPETHUKA je TPH JIaHa O] JIaHa IIpHjeMa MOHY/IE 3a TOCPEIOBabEe.
[TocnonmaBar; koMe je MOMHET 3aXTEB 3a MOKPETame MOCTyIKa
MOCpeIOBamka, MOXKE JIa MOXKE J]a IPUXBATH MMOCPETOBAKE — POK je
3 naHa ox AaHa MpHjeMa 3axTeBa, 3aTHM Ja 0J0Mje TOCPEI0Babe
WM /1a C€ HE U3jaCHU Y MPOMKCAHOM POKY, YAME C€ MOCTYIaK OMeT
okoHuaBa. [Tocpennuka cnopasymHo onpelyjy 3amocieHu koju je
M3JI0KEH 3710CTaBJbakby U MOCI0/aBal] (OHOCHO OATOBOPHO JIMLIE Y
MIPABHOM JIMILY ) KOjU CE€ TEPETH 32 3JI0CTABIHAE.

[TocTynak mocpenoBama je XxuTaH, HehopMasaH U 3aTBOPEH
3a jaBHOCT. [locpenHuK cTpaHama y cropy IoMake Ja IMOCTUTHY
CTIOpa3yM M MOXE Jia BOAM OJIBOjEHE HJIM 3ajeJHHYKE Pa3roBoOpe ca
CTpaHama, Jia J1aje MpeyIor MOTyhiX HaYMHa pelllaBama Cropa, ajiu
HE U J1a cTpaHaMma y criopy Hamehe periewse. CTpaHe y criopy MOTY |
Jla ce cropa3yMejy O HauhHy Ha Koju he ce mocTymak nocpeioBama
CIPOBECTH.

[TocTtymak mocpenoBama Cc€ OKOHYAaBa 3aKJbyUHBAHEM
cropasyma usmel)y crpana y cnopy. [locpenoBame je ycreno ako
CTpaHe y CIOopy 3aKJbyue CIIOpa3yM y POKY OJl 8 paJHUX JlaHa OJ1 JaHa
onpehuBama OCPETHNKA, & MOXKE C€ y ONPABIAHUM CIIy4ajeBHMa
npoayxutu 10 30 mana. Criopasym Ou Tpebayio 1a caipKu Mepe
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yCMepeHe Ha HpeCTaHaK 1501851 I/ICK.TI:yLIeH;e MOFYhHOCTI/I HacTaBJbalkba
37I0CTaBJbatba U MPETIOPYKE MOCIOABITY 3a OTKJIamamke MOTyhHOCTH
3JI0CTaBJbarba, a IOCII0AaBall MOXKE IPUXBATHTH MIPEIOPYKE aKO CY Yy
CKJIay Ca 3aKOHOM M H>€TOBOM ITOCIIOBHOM TTOJIUTHKOM. *!

Vrnora y mocTynky je mpomnucaHa W 3a CHHIUKAT, KOju uMa
MmoryhHoct yuemrha y yTBphuBamwy cHuCKa MOCPEIHUKA KOJI
MOCJIO/IaBIa, 3aTUM MOKE Ha OCHOBY OBJIAITNEh€ 1a MOKPEHE MOCTYIaK
3aIlTUTE, 1a YIECTBYj€ y IOCTYMKY 3a 3allITUTY O]l 3I0CTaBJbamba Kao
MOCPEIHUK M Ka0 MPEJCTABHUK jelHE Ol CTpaHa y CIOpY, Aa Jaje
MHUIUJBEHA Y TIOCTYNIKY YTBphHBamka OJrOBOPHOCTH 3arOCICHOT 32
3JI0CTaBJbak-€, OJHOCHO 3JI0yNoTpedy IpaBa Ha 370cTaBibambe. OBe
yJIore cy mocjenulia akTUBHOT yuentha CUHAMKATa y U3pagyd OBUX
nponuca, Mel)yTuM y JIeceTorogunimboj mpakcu y MPUMEHH OBOT
MPOIKCa TEIIKO MOKeMO pehu fa cy 3axKHBele.

Cyicka 3alTuTa ce 0CTBapyje y HapHUYIHOM MTOCTYIIKY KOjU UMa
KapakTep paJHor CIopa, a IITO IIPaTH XUTHOCT, POKOBE, IPUBPEMEHE
Mepe. TepeT JoKa3uBama, ako y TOKY MOCTYIKa TYXXWJIAIl YIHHH
BEPOBATHHM JIa j€ U3BPILEHO 310CTaBJbabe, j€ Ha MocionaBity. Teper
JOKa3uBama MojpasyMeBa JBe 00aBe3e onus proferendi, n3HOMICHE
YHEEHHIIA KOj€ MOCTOjabe 3JI0CTaB/bakha YNHE BEPOBATHUM, LITO j€
obaBe3a Tykuolna u onus probandi, 06aBe3a 10Ka3nBama HEMOCTOjaba
peNeBaHTHUX YHMHICHUIIA JIa 3JI0CTaB/bamba HUje OUIo, Koja je Ha
MOCJIO/IABILY, OAHOCHO TykeHoMe.* TToCTymak mpejt CyIoM je XUTaH,
HITP. POK 32 JOCTaBJbakhe TYy>)KEHOM Ha OATOBOP TYKOy je 15 mana of
naHa prjema Tyx0e. MehyTum, nipakca je rmokasaia Ja je To jeIuHU
XHUTaH POK, a CBE OCTAJIO HJIC jaKO CIIOPO M jaKO Cy peTKe Mpecyue u
CyJcKa Ipakca y oBuM moctynmnuma.* CTas CyIoBa je 1a 3710CTaB/barbe
Ha pajly Ipe/ICTaB/ba MOHAIIAKE KOje CE TIOHABJbA, TC Jla Ta HEMa Kajia
ce ocTBapH jeaaH KOHGIUKT.*

HpaBI/IJ'IHI/IK O IIpaBrUJIMMa ITIOHAaIlIamba IocjioaBala 1 3alI0CJIICHUX
Y BC3HU Ca HpeBeHHI/IjOM nu 3a6paHOM BpHICHka 3JI0CTaBJbakba Ha

41 3opan Usoruesul, ,,3aK0H 0 cripevaBamy 37I0CTaB/bamka Ha paay", HaB.iemo, cTp. 455.

4 Ounra Byukosuh Kuhanosuh, KomenTap 3akona o cripeuaBamy 3710CTaBibatba Ha pajy, Internet,
https://www.ramrrs.gov.rs/storage/documents/KOMENTAR-PDF.pdf, 18/04/2020.

# Hpena [Ipua, MoOuHr n3 yria cyjcke mpakce, Internet, https://www.pravniportal.com/mobing-
iz-ugla-sudske-prakse/ 14/05/2020.

# QOnra Murposuh, ,,OQHOC 3710CTaB/baba Ha Pajy U CEKCYalHOI y3HEMHPaBaba y PaJHOM
3aKOHONABCTBY M Tpakcu Perryomuke Cpbuje”, IIpaso u npuspeda, Yupyxeme paBHAKA Y TIPUBPEIH
Cpbuje, 6p. 10-12/2017, ctp. 133.
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pany Iponucyje Mepe MpeBeHIrje, OMIITa MpaBuiia Koja ce OHOCe
Ha IMOHAIIamke 3aloCIeHnX U mociionania. [TocebHO je 3HAYajHO
LITO IPOINKCYje y MOHAllama Of KOjux ce Tpeda y3ap:kaBaTH, U
TO: TIOHAIIaka Koja ce OJlHOCe Ha HemoryhHocT oarosapajyher
KOMYHHIIUPama, MMOHAIIakha Koja MOTY Jia JIOBeIy JI0 HapyllaBama
no6pux MelyspyncKux OfHOCA, MOHAIIAka KOja MOTY Jia JIOBe1y J10
HapylIaBama JIMYHOT yIJieNa 3alo0CCHOT, TIOHAIlaka Koja MOTY Ja
JI0Be/Iy 0 HapyIlaBama MpopheCHOHAIHOT HHTETPUTETA 3aI10CIICHOT,
MOHAIIaka K0ja MOTY 1a JIOBEIY J0 HapyIIaBamka 3[paBiba 3aM0CICHOT
W TIOHAIIIaha KOja OM Ce MOIVIa CMaTpaTH CEKCyaTHUM y3HEMHUPABAHEM.
Cra oBa MoHallama Cy JAeTajbHO pa3paljeHa 1 TakcaTUBHO HaBeieHa. *

Wneja je Ouna ga ce 0BUM MpomucuMa MocTurHe ooe3oehupame
37paBe pajHe OKOJIMHE, YCIIOBH PaJia y KOjuMa Ce MOIITYje J0CTOjaHCTBO
TUYHOCTH, Beha MOTHBaIMja U €PUKACHOCT paja, TAMCKHU paj U 00Jba
MIOCIIOBHA capa/iiba, aiu U Beha ycnemHoct nocinonasua. Mehytum,
YIHUTHO j€ J1a JIU C€ HaBEICHO MOCTHUTIIO.

BpojHe cy kpuTHke Ha OBe MPOMHUCE, KAaKO y Mpakcu 300r
MPaKTUYHE MPUMEHE, TAaKO M Yy CTPYYHOj jaBHOCTH. Mmak, 3a gecer
roiiHa TIPUMEHE HHje OMIIO M3MEHa M JO0IyHa OBUX IPOIHCA, HU
3axona Hu [IpaBunHuka.

Hajuemhe ce kpuTuKyje TO IITO je MOHABJbAKE YCIOB 3a
MOCTOjame 3JI0CTaBJbathba HAa pajly W IMOCTYIAaK 3allITHTE, a ca
JIpyTe CTpaHe 3JIOCTaBJbalkhe MOXKEe OMTH (DU3HUKEe TIpUpOE, HIIP.
CEKCyaJIHe TIPUpOJIe, TC je MOBOJbAH jEeJaH YMH Halaja Jia u3a30Be
TpajHe u 030mbHe nocnenuie. [loueB on JlajMana, MHOTH KOjU Cy
(heHOMEHY 3710CTaBJbamkba Ha Pay MPUCTYIAIHN Ca ICUXOJIOIIKOT WIIH
MEIULMHCKOT aCIeKTa, CMAaTPaii Cy Jia je TIOHABJbAHE MPEIyCIIOB
na u Ou ce ToBopwiIo o MOOMHTY. Mnak, 3710cTaBibame HA paay
ro/ipa3yMeBa YUTaB HU3 TIOCTYIIaKa Koje Ou Tpedano rpaauparH jep
HHjE MCTE TSKHHE NUCMEjaBambe MM CEKCYaIHO Y3HEMHUPABAhE WIIH
¢bu3nukn HacpTaju.*®

Benuku npobneM mpencraBiba crpoBoh)eme MOCTyNKa 3a
yTBphHBambe OITOBOPHOCTH 3aMOCICHOT KOjH j€ 37I0yIOTpeOHo mpaBo

# Buamumup Bpxosuuek, Bnagumup Kosap, ,,3amura o 310cTaBsbamba - MOOHHIA Ha pajy*,
Ipasnu srcusom, Ynpyxerwe npasnuka Cpouje, 111 Tom, beorpan, 2018, ctp. 316.

% Mapuja paruhesuh, ,,TeXHHUKe U TIPABHO-JOIMYKE MAmbKaBOCTH 3aKOHA O CIIPEYaBaiby
370CTaBJbamka Ha pany™, PagHo u conujanHo npaso, Yopyocerwe 3a paono npaso, beorpan, 6p.1/2019,
crp. 297.
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HAa 3aIITHTY O 3710CTaBJbamka. 3aKOH MPOIHUCYje 00aBe3y MOCI0IaBIa
71a, YKOJIMKO TIOCTYTIAK TMOCPE0Bamka He ycIie, a MOCTOj OCHOBAaHA
CYyMHba J1a j€ U3BPIICHO 37I0CTaBJhAHE UITH € 3JI0YTIOTPEO0JHEHO TTPABO
Ha 3aIITUTY OJ] 3I0CTaBJbama, MOKPEHE MOCTYIAK 332 yTBphHUBamke
OJITOBOPHOCTH 3aIlOCIICHOT 32 HEMOIITOBAKE PaHE TUCIUTUIHHE,
OJIHOCHO TOBpEAYy paaHe AY>KHOCTH U TO KPO3 AUCHHUILTMHCKHU
noctynak. HeJlornyHocT je mTo y OMImTeM pexXuMy 3aKOHOM
0 paay HUje mpomucaHa MOryhHOCT Bolema IUCIUILTHHCKOT
noctynka (oH OM ce MOrao IpUMEHUTH €BEHTYaJIHO 3a JApKaBHE
cnyx0Oennke). Hemocrarak oBor periema je mTo Moj, CyMEBOM J1a je
37I0yTIOTPEOJHEHO MPABO HA 3AIITHTY O] 3J0CTaBJbakba MOTY Jia Ce
MIPOBYKY MPOU3BOJFHOCTH U 3JI0yIIOTpeOe OBOT MEXaHU3Ma Off CTPaHe
MOCJIO/IaBIIA.

Kaza roBopumo o moryhHocTH cyaa fa, o Ipeasiory CTpaHke
WK TI0 CITY’)KO€HO] Ty>KHOCTH, OJpEAN MPUBPEMEHE Mepe paau
CIpevaBara HACHIIHOT TIOCTYIamka WIM HACTaHKa HEHAJOKHAIUBE
HITETE, KOj€ Ce cacToje y 3adpaHu mpuliImkaBama, Kao U 3a0paHu
MPUCTYIA Y TMPOCTOP OKO MeCTa paja 3alociIeHOT KOjU yYHHH
BEPOBATHUM 12 j€ M3JIOKEH 3JI0CTaBIbakby, MPaKca je moka3ania jia ce
OBE€ Mepe TEIIKO peasn3yjy, Kao u J1a je ciada MmoryhHoOCT Hag3opa u
KOHTpOJIE IPUMEHE HAaBEIEHUX Mepa.

Takohe, mo muTamy cmopasymMa O OKOHYamy MOCTyIKa
Mocpe1oBama 3aKOH HE PETYIIUIIIE TPABHE MOCIIEIUIIE HEMTOIITOBabA
3aKJbYYECHOT CIIOpa3yMa, a MPOMHUCAHO je Ja JejCTBO CIIoOpasyMa
MIOCTUTHYTOT Y TOKY IOCPEA0Bama 3aBUCU OJ] BOJbE CTpPaHa, aKo
je cnopazymoM o0yxBaheHO ypehuBame MoHaIIama y HUXOBOM
Mel)ycOOHOM OJIHOCY UHMMe Cy oJipede y CYNpOTHOCTH Cy ca
OCHOBHHM Ha4eJIoM OOJMUTallMOHOT TPaBa, Jia je CIopa3yM 3aKOH 3a
cTpaHe MOTHUCHUIIE — lex contractus.*’

[IpoGnem edukacHO] MpUMEHH MPEACTaB/ba U OJHOC 3aKOHA
u IlpaBuinHuKa, jep ce y IpaBUIHMKY HEKe ofpeade penyuupajy
HIIp. HEeXeJbeHa MOHAIIamka, TOK Ce HEeKe MPOUINpYjy HIp. obaBese
I10CJIO/IaBIIaA.

4 Mapuja paruhesuh, ,,TeXHHUKe U IPAaBHO-JOIMYKE MAmbKaBOCTH 3aKOHA O CIIPEYaBaiby
3JI0CTaBJbakba Ha pajy, HaB. Jielo, cTp. 303.
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5. ITIOCTVYIIAK ITPE/] PEITYBJIMUKOM ATI'EHILIJOM 3A
MHWPHO PEIHABABE PAJTHMX CITOPOBA

VY nonmuTHdko-npaBHOM cucteMy Pemyonuke Cpowuje ox 2004.
TOAMHE TOCTOjH MOTYNHOCT alTepHAaTHBHOT pellaBama paaHUX
criopoBa. OBy MoryhHOCT je mpornucao 3aKoH O MUPHOM PELIaBaby
pazHuX CIIOpPOBa KOJUM je OCHOBaHa U PemyOmnuka areHIuja 3a MUpHO
pemiaBame pagHux croposa.” OBa AreHiuja je 3ampaBo nmoceOHa
opraHu3alyjay CucTeMmy JpXKaBHe ynpase u noapehena je IMpeKTHO
Brnaaw, a Ha By ce He MpUMEYje 3aKOH O arcHIIMjaMa Kao To Ou ce
TO M3 Ha3MBa MOIVIO NpeTnocTaBuTy Beh 3akoH o Ap»aBHO] YIIpaBU U
3aKoH 0 Ip’kaBHUM CIyKOeHuIMMa. Pasior 3a To, n3melyy ocraror je
1y cnenupuIHOM TPEHYTKY Kajia je AreHija Hactaina, a 1o je 2004.
roJlMHa, Kaja je jelaH ol IPBUX MOJUTHYKUX IPUOPUTETA TAHAIIHE
Brnage 6wiio ykugame cBux AreHIja OCHOBAaHHX pa3HUM ypeadama
(YKHHYTE Cy MHOTE arcHITUje u3Mel)y Kojux HIIp. ATEHITH]ja 32 pepopMy
Jp>KaBHE yIpaBe) U MCKJbYYMBO OCHUBaWme ATEHIMja Ha OCHOBY
3akona. Mehytum, Beh 2005. ronuHe je JOHET 3aKOH O arcHIMjaMa
1 3aKOH O JIp’)KaBHO]j YIIPaBH, I7IE j€ pasrpaHruyueHa yiora areHIuja u
noceOHUX opranu3anuja. Anu uMajyhu y Buy z1a je mocTojao npaBHH
BaKyM, OBOM OpraHy je OCTa0 Ha3WB areHIfja nako 01 MoXkaa OmIio
MPUKIIAJHU]E Ja ©Ma Ha3UB 3aBOJI, Ka0 HIIP. XHIPOMETEOPOIIOIIKH,
CEM3MOJIOIIKH, TEOJIOMIKH 3aBo. Peu ,,PenyOnuuka® je o3HauaBana
y Bpeme noctojama J[pxasue 3ajennuiie Cpouje u Llpue [ope ma ce
HE paJiy 0 CaBe3HOM OpraHy, IITO je Tajaa Omia npakca. Kaxo je nox
OBMM Ha3MBOM OBa ATE€HIIM]ja MPENOo3HaTa Y jJaBHOCTH, IPBEHCTBEHO
Ol CTpaHe COILMjaTHUX MapTHEPA, MPUINKOM CBHX KACHUjUX U3MEHA
M JIOIyHa OBOT IMPOIKCA MOCTOja0 je KOHCEH3YC Jla ce HE MEHha
nocrojehu Ha3uB.

HannexxHoct AreHnmje je peliaBame KOJCKTHBHUX U
WHIWBUYATHAX PaHUX CIIOPOBa, a Mel)y HHIUBUIYyaTHUM PaTHIM
criopoBuMa je u3Mmel)y ocTajor Nmpemo3HaTo U 3J0CTaBJbalkbe U
JMCKpUMHUHAIIM]a Ha pay. MelyTum, 310cTaBibambe U JUCKPUMHUHALIA] A
Ha paJy HUCY OWJIM Y HaJJIS)KHOCTU ATEHIH]je O/l OCHUBama, Beh Tek oz
2009. ronuHe. A 1 Taja y npeajiory Tekcra koju je ynyhen Hapoanoj
CKYNILITHHU Ha YCBajamhe HUje OMIIO 31I0CTaBIbambe U AUCKPUMHUHALIH]A

4 3aKoH 0 MUPHOM pelllaBamy paJHIX criopoBa, Cayoicbenu enachuk Penyonuxe Cpouje, 6p. 125/04,
104/09, 50/18, . 3.
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Ha pay, Beh je Ta HaIe)KHOCT JoOHjeHa KPO3 aMaHIMaHe MPHITUKOM
yCBajama MPeUI0KEHOT TeKCTa IPOITUCa.

3aKOH 3/I0CTaBIbAKLC U JUCKPUMHHALY HABOLM 3ajEIHO, Y
UCTOM 4JIaHy U UCTOj Tauku. U jeqHy u Apyry nojaBy mpare CIMYHOCTH
Kao IITO Cy MOBpeJia MpaBa jeIHAKOCTH, TIOBPEa MpaBa JNYHOCTH,
yrpoXkaBambe KMBOTA U 3/ipaBJba.*’ MelyTuM, oHe ce OMTHO PasjIHKyjy.
JIuckpuMHHAIIMja 03HaYaBa CBAKO HEOIIPABIAHO MPABJHCHE PA3ITHKE
WIHA HEjJeTHAKO MOCTYMAalke Y OMHOCY Ha JIMIA WIH TPyIe Kao U Ha
YJIAHOBE HbMXOBUX MTOPOJIUIIA, HJIH FbMMa OJIMCKA JIMIA, HA OTBOPEH HJIH
MPUKPUBEH HAYMH, a KOjH CE€ 3aCHMBA HA PacH, 00ju KOXKe, Ipernnuma,
JP>KaBJbAHCTBY, HAIIMOHATHOJ IPUTIATHOCTH WJIM ETHUYKOM TTIOPEKITY,
JE3UKY, BEpPCKHM WM MOJHUTHYKUM yOehemrnma, Moy, POoJIHOM
WUJICHTUTETY, CEKCyaJTHO] OpHjeHTAIIUjH, HIMOBHOM CTamy, polhemy,
TeHETCKHM O0COOCHOCTHMA, 3[IPABCTBEHOM CTarby, MHBAIUIUTETY,
OpayHOM M TOPOAMYHOM CTaTycy, OCyhUBaHOCTH, CTapOCHOM
100y, U3IIey, WIAHCTBY Y TMOJIUTUYKUM, CUHAMKATHUM U JIPYTHM
opraHmsaiyjaMa u APYruM CTBAPHHUM, OJHOCHO TPETIIOCTABIECHUM
JUYHUM cBojcTBUMA. Mmak, HajBaXKHH]a je pa3jikKa ca MPOIECHOT
acCIIeKTa IITO Cy 3JI0CTABJbaE HAa Pay U TUCKPUMHUHAIIM]jA TPABHU
HMHCTUTYTHU KOjH CY Ypeh)eH! pa3TuuuTiM mponrcuma.’’!

Tauka pa3IMKOBama TUCKPUMHHALIM]E U 3JI0CTaBbamkha Ha paLy
MO’K€ OMTH U MOTHUB, jep j& KOA TUCKPUMUHAIIM]e MOTHUB JIMILIABAHA
mpaBa ofpeleHa TUYHA KapaKTepUCTUKA Koja TMojeanHIIa onpehyje
Kao MpUTAJHUKA HEeKe HIMpe TPYIe, a KOJ 3710CTaBJhamha MOKpPEeTad
j€ JIMIHU OJHOC TIpeMa JKPTBU KOjH C€ 3aCHHMBA Ha HETPIICJHHBOCTHU
WM JIAYHO] KOPUCTH.>

N3menama u jonmyHama 3akoHa O MUPHOM pEIIaBamy pajHUX
crioposa u3 2009. ronuHe je yBeaeHa MOTyYhHOCT Ja e 3710CTaBJbambe
Ha pagy nponecyupa rnmpea OBOM AFGHL[I/Ij OM Yy NOCTYIIKY ap6I/IT paxe.
ApOutpaxa je o0IHK peliaBama CriopoBa y kojuMa Tpeha He3aBucHa
CTpaHa pazMarpa apryMEeHTE o0e CTpaHE€ y CIIOPY X HAKOH TOra JOHOCH

4 Mupjana [Tonosuh, Juckpumunayuja u mobune y cyockoj npakcu, I'nocapujym, beorpaz, 2014,
crp. 88.

" 3akoH 0 3a0panu puckpumuHaije, Ciyxbenn macuuk Penybmke Cp6uje ,0p. 22/09, ui. 2.

>t Aleksandra K. Petrovi¢, Problem razlikovanja diskriminacije i zlostavljanja na radu u pravnoj
teoriji i praksi Republike Srbije, Pravni vjesnik, Pravni fakultet Sveucilista J.J. Strossmayera u Osijeku,
6p. 2/2014, ctp. 27.

2 Mapwmo Pespanosuh, Anekcanzpa K. [Terposuh, ,,[1l1nkaH03HO BpLIeke paBa, IMCKPHMUHALH]A

1 3JI0CTaBJbamkhE HA pajly — 3aKOHCKA perynaruBa W mpaxca®, /Ipasnu sanucu, IlpaBan daxynrer
VYuusep3utet YuuoH, 6p. 1/2011, ctp. 192.
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OJTyKY KOja je KoHauHa U o0aBe3yjyha 3a ctpane y cniopy. [Toctymnak
MUPHOT peliaBamba paJHor cropa mokpehe ce moHOMIekeM MPeaIora
PenyOnuykoj areHUMju 3a MUPHO pEIIABAKE PAaJHUX CIIOPOBA.
AreHIMja 10CTaBJba MPEJIOT U JOKYMEHTAIIN]y APYroj CTpaHH, Koja
je IyXHa J1a ce y poKy o1 3 JaHa M3jacHH Ja JIM MPHXBaTa MUPHO
pemaBame crnopa. Came cTpaHe y cropy crmopasyMHO onpehyjy
apOuTpa y poOKy O TpH JaHa O]l JlaHa MPUXBaTamka M0jeAMHAYHOT
Mpeaiora, Uin ra Criopa3yMHO MMEHY]Y MPHJIMKOM 3ajeIHHYKOT
MOJTHOIICHA MpeIora. AKO CTpaHe y CIopy CIIoOpa3yMHO HE OIpese
apburpa, oapehyje ra mupexrop AreHimje.

OcHOBHE ITPEHOCTH OBOT METO/Ia PelIaBamba paJHUX CIIOPOBa
ornena ce y epuKacCHOCTH ¥ eKOHOMHYHOCTH TIOCTYIIKa, oMoryhena
j€ PaBHOIIPABHOCT CTpaHa, MPEMyIITEH je& CTPAaHAYKO] ayTOHOMHU]H,
N00poBOJbaH je, Oecriatad, HeopMaiaH, JOBOIM 10 KBATUTETHH]ET
pelaBama pajHUX CIIOPOBA, UCKIbydyje MOTpely 3a Bohemem
JYTOTPAJHOT U CKYTIOT TIOCTYTIKA IPEJT CYJIOM, CIOPOBH C€ PEIIaBajy y3
MIPUCYCTBO Tpehe HeyTpaHe CTpaHKe, TOOO0JbIIaBa C€ KOMYHHKAITH]a
CTpaHa y CIriopy H Jip.

MehyTuM, oBakaB MOCTyIMak apOuUTpaxe, Kaja ce paaud o
3aIITUTH 01 3]I0CTaBJbamba Ha Pajly NOKa3ao je M 030MbHE HETOCTATKE.
Hanme, nako ce y moctynky yTBphuBasio fa im je OWiIo Wik HHjE
OMJIO 3JI0CTaBJbakha, HAKOH MOCTYITKA CE jaBJhao MapaJIOKC J1a UAKO
ce YTBP/H IOCTOjambe 3710CTaBJbambha, KPTBA HAKOH MOCTYIIKA OCTaje y
HCTOM OKPYXKEEY Y MO/ jour ropeM mosioxkajy. Ciudna cuTyalmja
je mocTojana u 'y ciy4ajy Jia ce He JOKaXKe MOCTOjambe 3710CTaBIbamba
(a wTO HUJjE YBEK 3HAK 3J0yNOTpede MHCTUTYTa, Beh yecTo 3HaYU
Y HEJ0CTAaTaK JI0Ka3a, CBEIOKE KOjU Cy OAYCTaJId Of CBEIOYCHA H
cnuyHO). M3Boheme moka3a Koj 37I0CTaBJbamkba j€ YeCTO CIIOKEHO,
OJTHOCH y TpaKCH HHUCY LpHO-Oenu, Beh monpazymeBajy 4ecTo u
noTpely 3a MEUIIMHCKUM BelTauemheM. OBO HUje OHO caMO TEOPH)CKH
po6iem, Beh je ce My MpaKkcH jaBHIIO0 HEKOJIMKO CITydajeBa PUTYKOU
KOj€ Cy HaBelie ATCHIIM]y Ha MPEUCITUTHBAKHE OBAKBOT 3aKOHCKOT
pemema. Kao moceban mpobiieM ce jaBuia 1 Ty>k0a y jeTHOM CTydajy
3a MOHMILITA] Pellekha Y KOjuMa je yTBPHEHO MOCTOjamkbe 3710CTaB/bamka
Ha pajJy. 3aKOHOM O MUPHOM pelllaBamby paaHUX croposa (4. 36. CT.
2.) MPOMMCAHO je Ja je pelIeHke Koje TOHOCH apOuTap MPaBOCHAXKHO U
M3BPIIHO TAHOM J0CTaBJbarba CTPaHama y criopy. BpXoBHH KacanmoHu
CYII j€ 3ay3€0 CTaB Jia je Moryha cyJicka KOHTpoJIa apOUTpakHE O/IITyKe
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AreHnyje y ckiagy ca 3aKOHOM O apOUTpaXku, y OOMMY M Ha HAYMH
yTBpheH 3akoHOM. >

Hagenena nckycrtBa, moAcTakia ¢y AreHIH]y Ja NPUIMKOM
HapenHe M3MeHe u nonyHe 3akoHa u3Hece nmpobieme npen Paany
rpyny 3a U3MEHY 3aKkoHa, Te je mnpuxBaheHa MHULMjaTHUBa 3a
yHamnpeheme HopMaTUBHUX pemiewma. Mi3mena ce u necuina 2018.
TOJIHE, KPO3 JOHOUICHE 3aKOHa 0 M3MEHaMa U JI0IyHaMa 3aKoHa O
MHUPHOM pelllaBamy pagHuX crioposa. Crop MOBOJOM 3/10CTaBJbamba
HAKOH OBUX U3MEHA MOXeE Jla C€ OKOHYA CaMO Ha OCHOBY CIIOpa3yma
CTpaHa y CIIopy, a aK0 UCTH HE MOCTOjU, apOuTap JOHOCH PELICHE O
o0ycTaBH TOCTYIIKa U ynyhyje cTpaHe y Cropy Jia O HCTOj MPaBHO)]
CTBapy MOTY BOJHTH CYJCKH MocTymnak. Ha Taj HaumH je mocrymak
yHanpeheH jep ce mokaszaio 1a je cropasyM HajooJpM HAYWH Ja ce
MIOCTUTHE OZIPXKHMBO PELICH-E y MOCTYNIMMA KOjU Y OCHOBU UMajy
37I0CTaBJbALE HA PALTY.

PenyOnuuka areHiuja 3a MUpHO pellaBame PaJHUX CIIOpOBa
on 2010. rogune no mouetrka 2020. roguHe, MpeMa eBUICHIIN]H,
uMana je YKYIHO 543 nokpeHyTa MOCTYyIaKa 3a periaBame paJHUX
CTIIOpOBA YHjH j€ TPEIMET 3JI0CTaBJbambe Ha paxy. On yKyImHOT 6p0Ja
MOKPEHYTHX TMOCTYIaKa 3a peliaBamkbe pPaJHUX CIOpOBa YHjH je
IIpeaMeT 3JI0CTaBJbake Ha Pajly, CalvIaCHOCT 3a MUPHO pelIaBambe
pazaHor cnopa nobujeHa je y 29,47% cnyuajeBa, a 'y 68,69% Huje
nobujeHa caracHocT 10K je 1,84% mpezasiora moByueHO Of CTpaHe
npeuiaraya npe nqo0ujama carlacHOCTH JIpyre CTpaHe y cropy. Y
MOCTYNIIMMA y KOjuMa je T00HjeHa CariacHOCT Ja Ce IIOCTYTIaK peliaBa
MUpHUM TTyTeM y 14,38% mocTymnaka criop je OKOHYaH CIIOpa3yMHO, y
31,25% noctynaka je yrBpheHo nmocrojama 3710CcTaB/bama, a y 54,38%
cliy4ajeBa je HHje YTBpH)EeHO MOCTojarbe 370CTaBbamba.

Arennja je ysena 2016. ronune ,,COC MooOunr* 6ecruiatHy
tenedoHcky nuHujy Ha 6pojy 0800-300-601 3a naBame unbopmaiuja
0 3JI0CTaBJbalby Ha paay u umana je no 2020. ronune ykynHo 4344
no3uBa.”> Ha Taj HauMH ATeHIMja UMa W MPEBEHTHBHY YJOTY Y
CIIpevaBamy 3JI0CTaBJhbarhba HA Paay, Maja joj TO HHUje TUPEKTHA
Ha/IJICKHOCT.

3 Mupjaua [Tonosuh, Juckpumunayuja u mobune y cyockoj npaxcu, HaB.jieno, crp. 71.
% Internet, https://www.ramrrs.gov.rs 14/05/2020.
3 Internet, https://www.ramrrs.gov.rs 14/05/2020.
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6. 3AKJbYUAK

CripeuaBame 3JI0CTaBJbamba Ha paay TUPEKTHO je y Permyomumm
Cpbuju ypeheHo kpo3 1Ba 3akoHa, 3aKOH O CIIpeyaBamby 310CTaBIbamba
Ha pajy 1 3aKOH O MUPHOM peIlIaBary paJHUX CIIOPOBA, & HHIUPEKTHO
ce 3alITUTa MPOMUCYje U APYTUM MPONHCHMA Kao IITO je 3aKoH
0 Jp’KaBHUM CIY>KOCHUIIMMa WJIM 3aKOH O OCHOBAaHAa CHUCTEMa
o0pa3oBama 1 BaciuTama. MeTo/ie KojiuMa ce MOKe pelaBaT npooiem
37I0CTaBJbarba Ha pajly Cy MOCPEI0OBake U apOUTpaxa, a ako ce He jaohe
710 penieha HaBeJICHUM METOIaMa, MOYKE C€ TIOTPaKUTH PEIICHe U Ha
cyny. inmak, mpaxca je rmokasana HeZJoCTaTKe y HaBeACHUM IPOIHCUMa
Y BbUXOBO] MIPUMEHH, a KOjuMa je OuIIo eTajbHuje peun y panay. bes
0031pa Ha Te HEAOCTATKe, 3aKOH O CIIPeUYaBarby 3J10CTaB/barba Ha pay
O] FbeTOBOT" JIOHOIIICHa HUje OMO MpeaMeT u3MeHa 1 JI0IyHa, JIOK je
3aKoH 0 MUPHOM pelllaBamky paJHUX CriopoBa u3MemeH 2018. roqune.

Nako je opmamHO Kpo3 3aKOHCKA pellerma 3alITUTa O
3JI0CTaBJbaka Ha pajay ypeheHa, y mpakcH je MHOTO WHIMKAToOpa Ja
je 3JI0CTaBJbamke Ha Paay TEIIKO MPOLECYUPaTH U J1a 3JI0CTaBIbadH
4yecTo mpojase 0e3 Ka3He, a JKPTBE 3JI0CTaBJbamba 0e3 onrosapajyhe
catucdaknuje. CBe HaBeAEHO HAM roBopu Aa 3a 60pOy MpoOTHB
3JI0CTaBJbarba Ha pajay HUCY JOBOJbHA caMO JAeTajbHO pa3paleHa
3aKOHCKa peliera, Beh je Bpo BayKHA IPEBEHITH]a U IOAN3amhe HUBOA
CBECTH O IITETHOCTH OBE I0jaBe, MMajyhu y BHILy Bpiio nepduHe
00JMKe y KOJUMa Ce jaBJba M Fb€HOM IPEI03HaBamy, Ma TeK OHJ/IA O
BaXHOCTH €()UKACHOT MPOLeCyHpama U MPETHOCTH CIIOPa3yMHOT
pelaBama cropa.

Ho, 3a cuctemMarcku JpyIITBEHH OJTOBOP OBUM M33a30BUMA HHUCY
JIOBOJbHA caMo de lege lata peniema TJe ce MeJIOKyITHA MMPEBEHIIN]ja
U MOCTYyNaK MocpefoBama OCTaB/ba HAa ypehuBame MOCIOAABILY.
Munusema cMo 1a 6u de lege ferenda MHOTO LEUCXOAHU]E PELLICH:E
OMI0 Ja ce y €BEHTYaJJHUM HM3ME€HaMa 3aKOHa O CIIpe4yaBamby
37I0CTaBJbamka Ha pajy MOCPEOBakbe KOOPIAMHUPA ca apOuTpakama
KOje ce paJie Ha OCHOBY 3aKOHA O MUPHOM pelllaBarby paJHNUX CIIOPOBA.
Ha cnmuan HaunH OM MoOTJIa M [a ce Ypeau MpeBeHIHja KPo3 jaCHO
nepuHUCaHe HAJIe)KHOCTH U OATOBOPHOCTH.
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Ivica Lazovié

HARASSMENT AT WORK AND LEGAL SOLUTIONS FOR
THE PROTECTION OF EMPLOYEES

- Resume -

In this paper we deal with mobbing and make reference to the legal for the
protection of employees in the Republic of Serbia. We start by defining the con-
cept of mobbing, its genesis, meaning and significance, its harmfulness for work.
Although we deal primarily with this issue from a legal point of view, we will
review its psychological, medical and sociological aspects. We analyze the most
important provisions of the Law on Prevention of Harassment at the Workplace and
the Rulebook on the Rules of Conduct of Employers and Employees Regarding the
Prevention and Protection against Harassment at the Workplace.

We also analyze the proceedings with Republic Agency for the Peaceful
Settlement of Labor Disputes and the Law on the Peaceful Settlement of Labor
Disputes. We are dealing with the mediation procedure and the role of the medi-
ator, but also with the court protection and its weaknesses in practice. Finally, we
conclude that while many solutions regarding protection against abuse are modern,
they show many weaknesses when it comes to implementation that already indicate
the need to amend the regulations governing this area.

Keywords: harassment at work, mobbing, mediation, arbitration, labor dispute.

Ogaj pax je npumiber 23. anprota 2020. ronune, a npuxBahen Ha cactaHKy Penakimje 22. jyHa
2020. romune.
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Ipasnu gpaxynmem Opueunainu HayuHu pao
Yuusepsumema y beoepady

JNEJIMMUYHE U3bOPHE PEOOPME VY
PEITYBJIMIIU CPBUIN™

- Caorcemax -

Y oceum napnamenmapnux u nokanrnux uzoopa 2020.
2ooune, Hapoouna cxynwmuua je npucmynuia npomeHama
uzbopHoez 3akonooascmea. Y paoy he bumu yuurben nokywaj
oa ce ocum yobuuajene HopmMamueHe aHalUu3e HOB0OOHEMUX
3AKOHCKUX peulerbd, npeHece eHepeUyHOCH napiameHmapHe
pacnpage o 060] 6eoma 3HAYAJHO] Mmamepuju 3a pas3eoj
demokpamuynocmu ceakoz opywmea. Cmoea je npukasau
cam mox CKYNuImuHCKo2 3acedarbd U 6epHO NpPe3eHmMOoBaHU
HAj3aHUMDUBUJU CINABOBU HAPOOHUX noclanuka. Mznazarea koja
Cy ce nocebHOo U3080jUla NO CBOJO] CAOPIHCUHU CY HaA2TIAULEHA U
aoexkeamuo ananusupaua. Ila maxko yenmpaino mecmo paoa
3ay3uma nUmarbe CMarberbd BUCUHE YeH3yca U 1e208 Ymuyaj Ha
nocmojehu usOopHu cucmem, Kao u pacnpasa o peuierbuma Koja
ce muyy yuyeutha HAYUOHATHUX MAFUHA U MAFE 3ACTYN/bEHO2
nona y Hapoonoj ckynumunu. Yuureen je ocpm u Ha numarbe
Koje npamu napramenmapHu sxcueom y Cpouju 00 oonaswsara
BUWLECPAHAYja — NPUPOOY MAHOAMA HAPOOHUX NOCIAHUKA, d
3Hauajan 0eo mekcma je noceelieH u camom HayuHy OoHoulerba
3aKOHa U aHanuzu rwezoge (He)aoexsamuocmu. Ceyoa 20e je

Enexrponcka anpeca ayropa: djordje.markovic@ius.bg.ac.rs.
" YaHak je HaCTao Kao pe3y/ITar pajia Ha HayYHOUCTPAKUBAYKOM MPOjeKTy ,, Koncmumyyuonanuzam
u eraoasuna npasa y uzepadru Hayuonane opcage — cayuaj Cpouje”, 6p: 47026.
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ouno moeyhe oamu cy npeonosu 3a ynanpehere nocmojehee
cmarsa.

Kwyune peuu: Hapoona cxynwmuna, yeuszyc, Hayuoma-
He MarbuHe, Marbe 3acmynasel noi, u300pHu
cucmem, MaHoam HapoOOHUX NOCIAHUKA, OP2aH-
CKU 3GKOH.

,, M300pHu 3aK0HU, 20CN000, caAcmasmajy ce no cKopaultbem
uckycmay. J{pyau 3aKonu, cmapu, 2pahancku u KpusuiHu, Cacmas/benu
cy npema uckycmay 00 2000. 2oouna. Mehymum uzbopnu 3axKoH
cacmasma ce no caoauroj nompeou, o UCKycmesy Koje Mu 0aHac
umamo. I'0e 200 umamo uckycmea oa Hewmo He 8a/ba, mo mpeoba
cnpeuumu u iewumu. Q80 060e wmo ce npedsula Huje HuWmMa Hogo.
Tpebano 6u jow me cmeapu npowupumu. [...J “*

1. YBOJ

,» DaBo ce KpHje y AeTajbuma’ —y U300pHUM CUCTEMUMa HeMa
TpuBHjaTHUX pomena. [Iporec m3dopHe pehopmMe HHCTUTYITHOHATTHO
Tpeba JIOIUpaTH y MapiIaMeHT y3 IHUPOKO ydenihe pereBaHTHUX
pecopa Biajie, CTpy4YHe JaBHOCTH, HEBJIAJUHUX OpraHu3alirja u 100pe
ycryre OEBC-a u uncrurynuja EY. Taj napnamentapau Gopym 6u
TpebaJio J1a HarpaBH IJ1aH cBeoOyxBaTHe U300pHE peopMe y CBUM
CEerMEHTUMA OJ1 TEXHUYKHUX J0 CYIITHHCKHX, KaKO MO KO 3Ha KOjU
MyT, BpeMe OTeT He OM MOTPOIIHIIo uieje. Peynrar — HOBU n300pHH
CHCTEM — HE MOpa Ce 0J]MaxX IPUMEHHUTHU Ha IPBUM n300pumMa. Tako Ou
Ce OTKJIOHHJIA CyMEba JIa pe(hopMaTopH MoACIIaBajy H300pHU CUCTEM
3a cebe, a MPOTHB MOJIUTUYKUX pUBaia. Morao 6u ce mpuMemHUBaTH
OJ1 HapeAHOT n300opHoOT HuKIyca. > OBuM peunma je 2015. roqune, M.
JoBanoBuh 3aKJby4HO CBOj TEKCT HA TeMy: M300pHu cucmem Cpouje:
oa i, wima u kako mersamu?. Y peoBUMa KOjH Cy TIPEI YUTAOIEM,
npobahemMo /1a mpy>kKMMO OJITOBOP HA TTUTAHE /1A JIH J€ UIITa O/ OBUX
caBeTa MPUMEHEHO y n300pHO npensedepje 2020. ronune.

1 Josan Crepimuh — oopu y Hapoaroj cxymurrunn ox 1912. 1o 1914. roxuse, npupeano Mapunko

M. Byuunuh, Ciyx6enu rnachuk, beorpan, 2014, ctp. 19.
2 Milan Jovanovic¢, ,,Izborni sistem Srbije: da li, $ta i kako menjati?, u zborniku: Reforma izbornog

sistema u Srbiji (priredio: Edin Sar&evic), Fondacija Centar za javno pravo, Sarajevo, 2015, ctp. 31.

122



APXUB, 1-2/2020 - Bophe Mapxosuh, /[enumuyne uzoopre pepopme y
Penyonuyu Cpouju (cmp. 121-153)

Ha JIBanecer npyrom BanpeHoM 3acenamy Haponne ckymnruae
Penry6muke Cp6Owuje (CkymmTuHa) y JemaHaecToM ca3uBy, YCBOjeHA
Cy 4YEeTHPH 3aKOHa: 3aKOH O M3MEeHaMa 3aKoHa O M300py HapOIHUX
nocnannka (3o0MHII-N1), 3akon o u3mMeHama u 0MyHH 3aKoHA O
nokaaHuM uzdopuma (30JIM-U1), 3akoH o u3mMeHu 3akoHa 0 U300py
Haponuux nocnanuka (3o0MHII-M2) u 3akon o u3meHu 3aKoHa O
nokaaHuM u3dopuma (30JIM-12).* ¥V uerBprak 6. pedpyapa 2020. r.
OZIp’KaH je 3ajeIHUYKH HAYEIIHU TPETPEC O MPEIIO3UMA TOMEHYTHX
3aKoHa Koje cy mpennoxkunau 103 napoana nocinanuka [locrmanmuke
rpyne CHC* (3oMHII-U1 u 30JIM-N1) u Hapoana mocnanuiia ['oprana
Yomuh — [Tocnanmuka rpyna JIC° (30MHIT-U2 u 30JI1-U2). V cybory
8. ¢ebpyapa obaBJbeHa je paclpaBa O aMaHJIMaHUMa, I1OCTE Koje
j€ IpHUCTYIUbEHO racamwy. CBe mpeiore 3aKoHa MOAPKAIH Cy U
nocianuiy ono3unnonux CPC (ocum 30J/IM-M2, racanu npoTus) u
CMC, nok cy nocianuiu bophe Bykaaunosuh (HC-I1CC) u Munaaun
[IeBapauh (HUje YIaH HY jeHE MOCTAHUYKE TPYIIC) OMIIH y3ApsKaHH.®

3 Csu 3akonu cy o0jaBibern ucror nana: Cuyocbenu enachux PC, 6p. 12/20. Ckymutuna ATl
BojBonune je 21. dpebpyapa nonena [TokpajuHCKy CKYMIITHHCKY OAJIYKY O M3MECHAMa M JOIYHH
IokpajuHCKe CKYMIITHHCKE OMIYKe O H300py mocnanuka y CKyMmUTHHY AyTOHOMHE MOKpajuHe
BojBoauue, ca uctuM 00yXBaTtoM H3MEHa Koje Cy caapikaia MOMEHYTa 4eTupH 3akona. Cuyowcbenu
sauem AIIB, 6p. 12/2020.

4 300r ekOHOMHYHOCTH, HIMEHA cTpaHaka Guhe o3HauaBana ckpalieHo, a Ha OBOM MECTY Ce Hajla3e

IyHH 1 cKpaheHn Ha3KMBH CBUX NMApiIaMEHTAPHUX CTPaHAKa y TPEHyTHOM ca3uBy Hapoxue ckyniuTuse,
akoju he ce jaBibarn y pany: Cprcka nanpesnna crpanka — CHC, ITokper o6noBe KpasseBune Cpouje —
ITOKC, IToxper cHara Cpouje BK — IICCBK, Cpricka nHapoana napruja — CHII, Cpricku mokper 06HOBe
— CIIO, IToxkper counjanucra — [1C, Hapoana cespauka crpanka — HCC, Yjeaumena cesbadka CTpaHka
— YCC, Ilapruja yjeaumennx nenzuonepa Cpouje — ITYIIC, Conmjanaemokparcka napruja Cpouje —
CAIIC, Coumjanuctuuka naptuja Cpouje — CIIC, Komynucruuka napruja — KIT, 3enenn Cpouje — 3C,
Jenuncteena Cpouja — JC, Cage3 BojBohanckux Mahapa — CBM, JIubGepasHo aeMokparcka mapruja
— JIAIL, Crpanka nemokparcke akiuje — CIIA, Iapruja 3a nemokparcko nenosame — [11J], Hapoana
crpanka — Haponua; Hosa Cp6uja — HC; Conjannemokparcka crpanka — CJIC, Jlura couujaiaemMokpara
Bojsoaune — JICB, Jlemokparcku caBe3 Xpsara y Bojsogunu — JICXB, 3ajeano 3a Cpoujy — 33C,
Cpricka paaukansa crpanka — CPC, Jlemokparcka crpanka Cpouje — JICC, 3enena crpanka — 3EC,
Crpanka npasne u nomupema — CIII1, JIBepu, Jlemokparcka crpanka — JIC, bosba Cpouja — BC, Hoa
crpanka — Hoga, [locra je 6uno — IJb, Ctpanka mozepue Cpouje — CMC.

> 360r 0BOI UMHA, KOjU je HPOTYyMa4deH Kao Kpuiewe omiyke JIC-a 0 HeyuecTBOBamY y pajiy
Haposse ckymiruse, nocaanuua Yomuh je kacHuje HCKIbyueHa U3 CTPAHKe, YHjH je TeHEePaIHH CeKpeTap
6una. Gordana Comi¢: Izbrisana sam iz ¢lanstva DS, https://www.blic.rs/vesti/politika/gordana-com-
ic-izbrisana-sam-iz-clanstva-ds/3mfw98n, 09/06/2020.

¢ Jleo nocnanuka nokpera JIJb je yuecTBoBao y paiy caMo MOJHOLICHeM aMaHaMaHa. [Tocnanuim
OCTaNX ONO3MIMOHUX Ipyma 60jkoTyjy paj mapiamenta. Kao jeman ox pasiora 3a OBakaB 4HH,
OIO3UIIMOHH MOCIIAHNIIH Cy HABOJIHIIH M TapIlaMEHTapHy OICTPYKIMjy Kojy je Bpiiiuia Biaiajyha sehuna
nonHocehu Benuky 60pj aMaH/MaHa Ha BIACTUTE IPE/JIOre 3aKOHa, YNMe je IPaKTUYHO oHeMoryhaBau
paj ONO3UIMOHUX Mocnanuka. Tako je 2018. ykymHo 6mito mognero 16891 amanamana, 1ok ox 1990.
TOZIMHE 10 IaHac Taj 6poj yriaBHoM Huje npemammsao 6000 (ocum 2009. — 11923). U3Bop: http:/www.
parlament.gov.rs/narodna-skupstina-/narodna-skupstina-u-brojkama/broj-podnetih-amandmana.1956.
html, 09/06/2020.
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Hexonuko nana kacuwje, 27. ¢pedbpyapa, Ha cennuum JIBagecer
Ce/IMOT BaHPEHOT 3ace/ama y Jenanaectom cazuBy, CKyMIITHHA je&
JOHENIa AYTEeHTUYHO TyMauewe oapenoe unana 40. cras 5. 3akoHa o
JoKaTHUM n3bopuma’, Tj. ogpenode kojy caapsku 30JIM-1 1. Konauno,
10. maja 2020. CxynmtTuHa je ycBojuiia 3aKOH O U3MEHH U JOMyHH
3akoHa 0 n300py HAPOIHMX MMOCIAHUKA U 3aKOH O U3MEHU 3aKOHA O
JIOKaJTHUM U300pHMa, KojuMa je yBeZileHa MOTyhHOCT 1a OCHM jaBHUX
Oeme)KHUKa, TTOTITUCE KOjUMa Ce MOJIPKaBajy n300pHE JIUCTE, MOTY Ja
OBEpaBajy M OpPraHM jeJUHHUIIA JIOKATHE CaMOyTIpaBe Wi cynoBu.® Y
pany he aknienar Outu Ha peOpyapckuM nmpoMeHama 3akoHa 0 U300py
Haponaux nocianuka (3oMHIT) u 3akoHa o okamHUM HM300pHUMa
(30JIM), xoje cy rOTOBO UACHTUYHE: (CHIDKEHE U300pHOT Tpara —
uensyca ca 5% Ha 3%, noBehame MpPOIEHTa MambET 3aCTYIJbEHOT
roJia Ha W300pHOj JwcTH ca jenne Tpehune Ha 40%) U ToePUBAHE
osnamhema Penybnuukoj uzbopnoj komucuju (PUK), ognocHO
1300pHO] KOMUCH]H, J1a OJIITy4y]y O TOME Jia JIM HeKa JINCTa UMa CTaTyC
MambHHCKe, Y3 Heo0a3Be3HOo yuelrhe U HaJJIeKHOT HAIIHOHAIHOT
casera.’ [Topex Tora Ouhe yurmeH OCBPT M Ha Apyra 3aHUMJbHUBA
MUTaka Koja Cy Ce M0jaBHUjIa TOKOM JOHOIICHa OBHX 3aKOHA.

2. HAUVMH JOHOIIEKA U3MEHA YV U350PHOJ 'OAMHU

2.1. U360pHa coouna

CBe mpomeHe 3aKOHa KOjU C€ HEMOCPEIHO WM MOCPEIHO
(y neuem6py 2019. rogqune, CkynimTiHa je ycBOjuia je ,,4eTUpHU
CHCTEMCKA 3aKOHA KOja Cy BayKHa 3a Kpenupame n300pHor amOujenTa‘)!o
TU4y W300pHOT Tpoleca, YUYUHEHE Cy yOud IMapiiaMeHTapHHX,
MOKPAJUHCKUX U JIOKATHUX M300pa, KOju Cy Hajupe Owin 3aKa3zaHH

7 Cnyocoenu enacnux PC, 6p. 16/20.
8 Cuyorcbenu anacnux PC, 6p. 68/20.

¥V uzmenama u gorynama 30JIU npeasubeHo je jour u ckpaheme poka 3a 0JpyKaBarbe JIOKATHUX

n30opa Ha 45 1aHa, Kao U TO Ja y JIOKAJIHOj CaMOyIIpaBy NPHIIaHULH ofipel)eHe HallMOHAIHE MabHHE
MOpajy 3aucTa U J1a )KUBe, Kako Ou ce Heka N300pHa JINCTa OKBaIN(HKOBaIa Kao MalbHHCKa. Bu. 4.
1 mun. 2 30JIU-U1.

0 Vesojen cem 3axona rkojuma ce ynanpehyje uzbopnu ambujenm, https://www.srbija.gov.rs/

vest/432510/usvojen-set-zakona-kojima-se-unapredjuje-izborni-ambijent.php, 10/06/2020. Paxu ce o
cienehum 3akoHMMa: 3aKOH 0 U3MEHaMa U JI0IyHa 3aKkoHa O (PHMHAHCHpay MOJUTHYKUX aKTHBHOCTH,
3akoH 0 H3MEHaMa U JI0IyHaMa 3akoHa O CIpedaBarby KOpyIILHje, 3aKoH 0 H3MeHaMa 1 JoIyHaMa 3aKkoHa
0 AreH1uju 3a 60p0y IPOTHB KOPYIIIHje, Kao M 3aKOH 0 JoITyHama 3aKoHa o jaBHUM npeny3ehnma. CBu
o6jaBibenn ucror pana: Cnyocoenu enacnux PC, 6p. 88/19.

124



APXUB, 1-2/2020 - Bophe Mapxosuh, /[enumuyne uzoopre pepopme y
Penyonuyu Cpouju (cmp. 121-153)

3a 26. anpun 2020, a moToM 300T Mporyamiekha BAaHPEIHOT CTamba
(ycnen emmnemuje Bupyca COVID-19) nomepenn 3a 21. jyn 2020.
rofivHe. Y JaBHOCTHU Cy C€ MOIVIM YyTH IPUTOBOPU O TOME Jia HUje
TpebaJio MpUCTynaTh W3MeHaMa M300pHOT 3aKOHOAABCTBA Y T3B.
n300pHOj ronuHu. KpuTHka je Hapounto 6uia yrnepeHa mpoTHB OHUX
u3MeHa koje cy ce necuiie Tokom 2020. rouHe, a He TOJIMKO Ha OHE U3
2019, koje cy U3BpILEHE y3 MOCPEIOBakE U 0JJ00paBame Aejeraiyje
EBpornckor mapmamenra.t

[Tocnanunum Koju npumnazajy CKynuTHHCKO] BehMHU UCTUIIATN
Cy aprymeHTe Ja n30opHa roguHa o0yxBara IepHuosl Of TOANHY JaHa
Tpe JlaHa oJpikaBama n300pa, a HEe caMO KaJICHJAPCKY TOANHY y
KO0jOj ce OHM OZp:KaBajy'?, ma Ja je Tako JIMIEMEPHO KPUTHKOBATH
npoMeHe u3 pedpyapa MoITo je npaBuio Beh HapyIeHO MOMEHYTHM
u3MeHaMa u3 ierieMOpa’?, kao u jia CBe OBO HHj€ HHIITA HOBO U J1a CY
y nperxonaux 20 rognHa n30opHe MpoMeHe odaBJbaHe youn udopa'.
Omnacky Ja HeKaJallmka HeMpUMepeHa Ipakca orpaBaaBa TPEHYTHO
HEa/IeKBaTHO MOCTyMamke, He Tpebda moceOHO KOMEHTapHUCaTH, IpyTa
JIBa NMHUTama Cy KJby4Ha: MITa je U300pHa roiMHa M 1ITa ce cMarpa
U3MEHOM ,,(DyHIaMEHTAIHOT elleMeHTa n300pHOT mpasa‘“.' MicnpaBHo
j€ 3anaxame /1a M300pHa ToJMHa oOyxBaTa MEepUOj O] TOAUHY
JlaHa youM M300pa, a He caMO KaJIeHJapCKy TOAMHY y KOjOj C€ OHH
onprkaBajy. Mnak, 4nHM ce ja He CTOjU apTyMeHT J1a je eleMOapCKuM
IpoMeHaMa OTBOpPEHa ,,aHAopuHa KyTtuja“. M3mene uz 2019. ce
OJTHOCE Ha M300pHY KamMIamky ¥ HA4WH Kopulllhema jaBHUX pecypca
TOKOM MPEAU300pPHUX AKTHBHOCTH, IITO Cy HECYMEHBO OWTHH
(baxTopu 3a perynapHocT n3bopa'’, anu unak He yTHYY HENOCPEIHO
Ha pe3yiTar, IOMyT BUCHUHE IIeH3yca. Yak M ako IPUXBaTHMO
apryMeHT Jla Cy U T€ MPOMEHE /€0 0a3uYHOr Kopiyca u300pHOT
CHUCTEMa, OCTaje MPBOOUTHHM 3aKJbyUaK: MPETXO/IHA JIOIIA MpaKca He

1t Zakasnelo posredovanje Evropskog parlamenta, https://europeanwesternbalkans.rs/zakasne-
lo-posredovanje-evropskog-parlamenta, 10/06/2020.

2. Wan Bayep (CAIIC), http://www.parlament.gov.rs/Dvadeset drugo vanredno_ zasedanje
Narodne_skup%C5%A1tine_Republike Srbije_u_Jedanaestom_sazivu.38603.941.html, 08/02/2020,
Buzeo (I). IMomto ce cBM CHUMIIM 3ace/iarba Hajla3e Ha UCTOj CTPAHMIM, y HACTaBKy he OuTu HaBoheHn
camo JaTyM U Opoj BHJea Y KOjeM ce HaJla3d HaBeAECHH T'OBOP.

13 Anekcanap Maprunosuh (CHC), 06/02/2020, Buzeo (I).

4 Bophe Munuhesuh (CIIC), 06/02/2020, Buzeo (I1).

15" European Commission for Democracy through Law (Venice Commission) Electoral Law, CDL-
EL(2013)006, https://www.venice.coe.int/ WebForms/pages/?p=02_Opinions_and_studies, 10/06/2020.

1O 3Hauajy n300pHE KaMIIamkbe W BeHUM TPOLIKOBUMA, Bi. Tanacuje Mapuukosuh, Pacnpasa
0 npagy na cioboomne uzbope, locuje, beorpan, 2019, ctp. 217 n 243.
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Tpeba J1a CIyXKU Kao ONpaBame 3a NoTomy. CXOIHO TOME, IPOMEHE
3 Gedpyapa HEIBOCMUCIICHO TPEICTaBIba]y KPIICHE HEIMHCAHOT
aJu ,,TPaJMIMOHATHOT N300pHOT MpaBmia‘“'’ 0 HEMPOMEHUBOCTH
M300pHOT cucTeMa your u300pa, y3 orpajy Jia je u 3a aeremMoapcke
poMeHe OWIo 00Jbe Ja Cy ce JOTOAMIIC PaHHUje Uy CKIIOMY HIHper
pecTpykTyupama cucrema.'®

2.2. O npeonazauy 3aKona

[TasxxsbuBOM crymIaoly CKyHIITHHCKE CEJHHUIIE HUJE€ MOTrao
1a mpoMakHe jemaH nerasb. [Ipeacennuk mocinanudke rpyne CHC,
Anexcanaap MaptuHoBuh je y cBOM u3miaramy (y UMe Ipeiaraqa
3aKOHA) UCTaKao Ja je CHWKaBame LIeH3yca ,,ujeja“ mpeaceaHuKa
Peny6muke, koju je ucropemeno u npeaceanuk CHC. ,,06a npemiora
3aKOHA MMajy UCTY CYIITHHY, a OHA C€ HaJa3M y UJejHu MpeACceTHIKA
PenyOnuke Anekcanipa Byuwha na ce nomarHO ocHaku yiora
Hapomuse ckyninTuHe y moauTHIKOM kuBoTYy Peryomuke Cpouje. !’
IToce6HO je 3aHMMJBMBO LITO C€ HAa CIWYAaH HAYMH HajoBe3aja U
ono3uimona nocnanuna l'opnana Yomuh (npemtarad 3oMHII-2 u
30JI1-2): ,,Kaga cre ono3unuja Tpeda camo aa OyaeTe y mpasy, a
BJIACT j€ OJITOBOPHA, J1a C€ OHO IITO je 100po 3a CBE, 3a1CTa U IOTOU Y
apywtey®. [...] ,,Ja Mory na Oyzem y mpaBy KOJIMKO I'0Jl MU BOJba, aJIU /1a
O ce pacrpaBa 0 OBOM 3aKOHY JOTOJIIIA, TO j€ OJUTyKa MIPEACETHHLIE
Hapoane ckynmTuHe, Kojy je OHa JOHeJa y3 CarlIaCHOCT MPe/ICeIHIKA
Cp6uje u Bragajyhux crpanaka.“® TokoM JBOJHEBHOI 3aceqama,
y CIIMYHOM MaHMpPY Cy HACTaBHJIU U OCTAJIM MOCIAHUIM Biajgajyhe
BehuHe, mo3apassbajyhu ,,AHUIKjATUBY ", ,,U/1€jy" U CII. IPECETHIKA

7 Bua. Vladan Petrov, ,,Zakon o izmenama i dopunama Zakona o izboru narodnih poslanika od

2011 — da li je poslanicki mandat kona¢no slobodan?, u zborniku: Izbori u domacem i stranom pravu,
(priredili: Oliver Nikoli¢ i Vladimir Puri¢), Institut za uporedno pravo, Beograd, 2012, ctp. 97.

8 Tako M. Hacruh ncruue: ,Kana ce npucrynu u3mMeHu u300pHOT 3aKOHOIABCTBA, BPIIO je
Ba)KHO J1a HOBa M300pHA mpapuiia OyJy JOHETa JOCTa BpeMeHa Ipe OpiKaBame H300pa, Kako ou
ce MOJUTHYKUM yYECHHIMMA U OUpaurMa HpyKUII0 TOBOJBHO BPEMEHa Jia ce MH(OPMHUIIY O ToMe.
W360pHO 3aKOHOABCTBO JJOHECEHO Yy MOCIIEAEM TPEHYTKY HEIaTHBHO CE OfIpakaBa Ha JISTUTHMHOCT
3aKOHO/IaBCTBA M oHeMoryhaBa /1a MOJUTHYKH yYeCHUIM U Orpayun Oyy IpaBoBpeMeHO HHOPMHUCAHH
o mpaBmwiInMa u3bopHor npoueca.” Maja Hacruh, ,,YeraBuu npunuunm usbopHor cucrema’, Cpncka
NOMUMUYKA MUcao — nocebno uzoare, IHCTUTYT 3a nmonutuuke cryauje, beorpan, 2017, ctp. 136.

19V nacraBky usnarama Maprunosuh je HaBeo: ,,Hama n3 CHC-a u mpe cBera npeacesHuky
Peny6nuxe u npexcennuky CHC, o okoHa4YHOM IVIacamy 0 OBUM ITPEe/UI03UMa 3aKoHa, caBecT he Outu
MHpHa, TaKo Jia HUKo Hehe Mohu, Hu 'y CpOuju, HU BaH be, J1a JIOBEJIE Y [TUTakbe JIETHTUMUTET H300pa
[...] oBo OuTH HajreMOKpaTcKuju H300pH MKaxa oapkand [...]“. A. Maprunosuh (CHC), 06/02/2020,
suzeo (I).

2 Topaana Yomuh (J1C), 06/02/2020, Buzaeo (I).
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PeHyGHHKe JIOK npescennuily Bnane, TaKOI)e npunagauiy CHC, Huko
HH] IOMEHYO. 2l Cama Bnasia crioMeHyTa je y HEeraTHBHOM KOHTEKCTY.
VY jennoMm TpenyTKy, nmocianuna I. Yomuh je ucrakia na je Braaga
JIOCTAaBUJIa HETAaTHBHO MUIIJBEHE 0 FlheHUM mpeiosuma (3o0MHII-2
u 30JI1-2), u na nako oHO He o0aBe3yje, y Mpakcu ce Huje porahaso
na HaponmHa cKymiiTHHA r1aca CynpoTHO MHILbEHY Briane.?? Ha
OBy OIAcKy ce HajioBe3asa npeaceauuua Hapoaue ckynmune, Maja
I'ojxoBuh (uctymnajyhu ca nmo3uiyje HapoaHe TOCTAHULIE U3 PEOBa
CHC) u no3Basia HapoiHE TIOCJIAHUKE J1a TJIacajy 1 3a OBE MPEIore,
obOpasnaxxyhu cBoj craB Ha ciefaehu HauwH: ,, MUIIBEHE U3BPIIHE
BJIACTH HE 00aBe3yje, jep MU CMO OBJie n3abpainu Ty Biay, u3Bpiiny
BJIACT. MUHHMCTPU HUCY CXBATHUIIH Ja XoheMo Ja HanmpaBUMO UCKOPaK
y OHOCY Ha OHO IIITO je JIOHENICHO Tpe aeceT win 12 roguna, u 1a
je xxuBoT mpomenuo Tux 33,33% u nperBopuo y 37%, ma He MOXKEMO
Jla MIeMO KOpaK y Hazald. My mMaMo KOOPAWHAIIMOHO TEJ0 Koje ce
0aBH MUTAkEM POIHE PABHOIMPABHOCTH, HE JKEJIMM Jla BepyjeM Ja
je oBO BHXOB cTaB. To je HEKH OMpOKpara ceo U CPOYHO HEKAKBO
MULBbEH-E, Ty je (hakcuMua u uaemo nase. He cxparajyhu na je
KUBOT MIPOMEHHUO 3aKOH Off Ipe JIeCET IOAMHA, Ik HE JKEeIUM J1a
BEpYjeM J1a je KOOPJMHALMOHO TEJIO CTAJ0 W32 OBAKBOT MUIIJBEHHA.
[To3uBam nocnanuke 1a MU 00Jb€ 3HAMO KMBOT OJ1 OMpOKpare Koju
je Hamucao JBe pedeHuile.” YV HacTaBKy, MOC/IAHHUIIA OMO3UIIHOHE
CPC, Bjepuia Paznera, je mojacHUIIa CTam€ CTBAPH, Tj. 1a IPEATIOKEHE
n3mene nocnanute I. Yomuh o ,,kBotu o1 40%*, nonpxasajy Haponna
ckynuTrHa 1 KoopIuHaMOHO Teo 3a POAHY PAaBHOIPABHOCT Kao U
npezcenHuk Penyonuke, anu je Bnana nportus.**

Onaj ko Huje ynyhen y Baxeha ycraBHa periemna, OMUCINO
ou na ce y CpOuju npuMmemyje Heka BpcTa (TOTy)IPeICeTHUIKOT
cucTeMa, y KOMe IpeAceqHuK PeryOnnke mma mpaBo 3aKOHOJABHE
ununujatuee.” Takole, Morao Ou J1a ce CTEKHE yTHUCAK Jia je ped o
CBOj€BpPCHOj KOXaOMTHUIU]H, T]. 1a Brnana u npeacennuk PemyOnuke
HUCY UCTHX TIOJIUTUYKHX OTIPEIeIbeHba. M3 HaBeIeHNX MOCIaHNYKUX
M3Jllarama Mpou3iia3u Jja Hako HU MUIlbekhe Bianae o mpemiory

2 Mapxko Arnaruh (CHC), Jby6una Mpaakosuh Tomoposuhi (CHC), uta, 08/02/2020, Buzeo (I).
2 Topnana Yomuh (JIC), 06/02/2020, Buzeo (I11).

» Maja I'ojkosuh (CHC), 06/02/2020, Buzeo (III).

2+ Bjepuua Paznera (CPC), 08/02/2020, Buzeo (III).

#  OBO pelIekhe HUje HEMO3HAHHULA Y YHOPEAHO] YCTABHOIPABHO] Mpakcu. I1a Tako mocToju
y apkaBaMa nomyt: Mabapcke, Pycuje, Jletonuje, JIurBanuje, [Tosscke; Bun. Brnamaun Ilerpos,
Iapnamenmapno npaso, IlpaBuu daxynrer Yuusepsutera y beorpany, beorpan, 2010, ctp. 130.

127



APXUB, 1-2/2020 - Bophe Mapxosuh, /[enumuyne uzoopre pepopme y
Penyonuyu Cpouju (cmp. 121-153)

3akoHa (KOje OHa JOHOCH KaJa HUje mpeaiarad)’ Hu HedopmaiHa
LAIeja’ WM ,,MHUIMjaTuBa™ TpeceqHnka PemyOnrke, mpaBHO He
o0aBe3yjy, IOTOWa UIaK UMa Behy MOJUTHYKY CHAary W yTHIIa], HE
caMO Ha MCXOJ Ilacama, Beh u Ha caMOM TOYETKY 3aKOHOJAaBHOT
nocrynka. O OBOj 1MOjaBH KOja je O paHHje MPHUCYTHA KOJ Hac,
B. Muxkuh nume Ha cnenehu HauwH: ,,Y ctBapHOM xuBoTy YPC
(YeraBa Penyonuke Cpbuje — nmpum. 'BM) je nyOoko yBpekeHa
MOTIYHO CyNpoTHA mpakca. DakTUYKH HOCUIIAIl Haj3HAYAJHUJUX
3aKOHCKUX HMHUIMjaThBa HUje Bnana, Beh npeacennuk (PemyOmuke
—npum. DM). OBo je mocedbHO mpumeTHO y iepuoanma oxa 2008. 1o
2012. u ox 2017. 0o manac.“?’ V mocnenme BpeMe KO HAac je J0CTa
MUCAHO O MOTPeOu J1a ce MPEeHucIuTa yCTaBHU M0JI0XKa] IPEACEIHUKA
PenyOnuke, Tako mro he ce Beros monoxaj OCHAKUTU, YuMe 01 ce
CpOwuja npubiarmKuiia MEIIOBUTOM MOJIENy Ypelera BIacTH WM Tako
mto he ce ,,yCTaBHOMPABHO ‘TIOKHAATH Be3€ M3Mely HermocpeaHo
n3abpaHor MpeACeAHNKA U TOJUTHYKE CTpaHke ), ynume OH y3
JIOJTAaTHO OCHAKMBAHE MapJIaMEeHTa, TeXHUINTe Onto BpaheHo y OKBHpe
naprnameHnTapHor cuctema®. HaBeneHo pasmMumMoriaxee CKymTiHe

2 Yp. 152 u 155. [ocnosuuka Haponse ckynmruse, (npeunuihen teker), Cryocoenu 2nacnux
PC, 6p. 20/12.

27 Vladimir Miki¢, ,,Normativna analiza poloZaja predsednika Republike i forme precutne prezi-
dencijalizacije ustavnog uredenja u Republici Srbiji, u zborniku: Parlamentarizam u Srbiji (priredili:
Darko Simovi¢ i Edin Saréevi¢), Fondacija Centar za javno pravo, Sarajevo, 2018, ctp. 181. Crmuno o
0B0j mojaBu nuire 1 M. Josanosuh: ,Melytum, muaepu crpanaka Ha QyHKIHju npeaceannka Pemyomuke
ycIeBajy Aa HeyTpalu3yjy /AejcTBO H300OPHOr cHCTeMa Ha HEKONMKO HaduHa. [IpBO, OHM HHCY camo
4yBapy BpaTa [aplaMeHTa 3a CTPaHauKe KaHUAATe KOjH MPETeH/y]y Ha HOCIaHNYKU MaHaar. OHu cy
Hocuouu u3bopHe nucte. bupaun noapuiky crpaHiy aajy uaeHtupukyjyhn ce ca anuepom, 6ap Koauko
1 ca IIPOrpamMoM, IITO T0Ka3yjy HeKH Halla3u jaBHOMECHCKHX aHkeTa. OHH Cy medOBH MOCIaHNUKUX
ki1y6oBa y ceruy. OHH Cy IIABHU yroBapavl KOaTHIHOHUX apamkaMana. Milan Jovanovié, ,,Izborni i
partijski sistem u funkciji prezidencijalizacije parlamentarizma u Srbiji*, u zborniku: Parlamentarizam
u Srbiji (priredili: Darko Simovié¢ i Edin Saréevi¢), Fondacija Centar za javno pravo, Sarajevo, 2018,
crp. 111.

2 Jlapko Cumosuh, ,,HenoBo/bHO panMoOHaIM30BaHK MapiiaMEeHTapu3aM MHUTPOBIAHCKOT
ycraBoTBOpua“, Yemae Penyonuke Cpouje —nem coouna nocne (2006-2011), 36opuuk pagosa IIpaBaor
¢axynrera y Humy u IpaBnor dakyarera y Kparyjesuy, (nmpupeauo: Munau Ilerposuh), Humr, 2011,
crp. 193.

¥ Bup. Milos Stani¢, ,,Nespojivost funkcije predsednika drzave sa ¢lanstvom i vodstvom u politic¢koj
stranci-primer Srbije*, u zborniku: Parlamentarizam u Srbiji (priredili: D. Simovié i E. Saréevi¢), Fon-
dacija Centar za javno pravo, Sarajevo, 2018, ctp. 222. Cianuno o oBome muue u [letpos: ,,Y cTBapuy,
Ta4HO je Ja npezceaHuk Pery6imke tpeba fa OCTyIH ca MecTa PeCeIHUKA MOJIUTHYKE CTPaHKe 300T
EbETOBE YJIOTe Jia H3pakaBa JIPXKaBHO jeIMHCTBO, a He 3001 BerOBe CTPOre yCTaBHE y)KHOCTH M3 4iI. 115
Veraga. Jlpyrum pednma, y ATarby je cTBap yCTraBHE KyIType u JOOpor ycTaBHOr oOnyaja, Kor tpeda
M3rPaJIUTH, a He caMor cioBa Yerasa.“ Vladan Petrov, ,,O nekim op$tim mestima u poimanju sistema
vlasti uopste i u Republici Srbiji*, u zborniku: Parlamentarizam u Srbiji (priredili: Darko Simovi¢ i
Edin Sargevi¢), Fondacija Centar za javno pravo, Sarajevo, 2018, ctp. 31.

3 Upena [lejuh, ,,[lled apxase y cucteMy MoJele BIACTH — CIEMEHTH 3a pacipaBy ™, y 300pHHKY:
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u Brane je pa3oTkpuiio jour jeqHy mapiaMeHTapHy Ipakcy — aa
MUIIJbEHA O TPeI03uMa KOjU HUCY pe3ynTar BraanHe akTHBHOCTH,
[0 ayToMaTu3My OMBajy CBpPCTaBaHA Y KaTe€ropujy HEraTUBHUX, O€3
0031pa Ha cylTHHY npeyiora. Haxanoct, KOHKpeTHa cCUTyalyja BULIe
yKazyje Ha TPeUIKy y PEeTX0/IHO] KOMYHHUKALIU]H, HETO Ha CAMOCTAJIHY
MHMILIMjaTUBY HAPOJAHUX MTOCIAHUKA J1a JIEJTy]y HE3aBUCHO U CYIIPOTHO
Brnaagunomcragy.

2.3. Hauun ooHnouwterba 3aKOHA U HOMOMEXHUKA

3a "HenyHa yetupu meceua, 30MHIT u 30JI1 cy mewanu u
JONyhaBaHU TpH ImyTa. To yka3syje la ce mpoMeHaMa MPUCTYITHIIO
HEZIOBOJbHO MPOMHUIIJBEHO U Ha Mpevall, y3 Kopuiheme yNnUTHE
HOMOTEXHHKE, O YeMY CBEJJOUU JOHOLICHE U Ay TCHTUYHOT TyMayerha
(moBogom 30JIM-N1). IToce6GHO je 3aHMMIbMBA OJTYKa 3aKOHOABIIA
71a ce OTIpe/IeIT /1a je/IaH UCTH 3aKOH MEHha JJOHOIICHEM JIBa OJIBOjeHA
3aKOHA O M3MEHama M JIOIyHama, a CBe y MCTOM jaaHy. 13 Hekor
pasnora OMJI0 je BaYKHO Ja Ce MPEAJIO3U BIIACTH M OTIO3HIIH]€ HE CIT0je
y MpeJyio3uMa 3aKoHa O U3MeHaMa U JIoIyHaMma, Hako je OMIIo jacHo
na he o Tora nohu kaga ce oBe mpomeHe Oy/ly MHTETpUCae y TEKCT
3aKOHA KOJH C€ MEHa. JOIl je YNMUTHHUje JOHOMICHE ayTCHTUIHOT
TyMauema MOCIIe CBEra HEKOJIMKO JIaHa O] YCBOjEHHX IPOMEHA. YMECTO
Jla Cy HOpME O TIPOMEHU OWJIe cacTaB/hbeHE Ha jacaH U HEIBOCMUJICH
HAYWH, TPUCTYIHIIO CE (b UXOBOM HAKHAITHOM I10jalllEHhY U TO OTIET
napuujanHo. Mako 30MMHII-U1 u 30JI1-U1 canpxe uiaeHTHUHY HOPMY
(o yBehaBamy n300pHHX KOJIMYHUKA CTPAHAKA HAIIMOHAIHUX MabHHA
3a 35%), 3aKOHO/IaBAIl j€ OJUTYYHO J]a HAKHATHO pa3jaCHU caMmo ofipealy
Koja ce Th4e u30opa Ha JokaiHoM HUBOY.’' Tume ce oTBapa cieaeha
UiieMa: Kako OW ce padyHald IJIacOBH CTpaHaKa HallMOHATHUX
MamHHa, KOje Cy Ha MapJIaMeHTapHUM U300pHUMa OCBOjHIIC BUIIIC
or1 3% rnacosa.** Jla i O ce U y TOj CUTYallMju HUXOBU U300pHU

Ilpeoceonux Penybnuxe u ycmas (npupenuo: Biaanan Ilerpos), beorpan, 2018, ctp. 23 u 24.

31 Tekcr ayTeHTHYHOT TymMadema: ,,OBy oxpendy (oapendy wiana 40. cTas 5. 3akoHa O JIOKAJIHUM
n3bopuma — npuM. H.M.) Tpeba pazymMeTH Tako jaa ce MPaBUIIO IO KOjeM Ce KOJMYHHIH U300PHHX
JIMCTA HOJINTHYKUX CTPAaHAKA HAIJMOHATHUX MakbHHA 1 KOAJINIHja MOJNTHYKUX CTPAHAKA HAI[MOHATHUX
MmamuHa yBehasajy 3a 35% oHOCH caMO Ha JINCTE OHUX MOJIMTHYKHX CTPAaHAKa HAIMOHAIHNX MamkHHA
1 KOAJIMIHja MOJIMTUYKUX CTPaHaKa HALIMOHAIHUX MambKHA Koje Cy J00mi1e Mame oj] 3% riacoBa. OBo
ayTEHTUYHO TyMaueme o0jaBuTh y ‘Ciryxx0eHoM riacHuKy Perny6mike Cpouje’.” AyTeHTHYHO TyMaueHme
onpende unana 40. cras 5. 3akoHa 0 JokanHUM n36opuma (,,Ciryxoenu macuuk PC, 6p. 129/07, 34/10
—Omnyka YC, 54/11 U 12/20), Cryorcoenu enacnux PC, op. 16/20.

32, OBaj mpeutor oTBapa HHU3 MUTama IPH PACcIOfe] MaH/Aara, jep Ce MaHIaTH MambHHCKHUX
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konuuHuIK yBehasamu 3a 35%. C o003upom J1a 3aKOHO/IABaIl HHje
JIOHEO ayTEeHTUYHO TyMauythe, apryMEHTOM d CONtrario OIa3uMo JI0
MOTBPJIHOT OJITOBOPA, jep JAa je XTeo jaa Oyne Apyravuje, MoCTyInHo
OM Kao y clly4ajy JIOKaJIHUX n300pa — OMjIo O Mperu3upato Ja ce
oapenda MpuUMeERnyje caMo Ha OHE CTPaHKE HAllMOHAIHUX MambHHA
Koje HHCy mpenuie 1eHsyc. buhe 3anuMibuBO mocmarparu kako he
PUK na moctymna ako ce oBa XMIIOTETHYKA CUTyalllja OOUCTHHH, 32
ITa je JOBOJHHO Ja C€ HEKOJIHMKO OpOjHUjUX HAIIMOHAIHUX MambHHA
yapyXH. bes ynaxema y IeTajbHHAjy pacipaBy O PaBHO] IPUPOAN U
00aBE3HOCTH ayTEHTHYHOT TyMademwa, NpukioHnheMo ce cineachem
3akspyuKy P. be3Opamurie: ,,[...] 3ap HHje Kpajibe JIOTHIHO U IPUMEPEHO
Jla 'y CUTYalij| KaJia je HOpMa HEeKOT' 3aKOHA y TOJIMKO] MepH HejacHa
Jla M3a31Ba CIOpEHa M pa3iNuuTa TyMauera, 3aKOHO/IaBall CBOjY
BOJBbY Yy TIOTJIEAY TaKBE HOPME M3pa3u HBeHOM M3MEHOM, KOja ce Kao

IITO je MO3HATO, BPILU 3aKOHOM. .*?

HNaxo je Haueno edukacHOT pajaa mapiiamMeHTa jeTHO Of
B)KHUjHX 32 YCIICIIaH PaJi OBOT BUCOKOT IPECTaBHIYKOT Tella, CTHYE
ce yrucak na ce CKynuTHHa y IOMEHYTO] CUTYalllju CaMO HhUMe
pYKOBOJMIIA — 1A JI0 TIpOMEHa Aohe Mo CBaKy 1LieHy, nako ou Tpedaso
npyrauyje: ,,[lapnament Huje npemysehe 1a ce pyKoBOJAM HaueIoM
MaKCHMaJHe e(pUKAaCHOCTH (TO ce JaHac yecTo npeBuha y npkaBama
y TpaH3UIHjH), Beh je MOJTUTUYKO TENO KOjer je HapoJ OBIACTHO 12
MHUCIIU U J1a y TMOCTYIIKYy pa3MeHe MUIbewa (BehnHa-ono3umuja)
nohe 10 KBAJIMTETHUX MOJUTHYKUX OTyKa. ** AKO y3mMeMo y 0063up
YMHOKaBamb€ MPOTHCA BETUKOM OP3MHOM, Kojer cMo cBezonu, 30MHIT
j€ 3a Hallle IpUINKe penaTuBHO ctap 3akoH (monet 2000. rogune).
HberoB npaBHU KUBOT HUjE MPEKUHYJIO HU JOHOUICHE HOBOT YCTaBa
2006. roguHe, Beh je caMo HEKOJIMKO IyTa OnBao MerwaH.> [Tocnentmbe

CTpaHaKa WM KOAJIMIHUja He JeJIe MpeMa LeH3yCy o 3 oACTo Beh Mo mpHHIMIy IPUPOHOT 1Ipara, mna
ce M0CTaBJba MUTAKE [ JIU je MPCAIOKEHO TyMauce 3akoHnTo. Takohe, Moxe ce ieCUTH Ja jeaHa
MambHHCKa CTpaHka ocBoju 2,90 01cTo IIacoBa 1 1a ce lbuMa obpadyHa KopeKTuBHH hakTop o1 35 oacto
JIOK C€ Jyroj MambUHCKO] JIUCTH Koja 0cBoju 3,05 0cTO m1acoBa He 00padyHa, Te Ce CTPaHKE JA0BEIY y
HepaBHOIpaBaH 1mojoxkaj.” Rezimske akrobacije za manjinske mandate, https://www.danas.rs/politika/
rezimske-akrobacije-za-manjinske-mandate/, 12/06/2020.

3 Kaza je ped 0 ayTeHTUYHOM TyMadery ayTop uctuue u ciejehie: ,,TelIKo je OTeTH Ce YTUCKY
113 je ped camo 0 jeZHOM Of BHIIe MOryhHx Tymauerma Koje, y OBOM CIIy4ajy, aje 3aKoHO/aBall, a Koje,
Kao HH JIpyra TyMmadema, Hema ommreodasesyjyhy cuary.”. Bua. Pamosan besopanuua, ,,O npaBHoj
MPUPOIH ayTEHTHYHOT TyMauema 3akoHa™, Paono u coyujanno npaso, 1/2018, ctp. 171.

3% Buaga Ilerpos, [lapiamMeHTapHO 11paBo, HaB. Jeo, CTp. 32.

3 ,,O30MIbHOCT Hanaxke Jia KaJi ce JOHece HOBH yCTaB TpeOa JMOHETH W HOBH 3aKOH O H300py
HapoJHUX npeacraBHuka. To, MehyTiM HHje yaumeno y Pemyommim Cpouju mociie 1oHomema YeraBa
0712006. [...] bes cymmbe, HeCIpeMHOCT MOMUTHYKHX YHHMJIAIA J1a IOHECY KOMJICTHO HOB M300pHH 3aKOH
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M3MEHEe Uy Y MPHUJIOT Te3H Jia je HalleM U300pPHOM CHCTEMY IMPEKO
norpebHa cBeoOyxBaTHa pedopma. Jeqan o HaunHa je 1a ce M300PHO
MIpaBO KOHAYHO KOAM(UKYje JeIHUM aKTOM, Kako BUIlle HE Ou Omiio
ynyhuBama Ha CXOIHY IPUMEHY, TyMadeka KOjH j€ 3aKOH ,,0CHOBHH*
WJIH ,,TTIaBHU" Y TOj MaTepyju, HUTHU HEOPOjEHUX IIPOMEHA U KPIHEHha
CHCTeMa y HeBpeme, Tj. youu u3bopa.’® J[a 6u ce 0BO MOCTHIIO,
notpeOHo je n1a ce Taj Oyayhu 3aKoH JOHECe MO TeXEeM MOCTYTIKY Off
OHOT TI0 KOME C€ JJOHOCE OOMYHH 3aKOHH, a JIAKIIEM O] MOCTYIIKa
3a peBu3ujy ycrapa.’’ [lomro Baxxehn YcTaB He MO3HAjy OBaKkBY
MIPOIIeTypy HUTH OBAKBY KaTErOpHjy aKara, OTPEOHO je MPUCTYTUTH
Y 1BEroBoj nmpoMeHu. Tume O6u ce 706HMO jeaaH cTaOMIHUJU U300pHU
CUCTEM, YHja IpoMeHa OU HY)KHO M3UCKHBAJIA IIIUPHU JPYIITBEHU
KOHCEH3YC.

3. CAIPXXAJ UBSMEHA: IIEH3YC U PETIPEBEHTATUBHOCT

HaponHa ckynmTrHa kao HajBHIIE IPECTAaBHUYKO TEJIO TPedao
O0u nma oOyxBaTH ,,JJBa BUJA MPEJACTABHUINTBA — MPEJACTABHUIIITBO
rpalaHa ¥ MPEICTABHUIITBO IMOJUTHYKUX CTpaHaka.”*® Wmnak,
napsiaMeHTapHa npakca y CpOuju nokasyje TeHACHLHU]Y Ja Ce OBaj
MIPBH BUJI HEPETKO MOTUCKY]E, @ OBaj APYTH MpeHaramnasa. Jeqan ox
pasinora u3BMpe 1 u3 GU3MOHOMH]E CaMOT MTPOTTOPIIMOHATHOT CUCTEMA.
,HanMe, mpomopImoHaTHA H300pHU CUCTEM 00pasyje TakaB CacTaB
napJaMeHTa KOjH je Perpe3eHTaTUBAH CKIJbYUHBO MTPEMa jeTHOM, U
TO MOJUTHYKOM, Mepriay.*’ YV KOMOMHALUjH ca APYTUM OJTHKama

110 JIOHOIIICE>Y HOBOT yCTaBa II0Ka3yje Jia Cy MHCTUTYLHOHAIHH TeMEJbU MPEICTABHUYKE AEMOKpaTHje
y CpOuju jour yBeK NPUIMYHO CJIa0M KA0 M CBECT O 3Ha4ajy JICTaJbHE MPABHE peryiaTHBe U300pHOT
moctymnka.”“ Vladan Petrov, ,,Zakon o izmenama i dopunama Zakona o izboru narodnih poslanika od
2011 — da li je poslani¢ki mandat kona¢no slobodan?*, u zborniku: Izbori u domacem i stranom pravu
(priredili: Oliver Nikoli¢ i Vladimir Puri¢), Institut za uporedno pravo, Beograd, 2012, str. 97.

36 TToKeJbHO je JOHOILICHE jeUHCTBEHOT N300PHOT 3aKOHA, KOjUM OM OWIIM pEryiiicaHu CBH
n300pu (mapiaMeHTapHy, NPEICEAHUYKH, JokanHu). Ha oBaj HauuH Ouia 6u 06e30eleHa KOH3UCTEHTHOCT
crpoBolerba m360pa 1 n30OpHE Mpakce U jeIMHCTBEHA HMILIEMEHTIIH]a 3aKOHA y Be3H ca u30opuma.”
Maja Hacruh, ,,YcTaBuu npuHumnnyg u300pHOr cuctema‘, HaB. ieno, crp. 136.

37O opranckom 3akoHy Buj. Hophe Mapkosuh, ,,OpraHcku 3aKoH y yCTaBHOIIPABHOM MOPETKY
Penyonuxe Cp6uje”, y 360pHuKy: Yuusepsanno u ocobeno y npasy Tom I (npupenuo: O. Byjosuh),
Vuusepsutet y [lpumrunu ca npupemernm ceauireM y KocoBeckoj Mutposurm Ilpasuu daxynrer,
Kocoscka Murposuua, 2018, crp. 300. OBoj Te3u y MPUIOT Uy U ONAcke HEKHX MOCIAHUKA O TOME
na oapenda o n300py HALMOHATHUX MambUHA HEe cMe Ja Oyae y KOJIH3HjH ca ,,0CHOBHUM ® 3aKOHOM O
HaupoHamHUM caBetiMa. Bjepuua Pagera (CPC), 08/02/2020, Buneo (I1I).

3% Pajvanci¢ Marijana, Parlamentarno pravo, Fondacija Konrad Adenauer, Beograd, 2008, ctp. 32.

3 Darko Simovié¢, ,,Odnos izbornog sistema i sistema vlasti u Republici Srbiji*, Reforma izbornog
sistema u Republici Srbiji, (priredio: Edin Saréevi¢), Fondacija Centar za javno pravo, Sarajevo, 2015,
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Hamler cucreMa (ancoilyTHH YTHIA] CTPAHAUYKOT PYKOBOJICTBA Ha
Kpeupame U300pHUX JIMCTA, 3aTBOpeHe nucte, CpOuja kao jeqHa
n300pHa jelMHUIA UT/.), 10J1a31 10 0TyheHocTu Oupaya U BbUXOBHUX
MPEJCTaBHUKA, HEIOBOJbHA PETPE3CHTATUBHOCT MapjaMeHTa U CIl.
O HekuM of] TUX MpobIeMa Ouhe peur Ha HapeTHUM CTpaHUIIAMA.

3.1. O cmarwery yenzyca

Tabena 1. McTopujat mpomeHa 1ien3yca u 6poja n300pHUX jeIMHUTIA

N3B0PU 3A HAPOJIHE ITOCJIAHUKE (nmporoprinoHaiHu cucTeM)

IF'OAMHA [1992.{1993.11997.(2001.{2003.{2007.{2008.[2012.|2014.(2016.

5%; MPUPOHHM TIpar 3a CTPAHKE
LEH3YC 5% Hall. MarbUHA
JIIZZI,?[I}S/I(I){%II_}[EE 9 9 29 jenHa U300pHa jeMHULA

Ussop: Milan Jovanovi¢, ,,Izborni sistem Srbije: da i, Sta i kako menjati?®, u
zborniku: Reforma izbornog sistema u Srbiji (priredio: Edin Saréevi¢), Fondacija
Centar za javno pravo, Sarajevo, 2015, ctp. 16.

VY Ilpennory 3o0MHII-N1, kao pasnor 3a JOHOIIEHE U3MEHA
HABOJM CE€ TEXHba ,,J1a ce N300pHa BOJbA a/IeKBAaTHH]jE MPECIINKa™
Kao ¥ J1a ,,u300pHa BoJba Koja HHje npeonalyyjyha Oyae monutudxku
apTUKY/IMCaHa M Ha oAroBapajyhu HauuH 3acTymbeHa y HaposaHoj
ckymmtuHu .’ Y cBoM n3naramwy nocianuk A. MapriunoBuh, je oBUM
pasiio3uma J101a0 1 To 1a ce ,,CMmamemeM LeH3yca Npoayosbyje U
OCHaXyj€ MPOIMOPIHOHAIHOCT M300pHOT cHUCTEMa* J1a TOCTajy
BHJ/IJbMBU OHU KOjJH TO JIO caja HUCY OWJIM, a J1a je ,,HajBHIIEC Ha
ryoutky CHC* jep 36or npumene J{oHTOBOTr cucTtema, J0Jia3H 110
,,T3B. TIpeJIMBakba OHUX IIaCOBA CTPAaHAKa KOje HUCY MpeIIe LEH3yC
Hajjaqoj cTpaHIm‘, kao u aa ,,mHoru y CHC-y HuCy pazymenu uaejy
npenacennuka“.!! V HacTaBKy Ccy MOCJIaHWIM Biaaajyhe Behune y

crp. 159.

4" TIpensor 3akoHa o H3MeHH 3aKoHa 0 M300py HapoIHKX Mocnanuka; M3sop: http:/www.parlament.
gov.rs/akti/doneti-zakoni/doneti-zakoni.1033.html, 10/06/2020.

4 Anekcanmap Maprunosuh (CHC), 06/02/2020, Buzeo (I).
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MPUJIOT TOMEHYTO] mpoMeHu uctaxiu [Ipenopyky Ilapnamenrapue
ckynmtuHe CaBeta EBpome o cMamemy n30opHOT mpara*?; na
JI’OHTOB cucteM JonpuHOCH 0oJbeM MoNIoXkajy Behux cTpaHaka,
JIOK HETOBO CMAambECHe JCIMMUYHO yKJamba OBY aHOMAalHjy, Aa
CHIDKEH-E ITpara HUje KpyIHa IPOMEHa M300pHOT 3aKOHOJAaBCTBA,
Kao0 U pelIaTUBHY YIIOPEIHY 3aCTYIJBEHOCT OBOT Ipara®’; aa je TOkoMm
MPETXOJHUX M300pHUX IMKIIyca BEJIWKUA OpOj cTpaHaka OMO HCIIOA
IIeH3yca, Tj. BEJMKU Opoj Oupaya HUje UMao MPEICTaBHUKE, a 1a Ou
cana 6u camo CHC u CIIC umanu mocinaHuKe Ja HUje TOIUIO J0
cmamema*t. Tlocnanuk bpanumup Josanosuh (CAIIC) mopen Beh
M3pEeUeHNX apryMeHara, M3HeO je M 3ajarame HeroBe MmapTHje 3a
CTENEHACTH LIEH3YC Y OKBUPY MELIOBUTOT M300pHOT CHCTEMA, jep
,,AaKo je npouuto 30 roguHa of1 yBohema BUIIeCTpaHayja, Halll CHCTEM
je arommu3upaH. Maje cTpaHKe Cy OICTaje yHpPKOC MpeIo3uma
na je 3a CpOujy 00sbM ABOCTpaHaukH cHCTEM .* OIMO3UITHOHH
MOCIIAHUIIN Cy Ca Mame OQYyIICBJbCHA MPUXBATHIHN MPEJUIOT, aJln
My HMIIaK HUCY OJpPHUIIAIN HA4eIHO AEMOKpATCKU MOTeHIHjasl. Tako
J€ M3HETO 3alakame J1a ako ce cMmamyje neHsyc 3a 40%, na ou
OUJIO JIOTMYHO J1a C€ 3a TOJIMKO CMamU M Opoj 00aBE3HUX MOTIHCA
(ca 10.000 Ha 6.000 u ca 30 Ha 18) Koju ce Tpaxke 3a MPUXBATAHE
n300pHUX JMcTa (Ha MapjaaMEHTapHUM U JIOKAJIHUM HM300puMa),
jep O6m Tek Tama To OwIa ,,TpaBa TMJHOTHHA™, aKO CE HE OYEKyje Ja
Biajiajyha ctpaHka CKyIJba MOTIHCE 3a Makbe cTpaHke.** Pajgnkancku
MOCJIAaHUIIM Cy UCTAKIIU NTOTPely 3a yBOhEHEM CTENEeHACTOT LIeH3yca
3a KOQJIMIIMje CTpaHaKa, Kao U 3a m3MeHama [locnoBHMKa, KojuMa Ou ce
OHeMOTyhmIa OTCTpyKIIHja pajia mapiaMeHTa — ,,BJIacT j€ MOHOCHIIA
CTOTUHE aMaHJMaHa 3a Koje KacHHje He Ou riacaiu’; a moceGHo
j€ HamIameHo MOCIaHUYKO HaMyIITamke JINCTA Ha KOojuMa Cy OWin
n3abpanu 1 GopMHparbe HOBUX CTPaHAKa M MOCIAHUYKUX Tpyma.*’ M.
[leBapnuh, camocTanHu MOCIAHUK, je UcTakao Ja je CpOuju notpedan
BehnHCKH N300pHH cUCTEM, OMOTyhaBame eJIEKTPOHCKOT IIacama 3a
Oupaue 13 Aujarnocpe, OJaKIIAHO IACAHE 3a JINIA Ca HHBAIUAUTETOM,

2 Bmagumup Opmnuh (CHC), 06/02/2020, Buzgeo (I11).

# Wan bayep (CIIC), 08/02/2020, Buzeo (I).

# Anexcanzpa Tomuh (CHC), 06/02/2020, Buzeo (IV).

4 Bpanumup Joanosuh (CLIIC), 06/02/2020, Buxeo (II).

4 Mepa 110 ceOM HIje HeraTHBHA [IPEMa OMO3KLIN|H, Al HEMOjMO TOBOPUTH Kao JIa j& BUCOKHU aKT
MHJIOCTH, jep je TO TaKTH4YKa CTBap M 3aro ce Oamr caj npemiexe.” Hophe Bykagunosuh (HC-IICC),
06/02/2020, Buneo (II).

4 Muban lamjanosuh (CPC) n Anekcannap lemmess (CPC), 06/02/2020, Buneo (IV).
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Kao W M3 HEMPUCTYNAUYHUX KpajeBa (MMOKpeTHEe OMpauke KOMHCH]E).
KpuTHkoBao je npemioxeHy BUCHHY LIEH3yca y3 HENPOMEHEHE YCIIOBe
3a MPUKYTUbAkE TOTIHCA, ¥ HCTAKao Ja yMecTo ofpel)eHor mpoueHTa
Tpeba J1a MOCTOjU MPUPOIHH mpar.*

Ocepayhemo ce Ha HeKe of] apryMeHaTa koju ¢y uzHetu. Kaza je
ped o ,,ryourmma‘ Hajjade nmapTuje 300r CHUKEHba [IEH3yca U OTIacIii
na JI’OHTOB MeTo]] pacriojielie MaHaara noroayje Behum maprujama,
Jla JIM TO HABOJIM Ha 3aKJby4aK Jia Cy HajBehe mapTHje mpeTxomaHux 28
roJrHa Ouiie HapeCTaB/beHE Y apIaMEHTY. YKOJIHKO CE MaXXJbUBO
aHAM3MPajy BapHjaHTE ,,TPAHCIIOHOBAMkA TJIACOBA Y MaHIATe " KOje
je caaumano M. JoBanoBuh, Ha 0CHOBY M300pHUX pe3yarara u3 1992.
ronuHe, yourhe ce OHO IITO MO3HABAOIN N300PHHUX CHCTEMa O/IaBHO
3Hajy: pe3yaTar H36opa 3aBHCH HE CaMO OJI BHCHHE IIeH3yca, Beh u
oz 6poja I/I360pHI/IX jeauHuna, kao U u3zdopa opmyne 3a oOpadyH
rnacoBa. Tako je CIIC 1992. rogune (Hajjaua cTpaHka Taja) HA
napiaMeHTapHuM n3bopuma ocojuo 101 manaar, mpu mpary ox 5%
U ca 1o/IeIoM Ha 9 n300pHUX jequHuIa. AT OU Tako ca UCTUM OpojeM
IJ1acoBa IIPUIMKOM IpUMeEHe Ipara o1 5% y jeaiHo] u300pHOj jeIMHULIN
ocojuo 105 manzaara, qok 6u npu npary on 3% y jenHoj u300pHoj
jenununu ocsojuo 100 manaara; 10k 61 mpuMeHom Xepose popmyiie
pesynratu 6unu 118, onnocno 104 manpara, a'y cinydajy Xanrebax-
bumixose 85, ogrocHo 81.% Jlakie, TauHo je 1a MOCTOju 1maHca jaa he
MIPUMEHOM HIKET M300pHOT Mpara joul HeKa CTpaHKa JJI00UTH CEeANIITa
y IapJIaMeHTY, aJli j€ HICTUHA M TO J1a j€ I0CaIallmbi N300pHU CHCTEM
MOT0I0BA0 Hajjadyoj CTPaHIM HA MOJIUTUYKO] crieHU. [IpaBuiHa cy
3amakama Jia npema npenopykama Casera EBporie 1ien3yc He Tpeba
na Ooyne Behu on 3%, anu je U30CTaBJbEH jenaH (Ipe)ycioB: Aa ce
JeMOKpaTHja y onpeheHoj 3eMibu YKOpeHWIa Tj. 3aKUBeIa Y TyHOM
cmuchy (in well-established democracies).”

UuHu ce na je apryMeHT O CHIDKEHhY IIeH3yca KOoju je
IIpoy3poKoBaia norpeda 3a BehoM penpeseHTaTuBHOIINY napJaMeHTa
HajpobnemarnyHuju. Ha mocneamum napiaaMeHTapHUM n30opruma
(2016) yuectBoBasio je 20 nmucra, J0K je LEH3YC MPEenuio mbux 12,
on yera je met O6wno mamuHckux (Tabena 2). Ilpen xpaj ca3zuBa

4 Munaaun lesapnuh (Huje uian HU jenHe nocnannuke rpyne), 06/02/2020, suzeo (1).

4 Mwuuan Josanosuh, M360pHu cucmemu, NucturtyT 3a onmtrdke cryauje, beorpaz, 1997, crp. 288.

3% Council of Europe — Parliamentary Assembly, Resolution 1547 (2007) — State of human rights
and democracy in Europe, ctp. 8, http://assembly.coe.int, 10/06/2020.
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Ckymniruse, y 10j cy Ouine npucytHe 34°' moautuuke ctpaHke u 14

nocannykux rpyna (Tabena 3).

Tabena 2. Pe3ynratu mapinamenTapHux uzbopa oapxanux 2016. ronuHe

EPOJ % O BPOJA
N3BOPHE JIMCTE KOJE CY JIOBUJEHNX BUPAYA BPOJ
MPEIJIE HEH3YC O[] 5% TJIACOBA KOJM CY | MAHJIATA
ITACAJIN
1. Aﬂe“caHHi%?e%‘;?g ~ Cpouja 1.823.147 48,25 131
Weuna auuh — CIIC, JC — [Iparan
2. Mapkosih [Tamva 413.770 10,95 29
3. Jp Bojucnas lemess — CPC 306.052 8,10 22
4. J1Jb — Cama Pagynosuh 227.626 6,02 16
5. | 3a “paBeﬂ*ﬁyC%’g”%é)ﬂc (Hosa, | 557 589 6,02 16
HBepu — [ICC — Canpna Pamkosuh
6. WBuh — bomko O6panosuh 190.530 5,04 13
Bopuc Taguh, Yemomup Jopanosuh
7.| — Cages 3a 60ospy Cpoujy — JIAII, 189.564 5,02 13
JICB, CJIC
Cages BojBohanckux Mabapa -
8. Virrsas [Tactop 56.620 1,50 4
Myawmep 3ykopiaunh — bommauka
9. JICMOKpaTcKka 3ajenHI/Iua Canyaka 32.526 0.86 2
10 CAA Camgara JIp Cyrejuan 30.092 0,80 2
11. 3eneHa cTpaHka 23.890 0,63 1
12. A1 — Apaura CuHaHH 16.262 0,43 1

WzBop:http://www.parlament.gov.rs/narodna-skupstina-/narodna-skupstina-u-bro-
jkama/narodna-skupstina-u-brojkama.1737.html, 10/06/2020.

! Ha cajty Haponse ckymutnre HaBezeHe cy 32 crpatke, 1ok J[Jb u CMC (koja je HacTana u3
JUB) Hucy npuKkazane, Hako eeKTUBHO JEIy]y.
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Tab6ena 3. [Tocnannuke rpyne u noJMTHYKe cTpanke y HapoaHoj ckymuTiHHu

(XI cazuBa)
[OCJIAHUYKE BPOJ HOJINTUYKE
TPYIIE MOCJIAHVKA | CTPAHKE (34) | Y3BOPHA JIMCTA
CHC, TTOKC,
TIICCBK, CHII,
1. CHC 104 CIIO, necrpanauke
JIMYHOCTH
2.| 1c, "He, yee 5 Tic, Hee, yoe | ©pouia moGehyje (CID)
3. YTIC 9 YIIC
4. CJIIC 10 CATIC
5. CIIC 22 CIIC, KII, 3C CIIC-IC
6. JC 6 JC CHc-Je
7. CBM 5 CBM, CHC CBM, AB-CII
CIIA Canyaka, CABE3
g.| AN CAA 7 JUIIL, CHA, TIUT | 3a 6ossy Cpoujy (C35C)
Hil — JIIIL, JICB, CIIC; T
0| HC - Toxper sa 5 If{?g‘;”‘;iaig JIBEPH — JICC:
‘| cmac CpGuje i et CIIC - JC; AB-CII
CMC (Hekan zieo
10. CMC 6 yianoBa /1Jb) AJb
C3BC — JIII, JICB,
BojBohancku CIC; 3a mpaBenny
1L{ gpont, Cpémja 21 6 CAC. JICB, ACXB| - 05,549 (31IC)— JIC
(HOBA, JICXB, 33C)
C3BC - JIII, JICB,
12. JIC 16 JIC, C/IC, 33C  |CJIC; 3IIC — JIC (HOBA,
JICXB, 33C)
13. CPC 22 CPC CPC
14 Kiy6 camoctamaux 5 / C3bC — JIAIT, JICB,
: MOCJTaHNKA CIC; 1Jb
Haposm JICC, 3EC, CIIL, | JJB; C3BC — JIJIIL,
OO o Hsepn, JIC, BC, [JICB, C/IC; CIT; IBEPH
15. HHHE i?;;ﬁé(mjdﬂ 22 Hosga, Haponna, — JICC, Bourmauka
y HECTpaHayKe JIEMOKpaTCKa 3ajeTHHIa
ITIOCJIAaHUYKHUX rpyna JIMIHOCTH CaHuaKa

WzBop:http://www.parlament.gov.rs/narodna-skupstina-/sastav/poslanicke-grupe/
poslanicke-grupe.901.html; http://www.parlament.gov.rs/narodna-skupstina-/sastav/
politicke-stranke/politicke-stranke.904.html, 10/06/2020.
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[Ipoceuan rpahanuH BepoBaTHO HE OM MOTao JIAKO J1a YOUH
3a KOjy je TO JINCTY IIacao Ha MPETXOIHUM M300pHuMa, a IMoJ KOjuM
MMEHOM OHa caja Aenyje y Ckymmutuau. YnopehuBamem oBe /Be
Ta0eye yodaBa ce Ja MMa OCHOBa Jia CE 3aroBapajy IMpOMEHe Y
MOCIIOBHUYKUM MPAaBHIMMA (HITP. MOTJIO OM J1a ce yBeJIe MPaBHIIO Ja
ce noclaHuyke rpyrne GopMupajy no NpUHIMITY jeIHA JUCTA — JeHA
rpymna, ca Moryhum usysennma 3a nocjiaHuke U3 peioBa MalbUHCKUX
MapTHja v T3B. CAMOCTATHE TIOCIAHUKE), jep mocTojehe cTame TenKo
Jla O7ICNIMKaBa OHO 3a mTa cy rpahanu rmacanu. CHUXKEHmhE 1IeH3yca
MOXe J1a ToBeJie 10 Behe penpe3eHTaTHBHOCTH, aKo je OHA CPIICKOM
napiiaMeHTy YOIIIITe B ToTpeOHa, ¢ 003MpoM Ha BEJIMKH Opoj apTHja,
alM He M HYXXKHO JI0 BEpHHje HCKa3aHe BoJbe rpahaHa, cBe 10K Cy
Moryha nmoctuz0opHa CKyNIITUHCKA MPErpynucaBama. YpaBo Ou
MIPEJIO3H O T3B. CTEMIEHACTOM IIEH3YCY MOIIIH, MaKap JeTUMHUYHO, 12
JOTIPUHECY OBOM IIMJBY Ka0 ¥ 00JbeM MPeIn300PHOM CTPYKTYUPALY
MOJUTHYKHX aKTepa. ,,Jlome cTpaHe mponopIuoHaIHOT H300pHOT
CUTEMa UCIIOJbEHE CY y OMACHOCTH OJ HEMOTPEOHOT YCUTHaBambha
napJaMeHTa, IITO KaCHUje yTHYe Ha TO3ULUjy U CTAOMIIHOCT BIIAJIE.
3aro ce Kao JIETUTUMHA OpaHa OBOj OMACHOCTH MOXXE MOCTAaBUTH
yBehaH WJIM BHIIECTPYKH LIEH3YC 3a T3B. KOAIWIHOHE U300pHE
nucTe. ?

Kana ce roBopu o ynacky y mapiaamMeHT OHHUX HOJUTHYKUX
OTIIM]ja KOje HUCY ycmeBalsie /a npely 1meHsyc o meT mporeHara,
YUEEHUIIA j€ J1a je TOKOM oJipeheHnX M300pHUX MUKIyca Opoj T3B.
0avyeHuX WM TPOTIAJIMX II1acoBa (IJ1acoBa 3a JIMCTE KOje HUCY yCIIese
na npely neHsyc) 61o Beauku. YOesbHBO HajBUILE PONAIHMX IJIaCOBA
on 2000. ronuue (on xako je CpOuja mpeTBOpeHa y jeaHy u300pHy
jenunwmiy, Bun. Tabemy 1) 6uno je 2014. ronquae — 699.036. Hemrro
Mambe Tporainx rmacosa je ommo 2003. — 536.421,a2012. -465.618
utn.>® Huko ca curypromrhy He MOXe J1a IpeABHIM Kako he 3aucra
npar o1 3% yTuiaTu Ha Opoj OBUX IJIACOBA, MOIITO Y 3aBUCHOCTH Of]
M3J1a3HOCTH FHEroBa BUCHHA MOJKE JIa BAPHPA, & CACBUM PEATMCTUIHO
u3riena CleHapuo y KOMe BEJNHMKH Opoj JUCTa MpeTeHnayje na
camocTaiHo npele nensyc, ajau aa ce To Ha Kpajy He OCTBapH, 1a aa
MIPOIICHAT MPOTAINX IJIaCOBA OCTAHE U J1aJbe BHCOK.

32 TIrena Peji¢, ,,Izborna lista u srazmernom predstavniStvu — iskustvo Srbije, u zborniku: Izbori
u domacem i stranom pravu (priredili: Oliver Nikoli¢ i Vladimir Puri¢), Institut za uporedno pravo,
Beograd, 2012, ctp. 89.

3 ApxuBa cajra 1o 1. mapra 2020. ronune, http:/arhiva.rik.parlament.gov.rs/arhiva.php, 10/06/2020.
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3.2. Hayuonanue marvune, Maroe 3aCmMyn/aver noi u opyea numared

[Tpomena koja je MO 1a ¥ HajJKOHTPOBEP3HH]a, a 0 K0joj je Onto
HajMame JUCKYCHje Ha CKYIIITHUHCKOM 3ace/iamy, Thye ce ypehama
KOJIMYHHUKA U300pHUX JIUCTA MOJUTUYKUX CTpaHaKa M KOAJIMIIH]ja
HAIIMOHAJHUX MambKHa 3a 35%, y3 ouyBame mocrojeher perierma
Jla 3a JINCTE HAIMOHAIIHUX MambWHA HE BaXKU OMILITH W300pHU mpar,
Beh camo T3B. mpupoanu mpar. OBa mpomMeHa Huje Owiia npeaBuheHa
npBoOUTHUM nipeioroM nocianndke rpyne CHC, Beh je HakHaHO
yHeTa y TEeKCT 3aKOHa amMaHIMaHoOM koju je mogHeo CBM. banunt
[Tactop, npeacennuk nociaanudke rpyne CBM, je moBogom yBohemwa
OBE HOBHHE MCTAKao /1a je MpH LIeH3ycy koju je 5%, Behu u mporeHar
,,O0l0aueHnX"* I1acoBa, a Kaja ce mpar cMamu, OHJla he To Moxaa
JIOBECTH JI0 CHTyalHje Ja MambuHama Oyae MmoTpeOHO YaK U BHUIIE
I71acoBa HETO paHUje — Mo cTapoM pernrery. OH je joIl UCTaKao u Ja
CBM nomityje NpyUHIMI jeIaH YOBEK je/laH Iac, ajlM Jla ako ce OBa
KOpEKIIMja He OM yHea y 3aKOH, OT€Kao OM ce T0J10Kaj HAITMOHATTHUX
MamHHa, T€ je CTOra OBa Mepa HeOIlXoaHa.”

Hwuje HajjacHMje Ha OCHOBY KOJUX KpHUTEpHUjyMa j& OBAKO
cnenuUYHO pelliehe YHETO Y Hall U300pHHU CUCTEM. 3aMUCIUMO
curyauujy aa je 2000. roguae 610 nponucan onmmTH 1eHsyc ox 3%,
na na je morom 2007. yKHHYT 3a CTpaHKE HAI[MOHATHUX MambHHA
(Tj. YBemeH mpUPOIHH TIpar). Y TOj CHUTyalldjH TOTOBO CHTYPHO
HHUKO He Ou moMumao yBehame om 35%. Uumennna je na Ycras
Penybnuke Cpb6uje npenuha aa ce ,,JOCTUTHYTH HUBO JbYACKHX
Y MamUHCKUX MpaBa He MOXe [ce] cMamuBaTu™*®, anu je Teza aa
OM 1oJI0Kaj HALlMOHAJIHUX MamuHa OMO OTeXaH yBohemeM Ipara
on 3%, 3acHOBaHa Ha MpeTnocTaBuy aa he y nmapiaament yhu Bure
CTpaHaKa Hero paHuje, mTo He Mopa fa Oyne cirydaj. Tako C. OpnoBuh
TBpIM Ja: ,,0BOJIMKA TIPOMEHA IeH3yca Hehe yTHuiaru Ha u300pHHU
yCTeX MalbMHCKUX JINCTA KOj€ MHAUe 0CBajajy jeIaH Ui JBa MaH/1aTa.
EBentyanno, y cnydajy na Behu Opoj ‘HemMamHUHCKUX U300pHUX
aucra npehe 1neHsyc o1 Tpu MoCTo, MalkbUHCKA JHMCTA KOja UMa TeT
Y BUIIIE TIOCIaHUKa (10 cana je To y HapoaHoj ckynmTuHu OUo
Cage3 BojBohanckux Mahapa) morna 6u Outn ‘yckpahena’ 3a jeman

. 1 30MHIT-M1 u wi. 2 30JIU-U1.
3 Bamunr [Tactop (CBM), 06/02/2020, Buzeo (I1).
% Y1, 20 ct. 2 Yerasa Penybiike Cp6uje, Cryorcoenu enachux PC, 6p. 98/06.
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MaHaaT. >’ XUIMOTETUIKH MOXKE J1a CE JICCH J1a Matbu OpOj ,,BEIUKHX
CTpaHaka mpelje IeH3yc, a Ja CTpaHKe M KOAJIWIMje HAlMOHATHUX
CTpaHaKa IPUMEHOM HOBOT peliera 1001jy Behu 6poj MaHaaTa HEro
Tpe, a Ha ITEeTY ,,BeUKUX ' cTpaHaka. /la iu 61 y T0j CUTyaIuju MOTIIO
Jla ce TOBOPH O CMambeHy JTOCTUTHYTOT HUBOA JbYJICKUX MTPaBa OHUX
Oupaya Koju HUCY NMPUIAJHULU HAIIUOHATHUX MambHHA, TOCEOHO aKo
Ou JOILIO A0 TPAHUYHUX CUTYallja, O KOjuMa je OUJI0 BUILIE PEeUd Yy
MIPETXOTHOM JIeNTy paja.

Ha oBo murame ce HanoBesyje u cieacha awiema ,jaa
JU TOCTyName 3aKOHONABIA Y M3BpLIABalky YCTaBHOT Hajora
00e30ehuBama 3acTyNJbeHOCTH HAIMOHAIHUX MambuHa y HapomHoj
CKYIIITHHHU 3aMCTa HUje HUYUM OrpaHndeHno?*.’® 3ampaBo, oBje je
peu 0 HCKOHCKOM MUTamy KaKko MapiaaMeHT Tpeba aa u3riena u Ira
j€ UuJb MapiaMeHTapHUX u300pa, Aa U OHHM Tpeba Ja JoBeay A0
TOra Jia MapjaMeHT MpeJcTaBsba ,,CMabEeHy CIMKY OMpadkor Tena‘
WM aa Ou ce ,,jeTHIM TIPOIIecCOM O1adupama U3ABOjUiIa U3 Hapo/a
OHa IOJINTUYKA TpyIa Koja jeé HajopraHu30BaHUja, HAJaKTUBHUjA U
HajIoIyJIapHUja, U CTOTa HAJCIIOCOOHHU]a J1a IPUMHU Ha cebe Teper
Jp KaBHE yrpase. >’

30MHII-U1 u 30JIU-U1 nonemwyjy PUK-y opnamhemwe na
OJITy4Yyje O TOME J1a JIM j& HeKa CTpaHKa WM KOAJHWIIMja 3ahcCTa
MCTHUHCKH PENpe3eHT HHTepeca opel)eHe HalmoHaIHEe MalbuHe, ajln
0e3 mpenu3Hux kpuTepujyma® kojuma OM ce OBO TEJIO PyKOBOIUIIO.

3 Ou takohe HABOIH U Ja Cy moMeHyTe oxpende mporuBycraBHe. Bua. Ciroboman Opiosuh,
,,boHyc 011 35 071CTO 32 CTpaHKe HALMOHAJIHUX MarbUHA - HEYCTABaH U oracaH excriepumeHt™, HoBa
CpIICKa MOJUTHYKA MUCA0, http://www.nspm.rs/komentar-dana/bonus-od-35-odsto-za-stranke-naciona-

Inih-manjina-neustavan-i-opasan-eksperiment.html, 10/06/2020.

3% Taxo Bypuh ucruue ia i ,,pe30HOBarbEe YCTABHOT Cy/1a HUje y TIOTIIYHOCTH HCIPABHO", a TOBOJIOM
0CTaBJbarba MOIyHOCTH /1a 3aKOHO/IABAIL ANITEPHATHBHO PEIIN TUTae 00e30ehiBamba ,,paBHONPABHOCTH
1 3aCTYIUBCHOCTH HALIMOHATHUX MalbHHA Y IIEHTPAJIHO] IPEACTaBHIYKO] HHCTUTYLH]U , KOjy je YcTaBHH
cyn npeasuaeo y cBojoj Omryrm: 1Y 42/2008 (Cnyorcoenu enacnux PC, 6p. 28/11). Vladimir Puric,
,Reforma izbornog sistema i predstavljanje nacionalnih manjina u Narodnoj skupstini Republike Srbije®,
u zborniku: Reforma izbornog sistema u Srbiji (priredio: Edin Saréevi¢), Fondacija Centar za javno
pravo, Sarajevo, 2015, ctp. 233.

3 Cnobouan Josanosuh, [powcasa 2, Ipocsera, 2005, ctp. 147 u 148.

80 M360pHUM 3aKkoHHMa OU TpeGano ypeauTH Aa CTaTyCc CTPaHKe HALMOHAIHE MambUHE UMajy
CTpaHKe KOje HIIp. y MOTIHCHMA MOAPIIKE CBOjUM M300PHHUM JIMCTaMa MMajy HajMarbe MOJOBUHY
HMOTpeOHHX MOTNHCA U3 pejja rpal)aHa Koju Cy yIHCaHd y OMpauKu CIIHCAK 32 HALMOHAJHE CaBeTe
HAIMOHAITHIX MambNHA; KOje MMajy 6ap jeHOT TpeJCTaBHUKA y THM TeJIMMa /WM Koje Cy OCBOjUIIe
Hajmame 1% Tacoa y n30opuma 3a Ta Tena.” Munan Josanosuh, ,,ITpaBo Ha HONMUTHYKO yApyKHBambe
1 OCHHBamE MOJIMTHIKKX cTpaHaka y CpOuju - mpobiemu u auiieMe™, Apxus 3a npasne u opyuimeene
nayke, Cae3 yapyxema npasauka Cpouje n Pemmyoiuke Cpricke n THCTHTYT 3 IOJIUTHYKE CTYIHje,
1-2/2019, ctp. 46. (ctp. 31-51).

139



APXUB, 1-2/2020 - Bophe Mapxosuh, /[enumuyne uzoopre pepopme y
Penyonuyu Cpouju (cmp. 121-153)

Toxom CKyMIITHHCKE PaCcIpaBe yIIaBHOM CY CE MOLIIE 4yTH IOXBajIe
0 W3MEHaMa 3aKOHa KOje Ce THUY yqemha PUK-a y npouecy
yTBphHBamka MambUHCKUX JIUCTA: J]a CE HA Taj HAYMH Ce ,,n30eraBajy
JaKHE CTPaHKE HAIIMOHAIHUX MamHHA®!, anu M omacke Ja Hema
MpEeNU3HUX KpUTEpUjyMa 3a YTBphuBame JUCTa HAIMOHATHHUX
mamrHa.* B. Bykagunosuh (HC-TICC) je Ha 0By OMacKy peridiupao
71a 'y 3aKOHY HHTIIE HE MUIIIE 1a CTPAHKY HAIMOHATTHE MAmbHHE MOPajy
Jla TIPE/ICTaBJbajy CaMO HEHU WIAHOBH (IIPUMPATHUIIN T€ MAFUHE):
,,CBaku rpal)aniH oBe 3eMJbe MOKeE J1a Oy/ie KaHIuI0BaH Ha OUJI0 KOjOj
auctu..% Jla Ou ofpeano 1a JIu MOAHOCHITAL] JIUCTE 3aMCTa MPHUITaaa
MambHUHCKO] cTpaHaru/koanuiuju, PUK y3uma y o03up M3Box u3
Peructpa monuTHUKKUX CTpaHaKa KOju BoAU MUHUCTApCTBO ApKABHE
yIIpaBe U JIOKaJTHE CAaMOYTIPaBe, Kao ¥ CTaTyTe M MPOTpaMe MOTUTHIKIX
cTpaHaka koje nmogHoce npeaor.* 13 oBora npousnasu aa PUK paau
HCTH IIOCTA0 KOjH je Beh ypaamio MuHUCTapcTBO ApKaBHE yIpaBe u
JIOKaJTHE CaMOyTIpaBe, Koje j€ Ha/JIeXKHO 3a YIHUC U Boh)eme perucrpa
MOJINTUYKUX CTpaHaka. Takole, ynmuTHa je ¥ YCTAaBHOCT oapenoe
KOjeM ce JI0/IeJbyje CaBeTO/IaBHA yIOra HAIMOHATTHUM CaBETHMA, Tj.
MOCTOjambe MorthOCT 7a 11ajy MULIJBEE-E O TOME Jia JIH Je oz[peljeHa
MOJIUTUYKA TPyTalHja MAalbUHCKA UITU HE (qI/IMe ce J10/aje joul jeaHa
HaJUIC)KHOCT HAIIMOHAJHUM CaBeTHMa Kojy YCTaB HE mmo3Haje).®
Jlakiie, cBa oBa muTama OM ce MOpaJia MHOTO MaKJHbUBH]E YPEIUTH U
OCMUCIIHUTH, jep 0e3 cBeoOyxBaTHe pedopme, 10J1a3u Ce y OMacHOCT
Jla ce T0jaBJbyjy TOTOBO JACHTUYHE HAJIJICKHOCTH KO Pa3IuIUTHX
oprana, oapende CyMmbUBE YCTABHOCTHU U CIL.

[Ipomene n300pHUX 3aKOHA KOje cy TUUy moBehama yuemrha
Mam€ 3aCTYIJbEHOT M0JIa Ha N300PHKM JIMCTaMa, HapO/IHA TIOCIIAaHUIA
M. TojkoBuh je okapakTepucana Kao ,,ACTOPHjCKE H jJojana Ja
je )KuBOT moctojehe pememe Tj. ,,kBOTY o1 33,33% mnperBopro
y 37,2%.% OHa je majbe UCTakia Ja TO CYUITHHCKH 3HAYH Ja CE

o1 Anexcaugap Maprunosuh (CHC), 06/02/2020, Buzaeo (I).
2 Hemamsa [llaposuh (CPC), 08/02/2020, Buaeo (III).
% Bophe Bykamunosuh (HC-IICC), 06/02/2020, Buneo (II).
¢ Buy. Y. 81 cr. 3 u 4 3UHII u Pewerse o yrBphuBarmy 1osoxaja nonuTHUYKe CTPAHKE HALIHOHAIIHE
MamHHe nojiHocuoly npornaiene M36opue nucre Vajdasagi Magyar Szovetség — Pasztor Istvan — Cases
BojBobhanckux Mahapa — Urean Ilactop, https://www.rik.parlament.gov.rs/tekst/1553/izborna-doku-
menta.php, 12/06/2020.

% Vmop. wi. 1 30MHIT-M1 n wi. 2 30JIU-U1 ca oxpendom wi. 75. cr. 3 Yerasa.

% Maja 'ojkosuh (CHC), 06/02/2020, Buneo (I11). [Tpema noxamuma ca cajra Hapoase ckymuruse,
yKynaH 0poj HapoIHux rnocnanuna je 93 1j. 37.2%, http://www.parlament.gov.rs/narodna-skupstina-/
narodna-skupstina-u-brojkama/polna-struktura.1739.html, 12/06/2020.
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yBohemeM oOaBese /1a Ha CBaKoj JIUCTH Oynie mpucyTHO Hajmame 40%
Mame 3aCTyIJbEHOT ToJia, ToBehaBa MpUCYCTBO K€HA y CPIICKOM
napinameHTy 3a 2,5%. [Ipennarad oBa nBa 3akoHa, mocianuna I.
Yomuh je HEIBOCMHCIICHO U3HENA CTaB: ,,J[a 3HaM /1a UMa CIIPEMHOCTH
y IPYIITBY ja HEe OMX OAycCTaja O]l OHOTa IITO CMaTpaM MPUPOIHUM,
a To je mormyHu naputet, 50% sxena u 50% mymkapana“.®” Unak,
3BY4YH JIOTUYHO MTUTAHE OTIO3UIIMOHUX MTOCIAHUKA, 3aI1ITO j€ ofabpaH
0amn oBaj rporieHar.®® C 003upom Ha cymTuHcko nmoseharme o1 2,5%
Yy OZHOCY Ha TPEHYTHO CTame, jaBjba C€ U JWJIEMA J1a JI j€ OBa
MIPOMEHA, YNPKOC HEHOM HECYMI-HBO MPOTPECUBHOM KapakTepy,
3ancTa ,, ICTOpHUjCKa*“ ¥ Ja JIU je OMII0 CBPCUCXO/IHH]E Ja Ce MOKYIIAI0
ca mapuTeTHoM kBoToM (50:50).%°

Ha oBoM MecTy ocBpHyheMo ce Ha joIn Heke MpeJyiore Koju ce
tuay noehama penpesentaruBHocTH CKynmTHHE. Tako ce MOrao
YyTH CTaB Jla MaluHE Tpedaso aa Oyay MpeciuKaHe y HapiaMeHTy,
Ha OCHOBY FbHXOBE 3aCTYIJbCHOCTH y TOMyJIaluju’’; Ka0o U MHUTAbE
mTa O ce JIecriIo ako OW ce TI0jaBHO MPEJIOT Jia MapiiaMeHT Oy/e
BepHa peruiika rnomnuca rpahana — ga 40% nocnanuka Oyze ca cena,
30% ca ocHOBHOM I11K0jI0M, 10% (yHKI[MOHATHO HEMUCMEHUX UT/. !
ITocnanuna Jbynka Muxajnoscka (CMC) nogHena je aMmaHIMaH KOjUM
je 6uio npenBul)eHo 1a Ha CBakoj M300pHO] TUCTU Mel)y IPBUX JieceT
KaHuIaTa Oyne v jeqHa ocoda ca MHBAUAUTETOM, jep y CpOuju uzmel)y
10-15% nomynaryje ynHe 0Be 0co0e, alli HE MOTY Jia C€ OpraHu3yjy
MIOITYT CTPaHaKa HAIIMOHAJIHUX MamUHA M J]a Ha JIAKITN HauuH 10Dy
70 MecTa y napiaameHnTy. OHa je ca pe3UTrHallijoM yIuTajia Kako je
Moryhe J1a cy mocTaHuIM OWIK CripeMHH (IIpe HEKOJIMKO TOJIHA) /1 Ha
IpUBpely TpeBae TepeT J1a nmocioanan Ha 50 3anocaeHux Mopa aa
3aI0CITU U jeIHy 0c00y ca MHBATMIUTEOM, a JIa C€ HUKO O TIOCIaHNUKa
HHje OCBPHYO Ha teH npeyior.”? Mako je jorn cpeaunom 2004, rosune,
Tagamme MuHuctapeTBo 3a aujacnopy PC ynmyTuiio mHUIM]aTUBY
MHUHUCTAapCTBY HAJUIEKHOM 32 IOCJIOBE YIpaBe, ca LIMJbEM J1a Ce y

7 Topmana Yomuh (IC), 06/02/2020, Buneo (I).

% Tako je M. Mupuuh ucrakao 1a ce pajau o ,,iuiuranuju‘. Munopaa Mupuuh (CPC), 08/02/2020,
Buzeo (III).

% TIpBux met aprkasa ca HajBehuM npoLieHToM XkeHa y napiamenty: Pyansa - 61.25%, Ky6a - 53.22,
bonusuja - 53.08, Vjeaumwenu Aparncku Emuparu — 50%, Mekcuko — 48,2; nok ce Cpbuja Hanasu Ha
32. mecry. Percentage of women, Ranking as of 1st May 2020, IPU, https://data.ipu.org/women-rank-
ing?month=5&year=2020, 12/06/2020.

7 Myamep 3ykopmnuh (CIIIT), 06/02/2020, Buaeo (III).
"' Mapujan Pucruyesuh, (IIC-HCC-YCC), 06/02/2020, Bupeo (IT).
2 Jbynka Muxajnoscka (CMC), 06/02/2020, suzeo (IV) u 08/02/2020, Buzeo (I1I).
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1300pHOM 3aKOHY OMOTyhu oHMM JIpKaBJbaHNMA Cp6HJe KQ]I/I I/IMa_]y
GopaBHILTE y HHOCTPAHCTBY Ja Iacajy HOHITOM, OBa Ujeja HUje
CIIPOBEICHA Y JIEJIO, T1a j€ TAKO IIOHOBO OMIIO PEYH U 0 HauuHy yderrha
JMjacrope Ha W300pHMa — MOIITOM MIIH €JIEKTPOHCKUM IlacameM '

BaxHo murtame Hamer m300pHOT CHCTEMa KOje Ce THYe
npobriema (He)3acTYIUbEHOCTH opel)eHUX TepUTOPHjaTHUX IEITHHA
Penyb6nuke CpOuje, Ha 3acenamy je TeK y3rpei OMiI0 MOMEHYTO.
OHo je y TeCHOj Be3U ca MOJIeJIOM Jp’KaBHE TEPUTOpHje Ha U300pHe
jenuHuUIe, KOja 3Ha4ajHO yTHUYE Ha Kpajiu pe3ynrar uzoopa.” Tako ce
OJIABHO Y HAIIIO] TEPHjH UCTHYE Ja je KOJ] Hac MPHUCYTHA ,,iehopmariija
TEPUTOPHjaJIHE peIpe3eHTallje Kao Mocleaula jeiHe u300pHe
JeIUHMIE™ TTO y3pOKYje HaIMPEACTaB/bEHOCT MOJSIMHUX JEI0Ba
3eMJbe (BEJIMKU TPAlOBU) U MCTOBPEMEHY MOJIPEACTaBIbEHOCT
BEJIMKOT Jiejia OMpayuKor Teja Koje 1oa3u U3 0e3Malio CTO OMIITHHA
Y 4MHU OKO 1,5 MuimoHna cranoBHHKa.”® OBaj mpo0ieM HCTakia je
nociannna Hana Jlasuh y ume nocnanuuke rpyme JIJIT-JICB-CIIA,
noasnadehu ga 300r mocrojama jenHe u300pHE jeUHUIIE MHOTU
rpahanu mMory na ,,rmacajy aid He MOTy Ja Oupajy*, npeniaxyhu
YKHUJIakbe TICH3yCa ¥ 3a PerHOHaIIHE CTpaHke U mozeny CpOuje Ha et
n300pHUX jenuHuLa: BojBoauny, beorpa, Ucrouny Cp6I/I_]y, 3ananuy
CpOujy u uzbopHny j jenunuIy KOjy OM YMHWJIM TphaHu KOjU HEMajy
Hpe6aBHane HU Y jenHoj ox TMPETXOHE YCTHPH. 7 OBaj mpeior
HUje HOB Ha HAIIOj MOJUTHUYKO] CIEHH U ,,TOTIYHO j€ 3aCHOBAaH Ha
3alITHTH MHTEPECa  perHOHAIHE CTPAHKE KOja ra je mpeioxmia.’

[Mocmanuim cy ce y CBOjUM H3JIarambuMa TEK Y3IPeJHO TOTHIIAIN
penpe3eHTaTHBHOCTH JIOKAIHUX MapiiaMeHaTa, yIIaBHOM YKaszyjyhu
Ha 1oTpedy yBohemwa BehHMHCKOT M300pHOT CHCTEMa Ha JIOKAJTHOM
HUBOY, KaKko OU JIOKaJTHE CKYTMILITHHE 3alCTa MOIvIe Aa Oydy ONMYeHe
BOJbE CBOTa CTAaHOBHHINTBA.”” Cajalllkbe peleme ce YHHH Kao

73 Oliver Nikoli¢, ,,Glasanje putem poste sa posebnim osvrtom na glasanje dijaspore — uporedno
pravna analiza®, u zborniku: Izbori u domacem i stranom pravu (priredili: Oliver Nikoli¢ i Vladimir
DBuri¢), Institut za uporedno pravo, Beograd, 2012, ctp. 131.

7 Munaauu lesapnuh, 06/02/2020, Buzgeo ().

75Vl mOTpeIIHo je MPETIOCTaBUTH JIa je TPOMOPLUHOHATHOCT yTBpheHa camo hopmynama myTemMm
KOJUX C€ IVIACOBM NpepadyHaBajy y Manaare. OHa je jour outyyHuje oxpeheHa TuMeH31joM jeuHuna.
DPovani Sartori, Uporedni ustavni inzenjering, Filip Visnji¢, Beograd, 2003, ctp. 24.

76 Milan Jovanovi¢, ,,Izborni sistem Srbije: da li, $ta i kako menjati?*, Has. memo, ctp. 24.

77 Hapa Jlasuh (JIAIT-JICB-CIA), 06/02/2020, Buzaeo (I1).

8 Milan Jovanovié, ,,Izborni sistem Srbije: da li, $ta i kako menjati?*, nas. nemno, crp. 29.

7 Jlparan Josanosuh (BC) u Muxauio Jokuh (CHC) 08/02/2020, Buzeo (I).
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He3a/10BoJbaBajyhe u 300r pasiora Ha koje ykazyje M. CrankoBuh, n1a
»| -.-] BIamajyhe koanuiyje Ha HUBOY JIOKATHE CaMOITypaBe YIIIABHOM
Oyny ‘omienasno’ KoaJuiuje Koja je popmupana penyonnuky Biagy*
Kako OW JTOIILIO 10 ,, 10 TIPUPOTHOT ycariialiaBama BIACTH HA CBUM
HUBOUMA “, Tj. IO HUYUM CITyTaHOT yTHIlaja BiIajajyhux mnaprtuja
WIM HEPETKO IpyIe IMojeuHala, MITO MPOy3pOKyje MOCIEIUILY 1a
,JIOKaHa camoynpasa y Penmyonuim CpOuju cymutuacku Oyjie cBeieHa
Ha MOJIeJ JIOKaHe yrpase. %’ 300r Tora 4uHM ce J1a HeMa JPYIITBEHO
OINpaBJaHUX pasJiora Ja U300pHU CUCTEMU Ha CBUM HUBOUMA (0]
JP’KaBHOT JI0 JIOKAJTHOT) Oymay uaeHTH4HH, Beh Ou Tpebano na oHu
Oymy mpuiaroheHu pa3IuyuTUM MoTpedaMa KOju CBAaKH OJ] HUBOA

BJIACTH U3HCKY]e.

4. O TIPUPOJI MAHJIATA

TokoM 3acenma ce Kao CIIOpeHO, OTBOPUIIO U jETHO THUTAKbE,
Koje O Tpebasio 1a je 0MaBHO apXHUBHUPAHO, aJTH j€ KYCTpa TUCKYCHja
rokaszajia cynpotHo. Panu ce o muramy mpuUpoje MOCIaHUYKOT
Manpara. [IpeacTaBHHIIN HEKOIUKO MOCTAHUYKUX TPYTIa Cy C€ Yy CBOJUM
M3llaramkbuMa CTaBWIM Ha CTPaHy T3B. BE3aHOT WJIM UMIIEPATHBHOT
MaHJaTa, KOju IMojapa3syMeBa IpaBHy Be3y u3Mely mocnanuka u
oupava. Tako je B. Munuhesuh (CIIC) mocraBuo, ¢ acriekra jaBHOT
MpaBa, HEMPUMEPEHO MUTAWkE, ,,IIITA j€ CTapHje, BIACHUIITBO HaJ
MaHJIaTOM WJIM BOJba OMpaya‘, yKa3aBIli Ha MOCTU300PHO MPEKpajambe
BOJbE OMpaua — BEUKH OpOj MOCIAHUYKUX Tpyna U CaMOCTAITHUX
nocnanuka.®' YV okBupy cBor msnarama o noaenn CpOuje Ha mer
n30opHux jenunauna H. Jlazuh ce onpenenua 3a Be3aHu MaH/aT, Tj. 1a
Ou HApOTHY TIOCIIAHUITN TPeOaJIo J1a MPeCTaBIbajy MHTEPECE PETHOHA
M3 KOJUX JI0JIa3e a He MOJMTHYKUX CTpaHaka, Kako O ce m30erio
na ,JocinaHuny u3 BojBonuue, a u3 Biaagajyhe crpanke, mmacajy aa
oyuet BojBoaune Oyzie ynona Mamu on Oyiiera rpajga beorpama®.s
[Tocnanuk Bojucnas Ilemmess (CPC) je ykazao Ha mpoOieM ,,TproBuHe
MaHJaTHMa‘*“ KOjH M3UCKYje HEOIMXOJHOCT ,,0CBEKaBama‘*® yCTABHOT
MPUHIIMTIA TPeMa KOjeM je HapOHU MOCTaHUK CII000/IaH /1a CTaBH CBOj
MaH/IaT Ha pacroiaramke MOJUTHYKO] CTPAHITU Ha YHjH TPEJIOT je O1o
n3abpaH, jep je caja oH (IMOCIaHUK) BIACHUK MaH/aTa, a CTPaHKa yiiaxe

8 Mapko Crankosuh, Jlokaina camoynpasa y Cpouju, llpasun daxynrer YHUBEp3uTETa Yy
Beorpany, beorpan, 2015, crp. 162.

81 Bophe Munuhesuh (CIIC), 06/02/2020, Buzxeo (II).

82 Hapna Jlasuh (JIATT-JICB-CJIA), 08/02/2020, Buzeo (1).
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BEJIMKa Cpe/cTBa J1a OM ce MaHJaT OCBOjHO. ,,HapogHu mocnanuim
3acTyrmajy CBOje CTpaHKe, a He cBoje peruone.”® Bjepuia Pagera
(CPC) je nomana na Ou Tpebdano na crpanke mocie udopa oapehyjy
pemocien ynacka KaHauaara y mapiaMeHT, jep Tpeda HarpaauTu oHe
KOjU Cy MOCTUININ 00JbU pesynrtar Ha uzdbopuma.’* Hacynpor oBux
craBoBa, A. Maptunosuh (CHC) je ncrakao aa cBaku MOCIAHUK
NPE/ICTaBIba LI€0 HAPO/I, a HE CBOJy ONILITHHY, HAPOJ, HAIH]Y, BEPY, jep
(mo3uBajyhu ce Ha CBeto3apa MapkoBuha) CpOuja HUje 3ajeqHUIA
ommituHa.*

Mauro je pehu f1a je u3noxkeHa pacrpana o PUPOIU TOCTAHUIKOT
MaHjara Ha npary Tpehe nenenuje 21. Bexa mznuiiHa. Behuna
TOBOpPHUKA j€ MPeBHUIeia OMTaH MOMEHAT: J1a j€ KOoJl MaHaaTa y GoKycy
(v 6u Gapem Tpebaso na Oyne) ogHoc rpahaHa M IOCIIaHKWKa, a HE
MOJIMTUYKE CTPAHKE U OCTAaHUKa, jep: ,,MaHIaT HapoIHOT OCIaHNKa
HUje Cy0jeKTHUBHO MPaBO KOJUM ce MOXe clI000HO pacronaratu. To
Ba)KM KaKo 32 MOJIMTHYKE CTPaHKe, Tako U 3a mocinanuke..* Hecpeha
je mTo ce y YcraBy yomire Hanuia onpenda wi. 102. ct. 2, koja je
CYIITUHCKH y CYNPOTHOCTH Ca J[yXOM camor YCTaBa, ma OW je Kao
,,CTPAHO TEJIO y YCTaBHOM MOPeTKy ®’ Tpebaso mpHIuKOM MpBe
yCTaBHE MPOMEHE OJICTPAHUTH, @ HUKAKO ,,0CBEKaBaTh .

Iurarme T3B. mperneTama MOCIAHAKA U3 jEJHE MOCTAHIIKE
TpyIie H/MIM CTPAHKE Y JAPYTY, j¢ KOMILICKCHO, allii HEe M HEPEILHBO.
YcTaBHONIpaBHAa TeOpHja je TOTOBO jEAWHCTBEHA Yy CTaBy Jia
,llapTuja HE MOXKe MOCIaHuKy aa Hamehe mpaBHe oOaBese, Te Ou
(dpakmujcka MpUHYIA KOja TOBJAYM MPaBHE CAHKIU]jE 3a cOOOM,
Owna mporuBycTaBHa.”“%® A kako je ,,[...] mapJaMeHT ycTaBOM
KpeupaH Jp>XKaBHU OpraH, a MOJUTHYKA MapTHja mpunaaa chepu
CJIOOOTHOT JIPYIITBEHOT OpPraHM30Bama‘, OHJa OHA Kao TaKBa ,,HE
MOK€ HETIOCPETHO Ja Jeyje Y MapIaMeHTy " ¥ CTora je HEeOIXOIHO
1a je ,,penpe3eHryje gppakiuja Koja jeé IpPBEHCTBECHO MOTUYUHCHA
napjiaMeHTapHOM, a HE TIAPTHjCKOM TIPaBy", MUTAKE ,,lIpelieTama

8 Bojucnas llemess (CPC), 06/02/2020, Bumeo (I).
8 Bjepuua Paznera (CPC), 08/02/2020, Buzaeo (III).
8 Anekcannap Maprunosuh (CHC), 06/02/2020, Buzeo (I).
8 Bnanan [letpos, ,,3aK0H 0 W3MEHaMa M JIOIlyHaMa 3aKkoHa 0 U300py HApOJHKX MOCIIAHUKa OJL
2011 — a 11 je MOCIaHMYKKA MaH/AAT KOHA4YHO ciioboman?, HaB. aeio, crp. 104.

8 Hcro, crp. 105.

8 Dragan M. Stojanovi¢, Pravni polozaj poslanika, Centar za publikacije Pravnog fakulteta u
Nisu, Nis, 1999, ctp. 201. Yiop. Povani Sartori, Uporedni ustavni inzenjering, HaB. neino, ctp. 217 u
Mapujana Ilajsanunh, [Tapramenmapno npaso, HaB. neino, ctp. 69.
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WM ,,TPTOBUHE MAaHJAaTUMa' MOXKE /1a CE€ PErYJIHIIE [TOCIOBHUYKOM
Hopmom.® Heka oj ymopeanux perierba mnpeasuhajy 3adbpany aa y
oapeheHOM BpEMEHCKOM MEPUO/1Y MTOCIAHUK KOJU € HAITyCTHO JeIHY,
npehe y apyry NOCIaHWYKy TPYIY; WIH Kao paJuKaIHHje peIlehe,
3aprKaBamkbe MaH/IaTa, ajlk y3 MOCTOjame 3a0paHe PUCTyIa JIPyroj
MOCJIAHWYKO] TPYIIH/CTPAHIIM, 10 HCTeKa MaHaTa.”® 3a Hallle MPUITHKE
YHHU ce Ja OM OBO MOTOHE PEIICHE MOIIO Ja MPOU3BENE KEJbCHH
edekar — crpedaBame ,,QIyKTyannje MmocIaHuKa, y3 MOIITOBAKE
MIPHUHIIUATIA CJIO0O0AHOT MaH/IaTa. ¥3 HallOMEHy Ja O MOpasio MmaKJbUBO
71a ce Pa3MOTPH Jia i O OBO MUTaEke OUIIO Y TIOTITYHOCTH PETYJINCAHO
MOCIIOBHUKOM WJIM TIOCTOjH MOTpeda Ja ce OHO Makap JACITUMHYHO
perynuiie u 3akoHoM 0 HapoiHOj CKy I THHH.

Jadamy mosnoxkaja nmapiaaMeHTapiia TOMpPHHOCH ¥ HAYMH Ha KOjU
je u3albpaH. Y TOM CMHCIy Ipeajarame T3B. ,,CTpaHaYKe OTBOPEHE
mucTe (kojy je YCTaBHM Cyja OJACTpPaHHO U3 HAIIET MOpETKa) je
MOTIYHO JIETUIACHPaHO. YIIOPEAHO MPaBo Mpero3Haje H300pHe JIHUCTe
KOje Cy OTBOpeHe kKa Oupaunma (y pasauuuTuM Gopmama)’’, amu He
Y OHE KOj€ Cy OTBOpEHE 3a Jo/aTHy (TomTo je mpea Beh u3BpIieHa
npe u300pa) MoCcTU300pHY CTPAHAYKY CEICKIH]y KaHaumara. 300r
Tora ce u nocrojehe pememe — 3aTBOpeHa UM OJIOKMpPaHA JIUCTA,
KOJI Koje OMpauu HeMajy HUKAKaB YTHUIlQ] HA peAocie] KaHIuaaTa,
MOXX€ KPHTHKOBATH, jep Kako uctuye Capropu: ,, ... KOHTpOIa
CTpaHKe HaJl CeJIEKIINjOM M 1300pOM eHUX KaHIUAaTa MaKCHMaTHa
j€ Kaja je JucTa 3aTBOPEHA, OJHOCHO Kaja je peaocien UMeHa Ha
JUCTH yHampen oapeleH u Oupad ra He Moke u3MeHHUTH. "> Ha

8 Dragan M. Stojanovi¢, Pravni poloZaj poslanika, nas. neno, ctp. 198-199.

% Tloctoju n MOryhHOCT /ia MOJUTHYKE CTPAHKE 3aK/byde cropasyM Ja ,.Hehe capahusaru ca
MOC/IAHUIMMA KOjH Cy HAIyCTHJIM WM KOjH HE MOIUTYjy CBOjy MOMMTHYKY cTpaHky™. Milo§ Stanic,
,,Problem pravne prirode poslanickog mandata u Republici Srbiji“, u zborniku: Reforma izbornog sistema
u Srbiji (priredio: Edin Saréevi¢), Fondacija Centar za javno pravo, Sarajevo, 2015, ctp. 277-278.

! Tako ITajBanunh HABOJM K0 PA3IMUMTE TEXHHUKE [NIACAMHA: IEPCOHAIHH I1ac (WM KaHIHIaTy
ca JIMCTE WK JIMCTH), aITePHATUBHU IVIac, KyMyJIaTUBHU IJac, OJIOK IV1acoBe, NaHalupame (Oupay
(opmupa corncTBeHy JHCTy Kauauaara). Pajvanc¢i¢ Marijana, Parlamentarno pravo, Has. ieio, ¢Tp. 59.

2 Povani Sartori, Uporedni ustavni inZenjering, HaB. neino, ctp. 34. Ynop. Mapujana ITajsanuuh,
Ilaprnamenmapno npago, HaB. 1eno, crp. 58. Jlok Kopxer nctnue cnenehe: ,,11360pHH nporec je y BeNHKoj
MepH CBeJIeH Ha H300p u3Mel)y MONMUTHYKUX CTpaHaKa M BCHUX JUePa, Kao HOCHIIAla H300PHUX JIHCTa,
a He u3Mel)y npeiokeHnX KaHauaara. bupadn MaXxoMm HHMCY CBECHH KO Cy KaHAMIATH HA M300PHUM
JHMcTaMa, a KaMOJIM [ja ¢e OIpesiebyjy Ha OCHOBY JIMYHMX KBaJIWTeTa KaHauaara. Kanauparu cy
HEBUUBMBH 1 Oe3HauajHu. bupa ce n3mely n360pHuX crorana, MOIMTUYKKX JUJIEPA U CTPaHaKa, a He
6upajy ce nmocinanuny. bupau je onemoryhen na ce onpenenn n3mely kananaara ca n3dopHe aucre.
Bun. Tamas Korhec, ,,Ustavno nacelo podele vlasti — zakonodavna vlast, izvr$na vlast i polozaj politickih
stranaka u Republici Srbiji*, u zborniku: Parlamentarizam u Srbiji (priredili: Darko Simovi¢ i Edin
Sar&evic), Fondacija Centar za javno pravo, Sarajevo, 2018, ctp. 127.
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cinvaH HauyuH 1 M. JoBanoBuh u3/1Baja 3aTBOpEHY JIMCTY Kao jeAaH
O]l TpH ,,KpyIHjanHa aedexra akTyeaHor u300pHOT cucTeMa™, jep
,,CTIpeuaBa Oupadve ja TMPEKTHO OMpajy MOCIaHUKE IIITO MTPOY3POKYje
,»J1IeTIEpCOHANTN3ALIN]y IPEICTaBHUKA, BbUXOBO YJlabaBame 0 rpahana
1 MTOTITYHO BE3MBAME 3a CTPAHKE, YMMe IMOCIIaHUITN 0CTajy 0e3 ,,0a3¢e"
u rpalanu He 3Hajy KO HX MpecTaBiba.” 3ato Ou cienehu U Hyx)aH
KOpaK Ka JeMOKpaTH3all1j1 HaIIeTr H300pHOT mporieca Ouo oTBapame
n300pHUX JUCTa Ka rpaljaHuMa, a HUKako (IIOHOBO) Ka CTpaHKaMa.
BboseeM (y)no3HaBamy nociaaHuka v Oupaya Moria 6u Ja JorpuHece
U TIOfIeNIa JIp>KaBHE TEPUTOPHjE HA BUIIE U30OPHHUX JETMHHUIIA, jep
,TIPOTIOPIIMOHATHHA CHCTEM M3UCKYje BUIIEMaHaTHe jeanHuie” .

5. YMECTO 3AKJbYUKA

Ha xpajy hemo nma mokymamo aa JaMo OATOBOP Ha NMUTAHE
¢ noueTka pana. M30opue npomene u3 2020. roguHe mory ce
okapakTepucartu Ha cienehu HauuH. Jlometn ydenrha jaBHOCTH Cy
OWJIHM peJlaTHBHO OTpaHUYEHH, 3aXBaT MPOMEHa je OMO MapTUKYJIapaH
a He cBeoOyXBaTaH, HOMOTEXHMYKa M CYIITHHCKA peliema onesa.
MomeHat y koMe Cy U3BpILEHE 01O je y HajMarby PyKy poOieMaTnyaH.
Naxko je TokoM CKYMIIITHHCKE pacipaBe OUIIo 1 BeoMa J00puX uieja u
aMaHJIMaHa, 9yJIH Cy C€ ¥ PEJIO3H MHOTHUX PETPOTPATHIX PEIICHha,
Koja Ou Tpebasio JAa cy OJJaBHO JICO HaIlle YCTaBHE U MapiaMeHTapHe
MPOILIOCTH.

Ha u3smaky Tpuzaecer roguHa Bumectpanadja y PemyOmuim
CpbOuju, OpojHHX YCIIOHA M TaJOBa WU MpEIEKAHUX ,,JICUHjUX
Oonectu’, TOILIO je BpeMe Aa ce rpahjanuma oMoryhu KBaIMTeTHHja U
HeToCpeIHM]ja yiaora y ojutyunBamy. To je Moryhe kpo3 cBeoOyXxBaTHy
1 100pO MPOMUIILIbEHY pe(popMy n300pHOT cucTeMa U U300pHOT
3akoHo#aBcTBa. CpOuju je moTpeOHO KOIII/I(l)I/IKOBaHO n300pHO
3aKOHOJABCTBO, OTBOPEHO Ka Behem yTunajy rpahana Ha MOIUTHYKE
TOKOBE, HA CBUM HMBOHMA, O]l IP>KaBHOT, NPEKO IMOKPajUHCKOT, 10

% Milan Jovanovié, ,,Izborni sistem Srbije: da li, $ta i kako menjati?*, nas. nemno, crp. 23.
° Dovani Sartori, Uporedni ustavni inZenjering, aas. neino, ctp. 26. C gpyre crpase, M. JoBarosuh
UCTHYE: ,,AKO HAIIIM MOCTIAHUIIH MMajy CII000HH MaH/IaT OH W3Mel)y ocrasior 3Hauu jia OHH [PEICTaBIbajy
cBe rpahane PermyOimke, Ma oakiie go1a3iin. AKO je TO Tako OH/a OU TEOPHjCKU CBU MOIIN JTOJTA3UTH
W3 je[He OIILITHHE W Tpajga. AnM Huje Tako. Huje 3aTo mMTO MONMTHYKA perpe3eHTaluja, moceoHo
OHa 3aCHOBaHa Ha [POIIOPIIMOHATHOCTH, 3HAYH U TIPECTABIbCHHE TEPUTOPH]E H OHHX KOjU Ha 0] JKHUBE
ca crienupMYHAM HHTepeckMa 1 notpedama. Milan Jovanovié, ,,Izborni sistem Srbije: da li, Sta i kako
menjati?“, HaB. gexo, cTp. 25.
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nokaiHor. Tpebano 61 a ce pa3MuIIba y paBIly AUBEepcUdUKaIyje
n300pHOT CHUCTeMa Ha IOMEHYTHM HHBOMMA BIIACTH, y CKJIaTy ca
norpebama U 0coOeHOCTHMMa CBAaKOr O]l HUX. TakBe MpoMeHe
n3uckuBahe u mpoMmeHy Ycrasa. JlaBHO je pedeHO J1a ce HE MOTY
OYEKHBATH JIPYTa4rju PE3yJTaTH aKo C€ YOBEK/PYIITBO HEMPECTAHO
MIOHAIlIa Ha UCTU HauKH. He MoxkeMo 12 ouekyjeMo BHIIIe JeMOKpaTuje
y Ip’KaBH, ca HEIIPOMEHEHUM CTEIICHOM JIEMOKPAaTHYHOCTH H300pHOT
cucrema. Maxo HenoBosbHE, HafgaMo ce 1a he npomene u3 2020. roauxe
OUTH camMo KOPaK Ka yCcrocTaBamwy cucTema KakBor rpahanu Cpouje
y 21. Beky 3acmyxyjy. JennHo tako he mojenuHai OUTH y TIPHIIALIHA
Jla OCETH Jia C€ HETroB IIIac 3amcTa W 4yje, yuMme he OMTH TomaTHO
MOTHUBUCAH Jia JIOTIPUHECE JPYIITBY Y KOjE€M JKUBH.
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Porde Markovié

PARTIAL ELECTORAL REFORMS IN THE REPUBLIC OF
SERBIA

- Resume -

In February 2020, the National Assembly of the Republic of Serbia adopted
partial changes to the election legislation. The most significant changes: the election
threshold has been reduced from 5 to 3 per cent; the minimal percentage of the
underrepresented gender on the electoral lists has increased from 33.33% to 40%;
the quotients of electoral lists of national minorities will be increasing by 35%,
as a measure of affirmative action; the Republic Election Commission decides on
whether a list meets the conditions to run as a minority and may request the opinion
of the competent national council of a national minority. Electoral changes include
both parliamentary and local elections.

The paper analyzes two aspects of changes: the technique of passing laws and
the content of the changes themselves. In the first part, it was pointed out that the
changes were made in the election year, the laws were passed hastily and excessively
complicated (four laws were passed instead of two — because the proposers differed).
As a result, it was necessary for the legislator to bring an authentic interpretation
because the norm was not clear enough. The central part of the paper is dedicated to
the discussion on the adequacy of the adopted changes. It is uncertain whether the
reduction of the census will lead to an increase in representativeness and democ-
racy in Serbia. It is unclear on the basis of which criteria the rule on increasing the
quotient of the lists of national minorities by exactly 35% was adopted. The real
consequences of this solution will be shown in practice. Based on the speeches
of the deputies, it was concluded that there are still open questions regarding the
nature of the mandate of the deputies. The author pointed out the obsolescence of
this debate and proposed the possible directions for future reforms. The conclusion
of the paper is that the electoral reforms were carried out at the wrong time, there
are insufficient and inadequate.

Keywords: National Assembly, electoral threshold, national minorities, underrepresented
gender, electoral system, mandate of deputies, organic law.

OBaj pax je npumibeH 15. jyna 2020. roqune, a npuxBaheH Ha cacTanky Penaknuje 22. jyHa
2020. ronuHe.
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Casemnux Yemasroe cyoa, Ipezreonu pao

beoepao

SALITUTA ITPABA HA 1IOM Y KHUKA
Y U3BPIIHOM IIOCTYVYIIKY U ITPUMEHA
ITOCEBHOI' HAUEJIA CPASMEPE

- Casrcemax -

Yeoherve uncmumyma nocebnoz navena cpazmepe y Hauie
U36PUIHO NPOYECHO 3AKOHOOABCMBO NPe0Cmasbd 00oap npumep
0a Hawi 3aKOHO0Asay y NPOYeCHOj Mamepuju OCIywKyje npaxcy
Esponckoe cyoa 3a myocka npasa y Cmpasoypy, npu uemy je
peuterve uz npaxce moe Cyoa npunazoouo ocobeHocmuma u
npobremuma Koju noCmoju y Hauoj npaxKcu U3BPUHUX Cy008a
u jasnux uzepuwiumesna. C 063upom Ha mo 0a je mo HO8U
NPAasHU UHCTIUNYM ) U38PULHO] NPOYedypU KOJU Y cebu caopircu
CcmpasoypuKu enemenm, KOHauHu ¢yo 0 NPAKmuyHoj NPUMeHU
U 0eNOMBOPHOCMU 0802 UHCIMUMYMA Y KPAjr0] UHCMAHYU
oahe Ycmasnu cy0 y nocmynyuma oonyuuearba o yCmagHoj
arcanou. Mehymum, necnopro je 0a nocebno Haueno cpazmepe
npeocmasba 3aKOHCKY NPOYECHY 2apaHyujy 3aumume npasa Ha
O00M U3BPULHO2 OYIHCHUKA U FoeH ANCOYMHU KAPAKMep CMAarw)jy
nPOCMOp U3BPUIHUM CYOOBUMA U JABHUM U3BPUIUMEDLUMA Od
Ha npou36o/baH Ui apoumpapan Ha4ux npumeHe noceoHo
Hauele cpasmepe HA wimemy uzspuiHoe oyxcuuxa. HMaxo je
3aKoHCKa popmynayuja nocebHoe navena cpasmepe y nojeOuHuUM
denosuma y cynpomuocmu ca npaxkcom Esponckoe cyoa 3a
myocka npasa 'y Cmpazoypy, mo cyuumuncku Huje. Iloceono
Haueno usspuierbe oaje ,, euuie npasa’” U3BPUIHOM OVHCHUK)
Y 00HOCY Ha onuime 00pedbe U3BPUIHOZ 3aKoHa, 3002 yead
nocmoju onpagoarse 3a oopeheno oocmynarse Hauiez 3aKOHCKO2
peuterba 00 npakce Cyoa y Cmpazoypy. Kaoa cy ucnyrene

" EnekrpoHcka aapeca ayropa: besfort.ramadani@ustavni.sud.rs.
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nocebHe 3aKOHCKe NPemnocmaske, NPAsHa 3auimuma Koja ce
npystca npumMeHomM nocebHoz Havena cpasmepe je ancorymHoe
Kapakmepa, jep ce jeOuHa HenoKpemuoCnm U38pUiHo2 OYHCHUKA
He Moofce 3anienumu 6e3 063upa Ha mo wmo U38PUIHU OYHCHUK
HeMa Opy2e UMOBUHE 3 HAMUPerbe NOMPANCUBAFA U3BPUIHOM
nosepuoyy.

Kmwyune peuu: uzgpuinu OysHcHUK, U38PUHU NOCMYNAK, NPABO HA
0om, nocebno Haueno cpasmepe, YcmasHu cyo,
ycmasHa seanoa.

1. YBOJHE HAIIOMEHE

W3Bpiieme uMa 3a UuJb IPUHYIHO HAMUPEHE MOTPaKUBaba
W3BPILHOT MOBEPHUOIIA, alld TO HE 3HAYM U KAKHaBarkhe H3BPIITHOT
Ny’)KHUKa y CMHUCIY yrpo’kaBama HErOBHX OCHOBHUX HOTpeda
3a )KMBOT W HETOBO €KOHOMCKO YHHUIITeHE. [IpaBUYHU LHIb
M3BpIICHA j& J1a Ce M3BPIIHM MOBEPUIIALl IITO OpXKe W TOBOJHHH]E
HaMUPH y3 TOMITOBAKk-E¢ 3aKOHA U MpaBa M3BPIITHOT aykHUKA. [Ipen
W3BPIIHUM CYJOM M jaBHUM HM3BPIIUTEJHEM j€ MPABHU M3a30B Ja
n3Hal)y mpaBUYHY paBHOTEXKY U3Mel)y cynmpocTaB/beHHUX WHTEpeca
o0ejy cTpaHaka U3BPUIHOT MOCTynKa. Ta mpaBUYHa paBHOTEXa Y
M3BPIIIHOM TIOCTYIIKY HE MOJIPa3yMeBa yMambemhe 00aBe3e H3BPILIHOT
Ty’KHHKa, Beh cripoBol)ere M3BpIIEHa CaMO Y OHOM O0MMY KOjH je
norpe0aH 3a HaMHUPEHE MOTPAKUBAFKA N3BPIITHOT TIOBEPHOIIA U KOje
j€ HajMame HEMOBOJHHO 3a U3BPIITHOT TyKHUKA. TuMe ce 00e30ehemy
€r3UCTEeHIINjaIHU MUHUMYM 32 U3BPIIHOT Ay>KHUKA U HE JIerpaupa ce
HETOBO JIOCTOJaHCTBO. Y IIUJbY JO/IATHE 3AIUTHTE U3BPIIHOT AY>KHHKA
n 00e30ehuBame HEroBOr er3UCTeHINjaIHOI MUHYMyMa y BUIY
3allTUTE MpaBa Ha JI0M, 3aKOHOM O M3MEHaMa M JiollyHama 3akoHa
0 U3BpIIEHY U 00e30ehemy’ unja je mpumMeHna modesa ox 1. janyapa
2020. roguHe, cTUMy/IKCcaHa je mocebHa Hopma y uinany 394. cras 2.
KOjOM j€ MPOIHUCAHO J1a C€ HE MOXKE OJPEIUTH U3BPILECHE MTPOAAjOM
jeMHe HETTOKPETHOCTH Y BIACHUINITBY U3BPILIHOT TyKHUKA (PU3UUKOT
JMIa paid HAMUPEHAa MOTPAXKMBAba Yrja TIIAaBHUIIA HE TIPeia3d H3HOC
ox 5.000 eBpa y TUHAPCKO] IPOTHBBPEIHOCTH TI0 CPEAHEM KypCy
Haponane 6anke CpOuje Ha 1aH OIHOIIEHA ITPEIIora 3a U3BPILECHE.

1

3aKkoH 0 M3MeHaMa U JoIlyHaMa 3aKkoHa O M3BpLIeHY U obe3behemy, Cnyocbenu enacnux
Penyb6nuxe Cpbuje, 6poj 54/19.
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2. TIPABO HA JIOM

[IpaBo Ha nowm je 3amrtuheno wianoM 8. craB 1. EBporicke
KOHBEHI[Mj€ 3a 3alUTUTY JbYACKUX MU OCHOBHUX ciiobona (y Jabem
TEeKCTy: EBporicka KOHBEHIIHM]a), 3aj€THO ca MPaBOM Ha MPHUBATHU
’KHUBOT, TIPABOM Ha MOPOJANYHH )KUBOT U ITPABOM Ha CJI000Ty Mpenucke.
HaBeneHno KOHBEHIM)CKO TIPaBo je OMuke OmUcaHo U paspaheHo y
npakcu EBporickor cyna 3a jpyzcka npasa 'y Ctpasz0ypy. [Ipema npakcu
tor Cypa, oM IpeicTaBJba Ay TOHOMAH I10jaM, 11a OATOBOP Ha ITHTAbE
na i ce oapeheHu mpocTop MoXKe cMaTrpaTH TOMOM HEKOT JIMIA
3aBHCH O] YUEHCHUIA ¥ OKOJIHOCTH KOHKPETHOT CTy4aja, pe CBera,
MOCTOjarba TPaJHUX M YBPCTHUX BE3a JIMIA Ca IPOCTOPOM, MPH YeMy
je 6e3 yTuIaja 3akOHUTOCT OCHOBA KopHuihema Tor npocropa.’ To je
10 MpaBUITy (GU3UYKH OBOJEH MPOCTOP IJIE CE OABHja MPUBATHU U
nopoxuyHu )UBOT.* [IpaBo Ha MOIITOBakE IOMa TECHO j& MOBE3aHO
ca unanoMm 1. IIpBor nportokona y3 EBporncky KOHBEHLH]Y, KOJU
IITATH MTPABO HA HEOMETAHO Y)KHBamke MMOBHHE, 300T TOra ce 1mojam
JI0Ma HE TyMauH YBEK Y KOHTEKCTY IpaBa Ha MOIITOBAE TPUBATHOT
U TIOPOAMYHOT KMBOTA, Beh BHUIIIE ca acleKTa YMCTO UMOBUHCKHUX
npaBa.” HaBeneHo mpaBO HHjEe U3PUUUTO 3aj€MYCHO YCTaBOM
Penry6iuke CpOuje (,,Cioyx06enu rmacauk PC*, 6poj 98/06), amu
HajBUIIN TPABHU aKT KA0 JbY/ICKa M MAalbUHCKA MIpaBa He JeUHHIIEC
caMo OHa IpaBa Koja Cy 3ajeMueHa YcraBoM, Beh nedununie u npasa
KOja Cy 3ajeM4eHa onmTHheHuM npaBuwiInMa MelyyHapoaHor mpasa,
notBphennm mel)yHaponHum yropopruma 1 3akoHuma (wiad 18. cras
2. Ycraga). 3arum, EBporicka KOHBEHIIH]ja je CACTaBHH JICO MTPABHOT
nopetka Penyonuke CpOuje u HermocpenHo ce npuMemnyje (wiax 16.
cTaB 2. YcTaBa), CTOra Cy Cy[AOBH y MOCTYILHMMA KOj€ BOAE TyKHU

2 CpoOwuja je normucana Kousenuujy 3. anpuna 2003. roause, a parudurosaia je 3. mapra 2004.

roauue, EBporicka KOHBEHIMja 3a 3aLITHTY JbYACKHX M OCHOBHHX ciobona, Cuyorcoenu aucm CLI -
Melynapoonu yeosopu, 6p. 9/03, 5/05, 7/05, Cayocbenu enacnux Penybruxe Cpouje - Mehynapoonu
veosopu, 6p. 12/10, 10/15.

3 Tlpecyne EBporckor cyza 3a jbyjcka npasa, Buckley npomus Vjeoumwenoe kpamescmea, 6poj

npencraske 20348/92, ox 29. centembpa 1996. romune, ct. 53-54. u McCann npomus Yjeourenoe
Kpamescmesa, 6poj npencraske 19009/04, ox 13. maja 2008, roxune, cTaB 46, TOCTyIIHE HA aapecH:
https://hudoc.echr.coe.int/eng#. OBakBO NPaBHO CTAHOBHUILTE j¢ MPUXBATHO U YCTAaBHH CYJ, BHICTH
Omnyke YeraBror cyaa Yx-5084/2011 ox 17. jamyapa 2013. rogune u Yx-9495/2013 ox 22. oktobpa

2015. romune, 10CTyIHE Ha aapecu: http://www.ustavni.sud.rs.

*  Tlpecyna EBporickor cyza 3a Jbyjicka npasa, Moreno Gomez npomus [LInanuje, 6poj npeacraBke

4143/02, 6poj 16. HoBemOpa 2004. ronune, cTaB 53, noctynHa Ha anpecu: https.//hudoc.echr.coe.int/eng#.
> Buonera beumpesuh et al, Komenmap xonsenyuje 3a 3aumumy /6y0CKUX npasa u OCHOGHUX

cno6oda, JI1 ,,Cayxbenn racauk™, beorpan, 2017, ctp. 195.
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Ja onpende MepoJaBHOT MpaBa MPUMEYjy U TyMade y CKIaay ca
onpendama wiaHa 8. EBporicke KOHBEHIIH]e.

HenoBpenuBocT npaBa Ha J0M MOXe C€ HApyIIUTH UCEJbEHEM
MOjeIMHIIA U3 J0Ma’, 3aTUM MPETPECOM CTaHa Yy MPETKPUBHYHOM
WM KPUBHYHOM IOCTYNKY WM yJia3 y CTaH pajad Xallllema
OCYMILHUCHOT® U pajilbaMa Koje HUCY KOHKpEeTHE WK (pu3nuke, Kao
mITo je mpekomepHa Oyka’ uta. Y omHocy Ha Pemyonuky Cpoujy, 3a
caJla, JOHeTa je je/lHa Ipecy/ia y Be3U ca 3allITUTOM IpaBa Ha JIOM, a TO
jenpecyna y npenmery [paran [lerposuh npotus PemyOnuke Cpouje,
Opoj mpencraske 75229/10, ox 14. anpuna 2020. ronuae. Y HaBEACHO]
npecyan, EBporicku cyn 3a Jby/cKa Ipasa je yTBPIHO J1a IPETPEecoM
CTaHa MOJHOCHOLIA Y UCTPAKHOM IOCTYNKY HHje oBpeleHO BeroBo
MIPaBO Ha JIOM, J1a j€ MEIIamke y IoM OHIIO ,,y CKJIaJly ca 3aKOHOM™, /1a je
OuJI0 Mpey3eTo ca , JISTHTUMHUM [IUJbeM* U J1a je OUJIO ,,HEOIIXOTHO
y JI€MOKpaTCKOM JIpYLITBY , CBe y cMuciy wiana 8 KonBeHuuje.

3. [IOIITOBAKE ITPABA HA IOM U3BPIIHOI' AYKHUKA
KPO3 [NIPUMEHY ITPOLECHOI' HAYEJIA CPASMEPE

CrienuUIHOCT 3aMTUTE MMPaBa U3BPITHOT AYKHUKA Ha JIOM
orviesia ce y TOMe Jia Bol)erhe M3BPIIHOT MOCTYIKA HY)KHO MPE/ICTaBIbha
3aMpame y UMOBHHCKY cdepy u3BpIIHOT Ay)HUKa. Cyq U jaBHU
M3BpLINTEIH 00e30el)yjy /a ce moTpakuBame U3BPIIHOT MMOBEPHOIIA
HAMUPHU IPUMEHOM Mepa MPUHYIE. JeHa 011 TUX Mepa MPUHY/IE jecTe
MIPO/Iaja HETIOKPETHOCTHU U3BPIITHOT JTY’)KHUKA Y U3BPITHOM MOCTYIIKY
Y WCEJHEHE U3BPITHOT JTY)KHHUKA M3 HETIOKPETHOCTH HAKOH TpojIaje.
3Hauu, JIMIIEHE NpaBa Ha HEMOKPETHOCTH HM3BPIIHOT JTYKHUKA
MPE/ICTaBIba HY)KHY 3aKOHCKY MOCIICANILY HEM3MUPEHha MOTPAKUBAHA
IpeMa U3BPIIHOM MoBepuolty. MehyTum, npema npakcu EBporickor
CyJia 3a JbyJCKa IpaBa ¥ 'y H3BPILIHOM IOCTYTIKY MOpajy Jia c€ yTBpe
71a JIM Cy UCITYEEHH CTaHJap i 32 ONPaBJaHO MEIIAhE y TIPaBO Ha JIOM
W3BPIIHOT Ty>KHUKA 1) 71a 7K je Memame OUJTo y CKIIay ca 3aKOHOM;

¢ TIlpecyna EBporckor cyna 3a jpyncka npasa [layiuh npomue Xpsamcke, 6poj npencraske 3572/06,

oz 22. okrobpa 2009. roxune, [ocTynHA Ha aapecu: https.//hudoc.echr.coe.int/engt.

7 Tlpecyna Esporickor cyna 3a jbyjicka npasa Evcen npomus Xonanouje, 6poj npencraske 32603/96,

oz 3. neuembpa 1997. roqune, noctynHa Ha aapecu: https://hudoc.echr.coe.int/eng#.

8 Tlpecyna EBporickor cyna 3a jpyzcka npasa Mc Leod npomue Benuxe bpumanuje, 6poj npejicraBke

24755/94, on 23. centembpa 1998. ronuHe, 1ocTymHa Ha aapecu: hitps://hudoc.echr.coe.int/eng#.

°  Tlpecyna EBporickor cyna 3a jpyscka npasa Olui¢ npomue Xpeamcke, 6poj npencraske 61260/08,

ox 20. maja 2010. romune, focTynHa Ha aapecu: https.//hudoc.echr.coe.int/eng#.
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2) 1a i1 MeLIamke TEXH JIETUTUMHOM LIWJbY O] OIIITET UHTEpeca; 3)
Ja JIK je Mepa OpraHa U3BPIIHOT MOCTYIKA KOjOM C€ BPIIU MEIIAKE Y
IIPaBO Ha JIOM MPOIIOPLIMOHANIHA IUJbY KOjU ce ke noctuhwy, 1j. ,,1a
JIY je Hy’KHa y IEMOKpaTCKOM ApyITBY ‘. HecrmopHo je 1a ce u3BpurHu
MOCTYTIaK CIIPOBOIH Y CKIIa/ly ca 3aKkoH O U3BpIIeHY U 00e30ehemy u3
2015. roaune™ (3aKOHUTOCT MeIakba), 1a Ce y U3BPIIHOM ITOCTYIIKY
BpIIU IPUHYIHO HAMHUPEHE MOTPAKUBAHA U3BPIIHOT MMOBEPUOIIA
(OMILTH JETUTUMHHU LIWJb), aIU KaO CIIOPHO MUTamkE MOCTaBJba CE
Jla JIA j€ TPojiaja HEMTOKPETHOCTH U MCEJbe M3BPIIHOT TY)KHUKA U3
HEIMOKPETHOCTHU ,,HYKHO y JAEMOKpPATCKOM APYyMTBY . OIHOCHO
Kao MUTame ce MOCTaBsba Ja U Tpeba MpojaBaTh HEMOKPETHOCT
M3BPIIHOT AYXXHUKA pagy HaMHUpEHa MOTpPaXKHUBama MOBEPUOIA,
KaJia je Ayr W3BPIIHOT JYXXKHHKAa HECpa3MEepHO HUXKH y OJHOCY Ha
BPETHOCT HETOBE HEMOKPETHOCTH, IIITO 3 KPajiby IMOCIIEIHUILY MOXKE
Jla IMa J1a U3BPIITHU JY>KHUK OCcTaHe 0e3 cBor joma. ['yburak moma
MpeICTaB/ba HAJU3PA3UTH]U OOJIHMK Mellamka y MPaBo Ha MOIITOBAKE
JIOMa, T€ Jla CTOra CBAKO JIMIIE M3JI0KEHO PU3UKY Melllama TaKBOT
3Hayaja, y IpUHLUILY, Tpedao Ou 1a uMa MOryhHOCT 71a cpa3MepHOCT
U OMPAaBIaHOCT Mepe Oyae yTBpheHa o1 cTpaHe He3aBucHoOra cyaa. ™t

Tect nponoprronaaHocTu (cpazmepe) usmely cpencrasa koje
Ce KOPHUCTE U IIMJba KOjU C€ YKEJU MOCTUNH y U3BPIIHOM MOCTYIKY
ce jaBipa y ¢opmu Hauena cpazmepe (wiaH 56. u unaH 394. cras 2.
3akoHa 0 M3MEHAMa | JI0ITyHaMa 3aKoHa O U3BpIICHY U 00e30ehemy
nu3 2019. ronune). CyIITUHCKA IMJb MPOIIECHOT Haueja cpa3Mepe
jecte cupedyaBame MOTYNHOCTH /1a c€ YHOBYaBa UMOBHHA U3BPIIHOT
Ny>)KHUKA 3HadyajHe BPEJAHOCTU pajy HaMHpema OaraTesHOT WX
HECPa3MEPHOT Mamer U3HOCA MOTPaKMBaha U3BPIIHOT TOBEPHOLIA,
TaKoO JIa C€ OBO HAUEJIO jaBJba Kao OpaHa MPOTUB HEMPOTIOPIIHOHAITHOT
3aaupama y UMOBHHCKY cdepy H3BpIIHOT aykHHKa.'? OBO je
o0jamnmemke Hauena cpa3Mepe 13 uiaaHa S6. U3BpIIHOT 3aKOHA, KOjU ce
y CTPYKTYpH 3aKOHA HaJla3u y JIEJIOM JIPyTOM KOjU HOCH Ha3UB ,,0MIITa
MpaBHjIa U3BPIIHOT MOCTYMKa” (OMMIITE HaYeso cpa3mepe).® YV muspy

0 3akoH o usBplIeky 1 00e30ehewy, Cryochenu anacnux Penybnuke Cpouje, 6p. 106/2015, 106/16,
113/2017 54/2019 u 9/2020, y nasbem tekery: 31O u3 2015. ronune.

1 TIpecyna EBporckor cyia 3a Jbycka npasa, Cosic npomus Xpsamcke, 6poj npescraske 28261/06,
oz 15. janyapa 2009. rogune, cTaB 22, 10CTyNHA Ha aapecu: https://hudoc.echr.coe.int/eng#.

2 Huxkona Croumh, ,,Haueno cpasmepe*, burmen Komope usepuwumesna, Intermex, beorpan, 6p.
6/2019, ctp. 15.

13 JaBHM M3BpIIUTEJb Jy’KaH je Jla HPHINKOM H300pa CPeacTBa U IpEAMeTa M3BpLICHa PajIi
HaMHpemha HOBYAHOT IOTPaXKMBarbha BOAH padyHa O cpa3MepH H3Mely BHCHHE 00aBe3e M3BPIIHOT
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JI0JJaTHE 3aIlTUTE U3BPUIHOT AYXKHHKA M 00e30ehuBame meroBor
€r3UCTEHIINjaTHOT MUHYMYyMa y BHJy ITOIITOBa-a MpaBa Ha JIOM,
CTUITYJIMCAHO j€ MOCeOHO Haueso cpasMmepe y uiany 394. cras 2.
M3BPIIHOT 3aK0oHA. HaBeseHOM 3aKOHCKOM OJpei0oM je MPOMHCaHO
71a ce He MOKE OJIPEJUTH M3BPIICHE ITPO/IajOM jeJMHE HETIOKPETHOCTH
y BIIACHUIITBY M3BPIIHOT TY>KHUKA (PU3UUKOT JIMIA PaIH HAMUPEHA
MoTpakMBama Yija MaBHULA He rpena3u u3Hoc ox 5.000 eBpa y
JTMHAPCKO] MPOTUBBPEAHOCTHU TIO CpeameM Kypcy Haponne Ganke
CpOuje Ha 1aH MOAHOIIEHA TIPEJIora 3a N3BpIIeHe. OBO HAUETo ce
HaJla3M y TIIaBH 11€TOj 3aKOHA KOjY HOCH Ha3MB ,,HamMupeme HoBYaHUX
MOTPaKMBamba HACTAINX U3 KOMYHAJHUX U CPOIHUX JICITaTHOCTU U
TO y 4JaHy KOju Hocu Ha3uB ,,IloceOHe onpende’ (mocedHO Hayeno
cpasmepe).

4. YTULIAJ ITPAKCE EBPOIICKOI" CYJIA 3A JbYICKA
I[TPABA V CTPA3BYPY HA YBOBEWE [IOCEBHOI
HAYEJIA CPASMEPE YV U3BPIIIHO ITPOLIECHO
3AKOHO/JIABCTBO PC

VYrunaj npakce EBporckor cyma 3a Jbyacka mpaBa Ha CPIICKH
MIPaBHU CHCTEM OIVIe/Ia Ce ce U Y yCKiIauBamy CPIICKOT 3aKOHOIABCTBA
ca OIIITUM MPaBHUM CTaBoBUMa K Hadenuma tor Cyna.'* IToceOHO
HAyello cpa3Mepe MpeaCTaBiba jeJHY 3aKOHCKY HOBHHY U HaBeJICHH
3aKOHCKM MHCTHTYT HHje OMO MpPOMUCaH y paHUjUM H3BPIIHUM
3akoHHMa. OBaKBO 3aKOHCKO MPABUIIO j€ TIPOTMCAHO IO TUPEKTHIM
yTuiajem npakce EBpornickor cyna 3a jpyacka mpasa y Ctpasoypy,
KOjH je y BUIIIE HaBpaTa yTBpUBao MOBpeAy UMOBUHCKUX IpaBa
MO/THOCHOIMMA MPEACTaBKe KOJUMa Cy Y U3BPIIHOM ITOCTYIIKY ITPOJaTe
IbUXOBE HETIOKPETHOCTH (CTaH, Kyha - ’bUXOB JIOM), paJy HAMUPEHa
KOMYHAQJTHOT M TTOPECKOT Jyra Ydju Cy M3HOCHU OWIIM HECpa3MEpHO
HIDKH Y OJTHOCY Ha BPEAHOCTH MPOIATHX HETTOKPETHOCTH.

Tako je EBporicku cya 3a Jbyzcka rpasa y Ctpa30ypy y nmpecyau
Rousk npomus [lleedcke, 6poj npeactaske 27183/04, ox 25. jymna

Jy’KHHKa U CPEJICTBA M BPEHOCTH IpeaMeTa u3Bpiuema (cras 1.). [Ipumikom uzdopa usmely Buine
CpejIcTaBa M IPE/IMETa U3BPIICHa, jJaABHU H3BPIINTEIb 110 CIIY’KOEHO] Ty)KHOCTH BOIU padyyHa O TOME Jia
CE U3BPIICHE CIIPOBOIM OHUM CPEICTBOM M HAa OHOM IIPEJIMETY KOjH Cy 3a 3BPIIHOI y)KHHKA HajMarbe
HEMNOBOJbHU (cTaB 2.).

!4 Nparosby6 ITornosuh, ,,YTHiaj EBporicke KOHBEHIIHje 3 3aIUTHTY JbYICKHX [PaBa i OCHOBHHX
c11060/1a Ha CPIICKO 3aKOHOABCTBO H CYACKY Npakcy*, [Ipasnu 3anucu, IlpaBHu daxynteT YHUBEP3UTET
VYunown, beorpaz, 6p. 2/2011, ctp 344.
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2013. roguHe, yTBpAMO MOBPEAY UMOBUHCKUX IpaBa MOJHOCHOLLY
MpeACTaBKe jep je y MU3BPIITHOM TOCTYIIKY IMpojiaTa meropa kyha,
300r nopeckor ayra koju je uzHocuo 800 espa. Ciyuaj je HacTao
TIOTHOIICHEM TMpeZICTaBKe ofl cTpane rpahanuna llIBencke mpoTus Kor
j€ IOKPEHYT MOCTYIaK MPHHYIHOT H3BPIIICHa paiv HaIlaTe IOpecKor
nyra. Y TOKYy U3BPUIHOI MOCTYNKa pajy Harlare Mopeckor ayra,
HA/IJIS)KHU OpPraHy W3BPIIHOT TOCTYIIKA CY YTBPAWIHU J1a HE MTOCTOjH
Jpyra UMOBHHA KOja 01 MOTIIa OUTH IpeIMET U3BpIICHa, OCHM Kyhe
y K0jOj TOTHOCHIIAIl IPpeAcTaBKe kuBHU. [lomHOCH Al IpecTaBKe ce
y TOKY M3BPIIHOT TOCTYITKA YKAJIMO HAa BUCUHY TIOPECKOT JyTa, IPH
YeMy je UCTaKo M TO Ja Ou mpojaja kyhe Ouia HempomopimoHa Ha
Mepa, OJHOCHO J1a 01 TO POU3BENIO 030UIbHE EKOHOMCKE, COLIHM]jaTHE
U JIpyre MocjenuIe 1Mo mbera U meropy keHy. [lopecka ympagsa je
MTOHOBO MPOIEHUJIA AYT U OH je OWO 3HATHO cMameH. HanexHu
OpTraHu y M3BPUIHOM TOCTYIIKY CY, HE3aBUCHO OJ] CMAaCH¢ BUCHHE
MOPECKOT JyTra, HACTaBUJIM ca CIpoBohemeM pajEbH M3BPIICH:A Ha
kyhu momHOCHOIIa TIpe/icTaBke U BeroBa kyha je Ha kpajy mponara
3a 186.000 eBpa, panu Hamupewa nopeckor ayra ox 800 espa. Hakon
mTo je ucraheH Iyr Mo OCHOBY XHUIOTEKe, JaXOWHA U TPOILIKOBA
npoxaaje kyhe, momgHocuoiry je BpaheH ocrarak o KynopojajHe 1eHe
y u3Hocy ox 61.000 eBpa. EBporicku ¢y 3a Jbyzicka pasa je yTBpIUo
Jla Cy TIOPECKU OpTaHu 00aBECTHIIN HAIJIC)KHE OPTaHe Y M3BPITHOM
MOCTYTKY O HOBOM CMambeHOM U3HOCY TOPECKOT JyTa U Ja je OpraHuma
M3BPIIHOT TOCTyIKa OMJIa Ha pacHojaramy 3akoHCKa MoryhHoct
OTKa3UBam€ jaBHE Mpojaje Kyhe mogHocHona npeacTaBke, a mTo
Hucy yunamwin. Cy/ je 3aKk/bydHo Ja je Y KOHKPETHOM CITy4ajy Impojiaje
kyhe momHoOcHOI1a TPEACTaBKe (a MOTA0 je OUTH IPOoAAT Ay TOMOOII),
paiu HaruIaTe HeCpa3MEepPHOT MaJIOT TIOPECKOT Jyra Onia mperepaHa
Y HENIPOTIOPITMOHATHA Mepa (excessive and disproportionate).

Hajapactuunuju npumep Kpliema HMMOBUHCKHX IIpaBa
MOZIHOCHONIA TIPpeACTaBKe yTBpheH je y npecyan EBporckor cyna 3a
Jbyrnicka npasa Vaskrsic npomue Cnosenuje, 6poj npencraske 31371/12,
on 25. anpuna 2017. ronuHe. Y HaBeAEHOM IPEAMETY pajIniIo CE O TOME
Jla ¢y KOMyHaJHO npenysehe ,,BogonoBoa-kananuzanuja‘“, ,,Porsche
Kredit 1 Leasing u jeqno Qu3nuko JHIle NOKPEHYIU U3BPIIHU
MOCTYTIAaK MMPOTUB MOJHOCHOIIA IpeacTaBke. [loTpakuBame ,,Porsche
Kredit i Leasing® je HaMmupeHo TIeHHI00M HOBUYAHUX CPENICTaBa HA
padyHy MOAHOCHOIIA IPECTABKE, 0K j€ MOTPAKUBAKHE KOMYHAITHOT
npenyseha uuja je maBHUIA 1yra u3Hocuia 124 eBpa HamMHUpeHa
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npoaajoM Kyhe y ko0joj je *HUBEO MOJHOCHIIAIl U HEroBa JKeHa. Y
M3BPIIIHOM ITOCTYTKa Kyha je mpouemena Ha u3Hoc oz 124.000 epa,
KOja je Ha JPyT0] jaBHO] IPO/Iajy MPOJaTa 3a MOJIOBUHY OJ1 IIPOIICHCHE
BpenHOCTH. EBpOTICKY Cy/ 3a Jhy/ICKa TTpaBa je YTBPAHO Ja U3BPIITHO
nporiecHo npaso PemyoOnuke CioBeHHje HE caapKu oapealdy o ToMe
Jla ce TIPUJIMKOM M3BpIICHA MPUMEYje HajMamke HEMOBOJbHA Mepa
3a U3BPILHOT Jy>KHUKA HUTH Opea0y O HOBYAHOM LIEH3YCy HCIO
KOjer ce He MO)KE€ MPOJIAaTH HEeTIOKPATHOCT, TaKO Ja Ce U OaraTelHH
HOBaYHU HM3HOCH MOTY HAMHUPHUTH MPOJIajOM HEIMOKPETHOCTH
M3BPIIHOT AY)KHUKA. Y MOCTYNKY Ipes] EBpOIICKUM CyioM 3a JbyIcKa
npasa je yrBpheHo na cy mpoaajom kyhe momnocuona nospehena
HEroBa MIMOBHHCKA ITpaBa 300T 10CTOjambe Hecpazmepe usmely mepe
U3BPLIHOT cyza (mpoaje Kyhe) u HOBYaHOT H3HOCA KOJH CE Y TIOCTYTIKY
HaMupHuBao. V3BpIIHU cya HHUje pa3MOTpHO MOryhHOCT mpuMeHe
JIPYTUX Mepa MU3BPIICHE KOje CYy Mambe HEMOBOJHHE 32 IMOTHOCHOIA
MpeCTaBKe, a KOM CY/Y je OHIIO MTO3HATO J1a IOHOCHJIAIL TIPE/ICTABKEe
MMa CTaJTHa HOBYaHa ITpUMama U Ja je 3Haro Behu n3Hoc ayra npema
MIPUBATHOM IPUBPETHOM APYIITBO HAMUPEHO IJICHUIOOM HOBYAHUX
CpeacTaBa Ha padyHy IOJHOCHOIIA MpencTaBke. EBporncku cyn 3a
Jbyzcka pasa y Ctpa30Oypy je TOHOBHO J1a PyKaBe YTOBOPHHUIIC UMajy
IIUPOKY CIIO0O0Y TPOIICHE KaJia je y MUTamy HalulaTa MopecKor
KOMYHAITHOT JTyTa M Ja JO0CJeIHa MPUMEHA PeJaBaHTHUX MPOIHca
MMa 3a IIJb He caMo ITyKy Hariary Jyra y KOHKpETHOM CiIy4ajy, Beh
¥Ma ¥ OIIITH LUJb — T0OO0JbIIAKkE TUCIUIIIMHE Iy>)KHUKA Y I1ahamy
nyra. Mehytum, umajyhu BaKHOCT Mepe Mpojaje HEMOKPETHOCTH
M3BPIIHOT TYKHUKA, KOja j€ UCTOBPEMEHO H JIOM U3BPIIHOT TY)KHUKA,
Kao M OYUIIICIHY Hecpa3Mmepy u3Melyy mpemysere Mepe HU3BPIIHOT
Cy/la ¥ U3HOCA KOjU ce Tpebao HAaMUPUTH, OPTaHH JIp’KaBe Cy Tpedanu
OpWXKJBHMBO J1a Pa3MOTpe MOTYhHOCT NMpUMEHEe Marme HEMOBOJbHUX
Mepa 3a U3BPILIHOT JTy>KHHUKA.

[Ipotus PemyOnuke CpOuje TakBe WM CIUYHE MPECyIe HUCY
noHere. MelyTuM, HECIOPHO je Jla OMIUTH NMPAaBHU CTAaBOBH W3
oapehenux npecyna EBpornckor cyna 3a jbyicka npasa 'y Ctpa3oypy
CYLITHHCKM MMajy IejCTBO MpeMa CBHM JprkaBa wiaHuia Casera
EBpomne. Crora, mpoyuaBame, yBaxkaBame npakce Cyna y Ctpaz0Oypy
U IEeHa WHKOpHopaluja y 3akoHomaBcTBO Pemybmuke Cpobwuje,
y KOHKPETHOM CJIy4ajy H3BPIIHO MPOIECHO 3aKOHOJIaBCTBO, Y3
ofipeheHo npuiarohaBame HAIIUM OKOJTHOCTHUMA, TIPE/ICTaBIba jeaH
BuJ1 00aBese 3a qp:kaBy. Kako 300r TOCTUTrHYTOT HUBOA 3aIITUTE IIpaBa
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Ha JIOM M3BPIIHOT AYKHHKA KOJy TpyXka cTpa30ypIlKa mpakca, Tako
1 300T cIIpevaBama WM CMakemha HETaTUBHUX MCXO0/1a TIOCTYTIAaKa 32
Peny6nuky Cp6ujy npen Cynom y CtpazOypy y UCTUM WM OUTHO
CIIMYHUM TpeaMeTuMa. EBporcku cyn 3a Jpyjcka mpasa jeé TOKOM
IpaKce Jyre HEeKOJIMKO JieTieHrja popMupao oapel)eHe npaBHe CTaBoOBe
KOjH Cy 071 3Hauaja 3a MpUpOJLy U Hadesa U3BPIIHOT TOCTYIIKA YOIIIITE,
ma ce caMUM THM MODajy y3eTH y 003Mp U Kaja je y MUTamy Halle
mpaso."

Kako ce paau o penatuBHO HOBHjo] mpakcu EBporckor cyna
3a JbYZICKA, 3HaYajHy YJIOTY y 3AIITHTH MpaBa Ha JOM H3BPIIHOT
ny’)KHUKa umahe YcrtaBHM cya. JemaH on musbeBa YCTaBHOI cyla
jecTe Ja BpPEMEHOM MPHUONIMKHA TpaBHA CTAHOBHINTA M OJUTYKE
EBporickor cyna 3a Jpyiacka mpaBa Kako IOjeIMHIMMA, TAaKO H
penoBHUM cynoBuMa. McroBpemeno, Onnyke YcTaBHOT cyna, Koje
ce y BenHKoj Mepu 6a3upajy Ha npakcu Cyna y Ctpas0Oypy, Tpeda aa
MOKaXy ,,MyT* KOjuM Tpeba na ce kKpehy penoBHH CyOBH Kako OH
MPaBUITHO TIPUMEHUBAITH OJ[peI0e O JbYICKUM MpaBuMa.'® 3akoHcKa
onpenda o moceOHOM Havelly cpa3Mepe 4hja MpUMeHa UMa 3a 1UJb
3aIITUTY TIPaBa Ha JIOM MPEACTaBIba J00Ap MOYETHH OCHOB 3a 3aIITUTY
HaBEJIEHOT JbY/ICKOT IIPaBa, aJly 3a 3aIITUTY IIPaBa Ha JIOM U3BPLIHOT
TY’KHHUKA y YCTaBHOIPABHOM M KOHBEHLIMjCKOM CMUCIY, TOTPEOHO
je IPUMEHUTH U TpaBHA cTaHoBHINTa U Hadena Cyma y Ctpasz0ypy.
OmtydnBame 0 yCTaBHO] )KaJION 01 CTpaHe YCTaBHOT Cyjia 10jaBJbyje
ce Kao ,,crierduyHa Tauka Be3WBamba™ HAMOHAIHOT U €BPOICKOT
CHCTeMa 3alITUTE JbYJCKHX npasa.'” 3Hauaj HaBeJCHOT oriena ce y
TOME J1a HeKa Ba)KHa [TUTamba y Be3U ca MOCEOHUM Ha4yeJIoM Cpa3Mepe
HHUCY JI0 Kpaja pa3jalllibeHa Of] CTpaHe 3aKOHOAABIIA, Kao IITO je Ha
MpUMeEp — KOje Cy MpaBHE MOCIEANIIEC MOBPEIe MOCeOHOT Havena
cpa3mepe OJHOCHO MPOJIaje jeIMHE HETTOKPETHOCTH KOja MPeICTaBIba
JIOM HU3BpIIHOT AyxHHKA. OJIroBOp Ha TO Jaje ympaBo Ipakca
EBporickor cyia 3a Jbyjcka npasa y npeamery Sidlauskas npomue
Jlumeanuja, 6poj npencraske 51755/10, ox 11. jyna 2017. ronusne,

15" Huxona Bomupora, Hoeu uzepuinu nocmynax, Ilpasun dakynarer Yausepsuter y Beorpany,
LenTap 3a u3nasamTBo U nupopmucame, beorpan, 2017, ctp. 24.

1" Maja Hacruh, ,,YTuiaj npakce EBporickor cyaa 3a Jbyjicka pasa Ha OJUTyqHBambe YCTaBHOT Cy/ia
Cpbuje y moCTyIKy 110 YCTaBHOj al0u™, y 300pHUKY : Ycemasna scanba y npasnom cucmemy Cpouje
(mpupenuin: Enun aphesuh u Jlapko Cumosuh), @onnarwja Llenrap 3a jaBHo npaso, Capajeso, 2019,
crp. 394.

7 Ucro.
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Koja he TO)KMBUTHU CBOjy MOTITyHY adupMalnyjy ynpaBo y MoCcTymniuma
OJTyYMBamba 0 YCTaBHUM Xkajnbama.

VY HaBeJCHOM MpPEIMETY Pajuiio ce O TOME Ja jé KOMYHAIHO
npenysehe MOKpeHyI0 U3BPIIHU MOCTYTIAK, pajid HAMHpEHa Iyra y
uzHocy of 2.861 JITJI (mpubnmxkHo 826,60 eBpa). M3BpirHu noctynax
Ce CIPOBOJIUO MPE]] U3BPILUTEIbEM, KOJU OAPENNO MPOAAJY CTaHA PAIU
Hamupema ayra. Ctas je npozar 3a uznoc ox 3.390 JITJI (mpubmmkHO
982 eBpa). O naHa mpojaje cTaHa, MOAHOCUIIALL IPEACTABKE j€ TBPAUO
na HUje uMao ctanuu gom. [logHOoCHmall mpeacTaBke je MOKpeHy
MapHUYHU TMOCTyNaK MPOTHUB HM3BPIIMTEJbA 33 HAKHAIY INTETE,
TBpiehH 11 je po/iaja leroBor cTaHa Onia He3aKOHUTA, jep je pojiaja
HEMOKPETHOCTH KOja Ce cMaTpa JOMOM M3BPIIHOT 1y>KHHKA JJ03BOJbEHA
y caydajy na je ayr Behu ox 3.000 JITJI (mpubmmxuOo 900 eBpa), mTo
HUj€ CIy4ajy Y KOHKPETHOM MpEeAMETY U Ja j€ U3BPHUILIUTEIh MOTa0
Jla IPOJIa HErOBO 3eMJBHINTE KOj€ je€ MOCEA0BA0 pagyd HAMHPEHA
7yra, a He HeroB jequHu JoM. [IpBoctenenu cya je ogduo TyxOeHH
3axXTeB, JIOK j€ IPYTOCTENICHH Cy/I IPENHAYHO MPBOCTENCHY MPECYLY
TaKoO IITO j& YCBOJHO TYKOEHH 3aXTEB, T€ j€ TIOTHOCHOILY ITPEICTABKE
nocyhen HoBuaHu u3HOC ox oa 51.000 JITJI (mpubnmxuo 14.770
eBpa). [IpoTuB HaBeseHe APyrocTenexe mpecyze, NpoTUBHA CTpaHa
je u3jaBuia peBusnjy. BpxoBHHU cyJ je moAp:Kao NpaBHO CTAHOBHILTE
JPYTOCTETNCHOT CyJa Ja je Mpojaja CTaHa MOAHOCHOIA MPEICTaBKe
OwJia He3aKOHUTA. 3aTUM je HajBHIINU CYJI 3aKJbYYHO Ja je moBpahaj
CTaHa (restitutio in integrum) MOJHOCUOILY TIpeACTaBKe HeMoryha
U J1a IOJHOCHOILY Tpeba TOCYIUTH HaKHAIy IITeTe, anu nojazehu
o[l ,,IpUHIINIA MPaBUYHOCTH, Pa3yMHOCTH U 0Ope Bepe* Tpebda
JOCYAUTH IITETY KOja OArOBapa TPKUIIHO] LIEHU CTaHa y TPEHYTKY
Mpo/Iaje CTaHa, a He y TPEHYTKY JOHOIICHA CyICKe OlIyke (u3mehy
TPEHyTKa IPoJiaje CTaHa U TPEHYTKa MOKPETamha MapHIIHOT MOCTYITKA
TPIKHIITHA IIEHa CTaHa je 3HaTHO nopacia). [lomaszehu o HaBeaeHOT,
BpxoBHM cyJ1 je TOIHOCHOITY MpeACTaBKe 10cyaro n3Hoc ox 12.100
JITJI (mpubnmxuo 3.504 eBpa). 3HAUU AOCYIUO j€ YETUPHU ITyTa MAbH
M3HOC HETO JIPyrocTeneHu cy. EBporcku cya 3a Jby/IcKa je yTBpAUO Aa
I'pahancku 3axonuK JInTBaHMje cagpKu opendy /1a ce HaKHAaJa IITeTe
nocyhyje npema Tp>KUIITHUM LIeHaMa Y TPEHYTKY JIOHOILIEHa Ipecye,
a 1a BpxoBHU cyn yomite HUje 00pa3iokKuo 3aIITO Ce MPUMEHY]e
,JIPUHLIUIT TPAaBUYHOCTH, Pa3yMHOCTH U 10Ope Bepe* y KOHKPETHOM
clIyyajy, a Koja IMpUMEHa je JoBejia J0 Tora Ja ce€ MOJHOCHOILY
JIOCYAM HAaKHAJA IITETe KOja je HEKOJIMKO IyTa Mama Ol TPXKHIIHE

164



APXUB, 1-2/2020 - Bechopm Pamaoanu, 3awmuma npasa Ha 0om OYHCHUKA
¥V U38PUWHOM NOCMYNKY U NPUMeHa noceoHoz Havena cpasmepe (cmp. 155-173)

LIEHE CTaHa y BpeMe JIOHOIICHa MPEeCy/Ie U KOjU HOBYAHU U3HOC HUje
JIOBOJBAH J1a TIOAHOCHIIAIl Kyl HOBHU ymopeauBH cTaH. EBporicku
Cy/ 3a JbYJICKa TIpaBa je OIEHHO Ja BpXoBHU Cyx HUje YCIIOCTaBHO
MpaBUYHY paBHOTEXKY u3Mel)y MpaBa MOJHOCHONA TIPE/ICTaBKE Ha
MHUPHO Y>KHBaHh€¢ MIMOBHHE U €BEHTYaTHOT OIIITET HHTEpeca, OAHOCHO
HUje YTPAHO Ja JIM YONIITe MOCTOj! OMIITH UHTEPEC Y KOHKPETHOM
CJIy4ajy KOju OMpaB/ia 3HATHO YMamkEHE JO0Cy)eHOT H3HOCA HAKHAIE
mreTe. BpXOBHH cy/l HUjE y3€0 y 003Up TBPAHE MOJHOCHOIA Ja
MOCJIe HE3aKOHUTE MPOJIaje CTaHa Y U3BPIITHOM MOCTYTIKY HUjE HMao
JIOM ¥ HHJ€ pa3MaTpao YNHCHUILY J1a JIF je JoCy)eHn HOBYaHH U3HOC
JI0BOJbaH J1a MOIHOCUJIALl KYTIH YIIOPETUBH CTaH, KOju OU MPeACcTaBhao
HETOB JIOM.

5. ITPOLECHA OBEJIEXIJA ITOCEBHOI' HAYEJIA CPASMEPE

Cwmucao nmoceOHOT Havyena cpa3Mepe jecTe Ja ce IMITUTH MTPaBO
Ha JIOM M3BPILIHUX AY>KHHUKA Yy MpeAMETHMa HarlaTeé HOBYAHUX
MOTpaXMBamba HACTAJIMUX MO OCHOBY KOMYHAJHUX WM CPOAHUX
yCIIyray CUTyalujH y IpeAMeTHMa Harjiate HOBYaHUX MOTPakKUBamba
HACTAJIUX 110 OCHOBY KOMYHAJTHUX WJIM CPOAHUX YCIyTa y CUTyallju
Ka/1a je ped O MOTPaKMBAbIMa Marbe BPEAHOCTH YUME CE HETIOCPEIHO
oHemoryhasa mpojaja jeluHe HEeTOKPETHOCTU M3BPIIHOT JTYKHUKA
na Ou ce HaMUPWIO HECPa3MEPHO Mame MOTPAKUBAKHE U3BPLIHOT
noBeprona.'® YipaBo cBpxa MpoIicHBama 0Be 3aKOHCKe opeoe aje
OZITOBOP Ha MUTAKE 12 CE 3aKOHCKA 3alTHUTA IIPYy’Ka caMo ofipeheHo]
BPCTU HEMOKPETHOCTHU U TO HEMOKPETHOCTH KOj€ C€ KOPUCTHU Ka0 I0M
(na mpumep kyha, ctan), anu He U APYTUM BPCTaMa HETIOKPETHOCTH
(ka0 1ITO je 3eMJBUIITE).

[TocebHO Haueno cpasMepe je rapaHTOBAHO CaMO HU3BPLIHOM
TYKHHUKY KOje je (PM3MYKO JIMIIe, a HE M3BPIIHOM TYKHHKY KOje je
MIPaBHO JIUTIE WITH TIpey3eTHUK. OBaKBUM PEIICHEM 3aKOHOIABAIl Ce
OIIPeJIeIINO J1a IPABHY 3aLITUTY IPY>KU caMOo IIPUBAaTHUM IIPOCTOpHjamMa
KOj€ ce MOTY MOJIBECTH IO/ T0jMOM A0M (kyha, cTaH) GU3NYKUX JTHIIA,
aJIi He 1 TIOCJIOBHUM (CITy’KOCHUM ) IPOCTOpHjamMa MPaBHUX JIUIA WU
NpeAy3eTHHUKA. 3a pa3IMKy O HalleT U3BPIIHOT MPOLIECHOT pelieha,
y pakcu EBporickor cyna 3a jpyncka npasa y Ctpaz0ypy je nmpuxsahex
LIMPU TI0jaM J0Ma, TaKo Jia c€ KOHBEHIIN]CKa 3aITUTA [IpaBa Ha J10M

'8 O6pasnoxeme Harpra 3akoHa 0 M3MeHaMa U JJoITyHaMa 3akoHa 0 U3BpIIeby U obe30ehemy 13

2019. romune, crp. 10, Uurepner, https://www.mpravde.gov.rs/files/, 8.6.2020.
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OJIHOCH KaKO Ha 3alITUTY IIPUBATHUX MIPOCTOPH]a, TAKO U Ha 3AILUTHTY
nocnoBHUX (cmyx0eHux) npocropuja.'”” Cmarpam na Ou mpaBo Ha
HETIOBPEANBOCT JIOM y KOHKPETHOM CIIy4ajy TpeOajo KOPUCTH camo
y KOHTEKCTY 3alITUTE MPUBATHUX MPOCTOpHja (PU3MUKHX JINIA, a
HE TMOCIOBHUX (CITyKOEHUX) MPOCTOpHUja, jep je HECIOPHO JAa ce
paau o MoCeOHOM Hadyelly cpa3Mepe, a MOCEOHOCT Mmoapa3yMeBa
IEHY MPUMEHY CaMoO y MOCEOHHUM CUTyallMjaMa Koje Cy MpOoIrcaHe
3aKOHOM—3alITHTa MPUBAaTHUX MPOCTOPHja KOje Ce TPETHPajy Kao
OM (U3MUKUX JIMIA. 3aTUM, pay c€ O jeAHO] Hauelay KOju uma
COIIMjaJTHU KapaKTep, YUjOM C€ IPUMEHOM TpYy’Ka COIMjaTHA 3aIITUTA
MPBEHCTBEHO M3BPIIHUM JY>KHUIIIMA U3 EKOHOMCKO CIIa0HjHX ClIojeBa
craHoBuIITa. VM3BpUIHK Ty)XKHHUIM NpaBHA JIMIA ¥ OPEIy3eTHULH Y
LIUJbY 3aLITUTE CBOjUX ITOCIOBHUX (CITYy>KOEHUX) IPOCTOpHja MOTY 1
ce M030BYy Ha IPUMEHY OIIIITE Havesa cpa3Mepe.

[Tpumena moceGHOT Hauena cpa3Mepe je OrpaHuveHa caMo Ha
W3BPIITHYU MTOCTYTIAK PajI HAIIATe HOBYAHUX IMOTPAKUBAFHa HACTAIIMX
10 OCHOBY KOMYHAITHHX HJIH CPOJTHHUX YCIyTa. Y OBOj BPCTH H3BPIITHOT
MOCTYTIKA HE PaJIv C€ O IOTPAKHUBAKY KOj€ MPOUCTHYE M3 KIACHYHOT
MPUBATHOIIPABHOT OJTHOCA, Beh O MOTpakMBamy KOjU MPOUCTUYC
13 JaBHOIIPABHOMPABHOT OfHOCcA M3Mely (pusudkor muma u japHOT
npenyseha koje mpyka KOMyHaJlHE yclyre, a Koje je IUPEKTHO TOJ
yTunajem apxkase. CyIITHHCKH, 3alITUTA W3BPIIHOT JY)KHUKA Y
OBOj BPCTH M3BPIIHOT TTOCTYITKA M€ HA TEPET JAp)KaBe, a HE HEKOT
MIPUBATHOT M3BPIIHOT MoBepuona. Ctora, moceOHO HavesI0 cpa3Mepe
y cebu caap:Ku NPUHIMI conrjaine ap:xkase.”” Penyonuka Cpouja
j€ Ip>kaBa 3aCHOBaHA M Ha COIMjalIHOj TipaBau (unaH 1. Ycrasa).
OBaKBO 3aKOHCKE pellIeHe HAYeTHO je Y CKIIaly ca IIPAKCoM YCTaBHOT

19 Tlpecyne EBporckor cyna 3a jpyiucka npasa Niemietz npomueé Hemauke, 6poj npejcraBke
13710/88, on 16. neuem6pa 1992. roaune, craB 31 u Roemen i Schmit npomus Jlyxcembypea, 6poj
npexacraBke 51772/99, c1. 64-65, ox 25. maja 2003. roxune, 1oCTYIHE Ha aapecu: https://hudoc.echr.
coe.int/eng#. Y GpaHIyckoj Bep3uju TekcTa EBporicke KOHBEHIIH]E 32 OBO IIPaBO YIOTpedJbeHa je ped
domicile (IpaBo Ha IPeOUBAIIUIITE), TOK je Y SHIVIECKY Bep3uju Tekcta KoHBeHIuje yrnoTpedpeHa
ped ,,home”. Pa3nuka HUje camo je3nuke nmpupoxe, Beh cymruHcke, ¢ 003UpoM Ha TO Ja je H3pa3
,domicile” MHOTO LIMPH IOjaM Of H3pasa ,,home ", WITO je NMPEACTaBIbAIO jeAaH O] apryMeHaTa
3a CTaJIHO IIMPEeHa OBOI 10jMa, KOjH 00yXBara HE caMO IPHUBATHE MPOCTOPHjE, HEro U CIykOeHe
(mocnoBue) npocropuje. Bun.: parossy6 [onosuh, Esponcko npaso wydckux npasa, JaBHo npeny3sehe
,,Ciyxx6enn rmacuuk™, beorpan, 2012, ctp. 301; Karen Rid, Eeponcka kongenyuja o by0ckum npagumd,
600Uy 3a npakmuuape, Krwuea 2, beorpajcku 1eHTap 3a Jpyjacka npasa, beorpan, 2007, crp. 407;
Donna Gomien, Kpamaxk 600uu kpo3 Esponcky xongenyujy 3a myocka npasa (mpehe uzoare), CaBet
Espomne, Crpasbyp, 2005, ctp. 101.

2 Huxkona Boaupora, Teopuja usepuinoe nocmynxa, lpasuu dakynrer Yausepsurera y beorpasuy,
Ilenrap 3a u3naBamTBo M HHPoOpMHCcame, beorpan, 2012, ctp. 213.
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cyza, ¢ 003MpPOM Ha TO JIa C€ jJEMCTBO MMOBHHCKHUX (@ THME U IpaBa
Ha JIOM) IIPe CBE rapaHTyje 3alTHTa OJ HEJI03BOJHEHOI MEIIama
JPIKaBE y Y)KHUBAE 3AKOHMTO CTEUCHUX MMOBUHCKHX IPaBa (PU3HIKHX
JMI@Q, JOK IPUBATHOIPABHO OJHOCH U3Mel)y MojenuHala, Be3ane 3a
UMOBHMHY, Y IPUHIHITY, HE MOT'Y OUTH y CYIPOTHOCTHU Ca OAPEaOOM
yiaHa 58. Yerasa.?

[ToceOHO Hauenmo cpa3mepe HMMa arcoIyTHH KapakTep.
OBOM 3aKOHCKOM O/Ipe/I0OM c€ CIpedaBa MOKyIlaj Ipojaje jeruHe
HEMOKPETHOCTH U3BPILHOT TyXXKHHUKA aKO IIaBHUIIA JyTa HE Tpesa3u
n3Hoc o 5.000 espa. To 3naum na he moBpena moceOHOT Hauena
cpa3Mepe yBeK IOCTOjaTH, a caMUM THM M TOBpeJa IpaBa Ha
JIOM M3BPILIHOT TYXXHHKA, KaJia ce MPOjAa jenHa HEMOKPETHOCT Y
BJIIACHUIITBY M3BPIIHOT IYXXKHHMKA paJy HAMHUPEHA MOTPaKNBamka
YMja IIIaBHUIA JAyTa He npenasu u3Hoc ox 5.000 eBpa, 6e3 063upa Ha
TO KOJIMKA je BPETHOCT jeIMHEe HEMOKPETHOCTH U3BPILHOT JTy>KHHUKA.
AmncoyTHOCT oceOHOT Hadena cpazmepe ce oriena u 'y ciueaehem.
JeqmHa HETIOKPETHOCT y BIIACHUINTBY M3BPIIHOT TyXXHHKa Hehe ce
IIPO/IaBaTH, YaK W OHJA KaJla M3BPIIHUK HEMa JApyre HMOBHHE 32
HaMHUpEHE Tyra U3BPIIHOT moBepruona. OBO je BelIHKa MPeJHOCT
noceOHOT Hauesna cpa3Mepe y OHOCY Ha NMPUMEHY OMIUITEr Hauena
cpasMepe Koje MMa peJlaTUBHU JI0Malllaj. YCTaBHU Cy/ je y Be3H ca
peaTUBHOM MPUMEHOM OIIITET Hadema cpa3mepe Beh panuje 3ayszeo
MIPaBHU CTaB Jla M3BPIIHU [TOBEPHIIAI] MOYKE HAMUPHUTH CBOj€ HOBYAHO
MOTPaKHBAKE TIPO/IajoM (jeTMHE ) HEMTOKPETHOCTH U3BPIITHOT Ty KHHUKA
YaK U aKo IMOCTOjM BEJIMKa HecpasMepa u3Mel)y Tor moTpakuBama 1
HETIOKPETHOCTH, aJli CaMO Yy CHTYallMj! Ka/ia HECyMIMBO U3BPIIHU
Jy)KHUK HeMa Ipyre MMOBUHE KOja MOXKE OUTH IPEIMET U3BPLICHHA. >

3aKOHCKHU KPUTEPHjyM 3a IPUMEHY MOCEOHOT Havesa cpa3mepe
jecte yTBpheme 1a U3BPIIHU TY>KHUK IPOTHUB KOTaA CE BOJIU U3BPIIHU
MOCTYIIaK BJIACHHUK CaMO jeIHe HEemOKpeTHOocTH. Kako je cBpxa
MIPONHCHBaka MOCEOHOT Hauena cpa3Mepe 3allTUTa paBa Ha JIoM, a
KOju TojaMm je paspaher y npakcu EBporickor cyna 3a Jbyzcka mpasa
y Ctpaz0ypy, TO 3aKOHCKH KPHTEPHjYM ,,jeIlMHA HETIOKPETHOCT Y

2 Peruersa YeraBHor cyna Yx-6297/2011 ox 25. cenrem6Opa 2014. roguue u Yx-9314/2012 ox 18.

cenrembpa 2014. roxuxe.

2 Oyka YerasHor cyna Yk-883/2014 ox 2. mapra 2016. rojuHe, 10CTyIIHa Ha aapecu: http://www.
ustavni.sud.rs. KacHuje je 1 caM 3aKOHOJaBall KOJ] IPUMEHE OIILITEr Hauena Cpa3Mepe IPOIHcao HOpMy
JIa ce He PUMEIbYje Ha4elIo cpa3Mepe ako je HECyMEbHBO yTBP)EHO Ja MOCTOjH CaMo jeHO CPEACTBO
1 jeliaH [peIMET M3BPIICHa U3 KOjer Ce MOXKEe HAMUPHUTH MOTPAKHUBAE H3BPLIHOT [TOBEPHOLA (WIaH

56. cTaB 3. 3aKOHOM O W3MEHAMa U J0IyHaMa 3aKoHa O M3BpIIeHY U 00e36ehemy u3 2019. roqune).
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BJIACHULITBY M3BPIIHOI JYXXHUKA™ MOKE€ OUTH Y CyNpOTHOCTH ca
npakcoMm HaBeneHor Cyma. EBponicku cyn y Crpa3Oypy je cMaTpao
na npyre kyhe u kyhe 3a omMop Takohe mpeicTaBibajy 1I0M y CMUCITY
ynana 8. EBpornicke kouBenuuje (Court has considered that second
or holiday homes also constituted a home within the meaning of Arti-
cle 8 of the Convention).>> Cmarpam J1a OBJie HEeMa MecTa IPUMEHE
HaBezieHe Tpakce EBpornckor cyna 3a Jpyacka mpasa y CtpasOypy,
nmajyhu y BUIy COLIMjaTHA KapakTep moceOHOr Havena cpa3Mepe.
Hbome ce mTHTe M3BPIIHM AY)KHUIHM KOjU OW MpeMa OIMIITHM
MIPaBUJIMMa U3BPIIHOT MOCTYMKA OCTaJH 0€3 ,,JeTMHOT eJIeMEHTapHOT
MIPOCTOpA 3a JKUBJbEHE”, a IPUMEHA MOCEOHOT Hauena cpazMepe To
crnpeuyaBa. BracHuim Bumie kyha niam ctaHoBa MOTy /1a ce IO30BY Ha
MOBpE/Ty OIMITEr Havyesla cpa3Mepe, a THME M Ha MOBpeIy MpaBa Ha
JIOM, YKOJIIKO CMaTpajy Ja j€ BbUXOB AYT HECPA3MEPHO MAJTH Y OTHOCY
Ha BPEIHOCT BHUXOBE JpyTre Kyhe (cTaHa).

VIMoBUHCKY TIeH3YC, TIIaBHUIIA AyTa KOja HE Mpesia3d U3HOC
o1 5.000 eBpa, IeHU Ce Ha JJaH MOJHOILIEHA ITPEIIOTA 33 U3BPIICHE.
[Ipensor 3a U3BpIICHE jeCTe WHUIMJATHU aKT KOJUM ce Tokpehe
W3BPIIHU MOCTYIIAK, aJId TO HUj€ HYKHO IPBU aKT KOJUM C€ BPILU U
TieHuA0a jeJUHEe HEMOKPETHOCTH U3BPILHOT 1y>KHUKA. Y TPEHYTKY
MOJIHOIICHH-A MPEIOTa 3a U3BPILIEHE MMOCTOjH 3aKOHCKAa MOTyhHOCT
7la ce TpaXXu U3BPIICHE Ha ofpel)eHrM cpencTBUMa U IpeMEeTHMA
M3BPILEHA H J1a C€ Y TaJbeM TOKY U3BPIITHOT MIOCTYIIKA TPaKH U3MEHA
ofipeheHnx cpeAcTBa U MpeaMeTa U3BpLICHA, TAKO J1a CE U3BPLICHE
Jlajbe CIPOBOJM HA JEMHO] HEMOKPETHOCTU M3BPIIHOT J1y>KHHKA.
To y npakcu MOXKe 3HAYUTU A2 y TPEHYTKY MOJHOILIEHa Mpeiora
U3BpLIEHa ITIABHUIIA 1yTra MOXKe npenasuT u3Hoc o1 5.000 epa (He
MTOCTOjY 3aKOHCKH YCJIOB 3a PUMEHY TTOCEOHOT Havela cpa3mepe), a
Y TPEHYTKY TIOIHOIICHA ITPEJIOTa 33 TPOMEHY CPE/ICTBA U IIpeIMeTa
U3BplIEHa TaKO Ja C€ Jajbe€ U3BPIICHE CIPOBOIU Ha JEAMHY
HEMOKPETHOCT U3BPILIHOT Ty’KHUKA [NIaBHULA AyTra MOXKe OUTH UCIIOA
5.000 eBpa (OCTOjM 3aKOHCKHU YCJIOB 3a IIPUMEHY MOCEOHOT Heuelna
cpasmepe). Jpkehu ce CTPUKTHO 3aKOHA Y TaKBOj CUTyalUju, OUIIO0
6u Moryhe cripoBeCTH M3BpILIEHHE HA jeTMHY HETTOKPETHOCT W3BPIIHOT
TY)KHUKA, HaKO Y TPEHYTKY KaJa ce Tpaku oapeheme u3Bpuiema
Ha JeINHO] HEMTOKPETHOCTU M3BPIIHOT TyXHHKA, [JJaBHHULA TyTra He
npena3u u3Hoc of 5.000 eBpa. Ctora, cMaTpam Ja je eTUCXOIHU]e

3 Tlpecyna EBporickor cysa 3a jpyscka npasa Demades npomus Typcre, 6poj npencraske 16219/90,
c1. 31-34, on 31 jyma 2003. roquHe, JOCTYIHA Ha afpec: hitps://hudoc.echr.coe.int/eng#.
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U TIpaBUYHUj€E J1a C€ HaBeICHM UMOBHHCKHU LIEH3YC [IEHU Y TPEHYTKY
KaJia ce Tpaxu ofpelheme u3BpIIeHa Ha JeMHO] HEITOKPETHOCTH
W3BPLIHOT Ty>KHUKA, LITO MOXKE OUTH y MIPEAJIOTY 3a U3BPILEHE, Al
1y TOKY CIIpOBOlera U3BpIICHA.

VY Be3u ca HaBeICHUM, Tpeba ce OCBPHYTH M Ha Ipelia3He U
3aBpIIHE ofpe0e 3aKoHa 0 N3MEHaMa 1 I0ITyHaMa 3aKOHa O U3BPILICHY
u 00e30ehemy n3 2019. roqune (mpumemyje ce o 1. janyapa 2020.
rOJIMHE), a IIpeMa KOjuMa, HOBEJIe 3aKOHA HEMAjy TPEHYTHO J€jCTBO
Ha M3BPILIHU MOCTyNaK KOju Tpaje, OAHOCHO HOBeJe 3akoHa he ce
MIPUMEHHUTH CaMO Ha M3BPIITHE IOCTYITKE KOjU Cy IOKPEeHyTH 1. jaHyapa
2020. ronune.** Y muiby npyxame euKacHe paBHEe 3alITUTE TIpaBa
Ha JIOM 1 KaKo OM c€ CBU U3BPIIHU Ay>KHULM CTABUIIH Y jeHAK IIPABHU
TIOJIOKA] TTPE jaBHUM M3BPILIMTEIHEM 110 MMUTAE 3AIUTHTE IIPaBa Ha
noM (unan 36. ctaB 1. YcraBa), 3akoHoaBall je Tpebao Ja HarpaBu
U3y3eTaK M Jia MPOIHIIe IPUMEHY IOCeOHOT Hauemna cpa3Mepe Ha CBe
M3BpIIHE TOCTYIIKE KOjU HUCY OKOHYaHH 0 1. jaryapa 2020. ronune,
0e3 003upa Kaja Cy MOKpeHyTH.>
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Bonupora Huxona, Hoeu useépwnu nocmynax, llpaBuu daxynrer
VYuusepsuret y beorpany, Llentap 3a u3gaBamrBo 1 HHPOPMHUCAIHE,
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2 Jlo maHa 1oYeTKa IPUMEHe OBOT 3aKOHA, PUMEHYjy ce ozpende 3akoHa O M3BpIICHY H
o6e3oehemwy, Cnyorcoenu enacnux Penyonuxe Cpouje, 6p. 106/15, 106/16, 113/17, wi. 167, ct. 1, a
HOCTYIILH U3BpIICHa 1 00e30elherba 3arodeTy npe JaHa noveTka INpUMeHe OBOI' 3aKoHa, okoH4ahe
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enacnux Peny6nuxe Cpéuje, 6p. 55/2014, cMameH peBusnjcku nensyc ca 100.000 espa na 40.000 eBpa
1 IIPEeJIa3HuM U 3aBpLIHEM ofpendama je moceOHO 3a M3jaBIbUBabE PEBU3H]E IIPOIICAHO 1A je PEBH3Hja
J03BOJbEHA Y CBHM ITOCTYIIMMA Y KOjMa BPEIHOCT IIPEAMETa CIIopa MoOHjeHOT feia pesa3d AHHAPCKY
nporusBpenHocT o1 40.000 eBpa, a KOju HHCY IPABHOCHAYKHO PEILICHH JI0 IaHa CTyIaba Ha CHAry OBOT
3aKOHa.
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Besfort Ramadani

PROTECTION OF RIGHTS TO THE DEBTOR’S HOME IN
EXECUTION PROCEEDINGS AND APPLICATION OF THE
SPECIAL PRINCIPLE OF PROPORTION

- Resume -

The special principle of proportionality is a novelty in our enforcement
proceedings and was created under the direct influence of the European Court of
Human Rights in Strasbourg. This principle represents a legal protection of the right
to the home of the enforcement debtor, in a special type of enforcement procedure -
settlement of monetary claims stemming from utility and related services. Although
the legal formulation of the special principle of proportionality in certain parts is
contrary to the practice of the European Court of Human Rights in Strasbourg, it
is essentially not. The special principle of proportion gives “more rights” to the
enforcement debtor in relation to the general provisions of the, which is why there
is a justification for a certain deviation of our legal solution from the practice of the
Court in Strasbourg. When special legal preconditions are met, the legal protection
provided by the special principle of proportionality is absolute, because the only
real estate of the enforcement debtor cannot be seized regardless of the fact that
the he has no other property to settle claims to the enforcement creditor. In order
to effectively applies the special principle of proportionality and protection of the
debtor’s home, in addition to the legal provision, the legal positions and principles
of the European Court in Strasbourg on this issue should be applied. The Constitu-
tional Court will play a significant role in that, as a “link” between European and
national law.

Keywords: enforcement proceedings, enforcement debtor, special principle of
proportionality, European Court of Human Rights in Strasbourg, Con-
stitutional Court, home of the enforcement debtor.

Ogaj pax je npumsber 01. anprona 2020. ronune, a npuxBahen Ha cactanky Penakimje 22. jyHa
2020. romune.
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IIpuspeonu cyo y Bawesy Ipezneonu pao

OTBOPEHA IIMTABA VY I[TPOLIECY
PASI'PAHUYEBA PEITYBJIMKE CPBUIJE 1
BOCHE 1 XEPLHEI'OBMHE

- Caorcemax -

Ilpeomem 0602 paoda je ananuza cnopHux numarea y
ee3u ca opocaenom epanuyom Penyonuxe Cpouje u Boche u
Xepyezosune. Pacnao 3ajednuuxe oparcase 0cmasuo je nomorum
2eHepayujama euule HepeuleHux npoobiema, mehy Kojuma je u
Hedeurnucana opxcasua epanuya. Cama yurbenuya 0a cy 0ge
3emme Oeyenujama dune oeo jeone eehe Opacasne 3ajeOnHuye
Koja je c8ojy oucoayyujy 0odcusenda y cypoeom epahanckom
pamy, ¥y 0080/6HO] Mepu 2080pU O CIOHCEHOCMU OKOTHOCU
noO0 Kojuma uHaye 0enuKamHo numarbe OpicasHe 2paHuye y
KOHKpemuom cayuajy mpeoa pewiumu. Kaoa ce mome npudooa u
cujacem Opyaux HenpagHux haxmopa, Kao wmo ¢y UCMmopujcKu,
eMHUYKU, 2e02PAPCKU U HeU30eHCHU NOTUMUYKU, JACHO je 0d je
nocpeou 030UbaH, anu He U Hepeuus OUNJIOMAmMCKU U3azos. ¥
Paoy je u3n0diceHa UCMopujam HACMAaHKa 08e OpicagHe cpanuie,
cmamucmudky nooayu, Kpumuune mauke, cmajaiumma ooe
cmpae, 3amum NOMEHYUjaIHu MOOATUMemY KOHAYHO2 peulersd
CBUX 2PAHUYHUX NpobIemMd, KAo U eGeHmydnHe nocieouye
Hepeuiasara 08602 NUMarLa Ha 00Hoce 06e 3embe y byoyiHocmu.

Kwyune peuu: Cpouja, bBocna u Xepyezosuna, opcasna
epanuya.

*  EnekrpoHcka ajipeca aytopa: stevankarac@gmail.com.
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1. YBOA

Onnocu m3mely Casesne PenyOnuke Jyrocmasuje (mpaBHOT
nperxonHuka Peny6nuke CpOuje) m boche u Xepuerosuse,
3BaHUYHO Cy yCIIOCTaBJbeHu ¢y 15. neriem6pa 2000. rogune,! amu 3a
camienaBame Omnarepanuux ogHoca Pemybnuke Cpouje u bocue u
XepLeroBrHe HUje JOBOJbAH CaMO MOBPIIAH MIPUCTYII, Beh ce Mopajy
y3eTH y 003U 3aKOHO/IaBHE, reorpadcke, 1eMorpadcke, UCTOPUJCKE U
npyre ocodeHocTH Koje ce mel)ycooHo nperumhy. [Topen modbpojanux
OKOJTHOCTH, TTOBE3aHOCT JIBE 3eMJbe U YIYNEHOCT jelHe Ha JIPYTyY
HEMHMHOBHA je U 300T popMaTHO-TIPaBHE TO3aMHE U YNLCHUIIC 1A
je PerryGnuka Cp6uja, kao npaBHu ciendoenuk Caesne PemyOmuke
Jyrocnasuje, jenan o noTnucHUKA [l€jTOHCKOT MUPOBHOT CIiopa3syma
kojuM je okonuaH pary buX. Mako CP Jyrocnasuja 3sBaHudHO HEje Onta
yudecHHK paray buX, jacHo je na ce kao HajBehu ,,kaMeH CIIOTHIIamba“
Ha YTy Ka HOpMaJM3aliju ofHOca Hamehe yrnpaBo cCioMeHyTH par
KOjH je 3a cOOOM OCTaBHMO MHOTe He3ayieueHe paHe. OIHOCHU JBe
3eMJbe Cy Ha KpUJIMMA PaTHHUX CyKoOa JOOMITH U CYJICKH SITUIIOT Kaja
je bocna n Xepuerosuna y mapty 1993. ronune nogHena TyxO0y
nporuB Case3He PemyOnuke Jyrocinasuje npen MelhyHapoaHum cyiom
npasze.’ Ca gpyre cTpaHe, HMa U TIO3UTUBHUX IprMepa. J[Be apkaBe
Cy 3aKJbydmIIe moce0aH CIopasyM O YCIOCTaBJbamby Mel)yapKaBHOT
caBeTa 3a capajiiby’, eKOHOMCKA capa/iha JIBE 3eMJbE j€ Ha 3aBUTHOM
HUBOY, a2 U MehycoOHe moceTe HajBUIIUX APKABUX 3BAHUYHHKA CY
yecte. BaxHo je HanomeHnyTH na bocHa n XepiieroBuHa 300r cBoje
CIIOKEHE CTPYKType HUje npu3Haia HezaBucHocT Kocona, a Ouna je
y3/prKaHa ¥ TIOBOJIOM Iiacama 3a npujem Kocosa y YHECKO 2015.
roauHe, nma onnoce buX u Cpouje 6apem He pemertu ctatyc Kocora.

CnobonHo ce Moxe pehu 1a Kao pPeNMKT paTHUX BPEMEHa,
penanuje beorpan-CapajeBo kapakTepHIlle CTIOPO pellaBame WU
HepemaBamwe MehycoOHux mpobiema. KoHkpeTHO, HajBakKHHU]A

! BunarepallH OHOCH ca CTpaHUM JipykaBama — bocHa 1 Xepuerosuna, MUHHCTAPCTBO CHOJBHHUX

nocnosa Peny6irke Cpowuje.

2 Tlpecynom MehynapouHor cyna mnpasue ox 26.02.2007. roauHe, orydeHo je ga Cpouje
HHje MOYMHWIA HUTH TUIAHHpaJia TeHOLM/, ajli ¥ [a HUje M3BpIInia 00aBesy Ja CIpedn IeHOUU] Y
Cpebpenunu. Application of the Convention on the Prevention and Punishment of the Crime of Genocide
(Bosnia and Herzegovina v Serbia and Montenegro), Judgment, I.C.J. Reports 2007.

* 3axkoH o notBphuBamy Criopasyma o ycriocrasibamby MelyapikaBHor caBeTa 3a capa/iby u3mehy
Cagesne Penyonuke Jyrocnasuje u bocne u Xepuerosune, “Cuyorcoenu nucm CPJ - Mehynapoonu
veosopu”, 6poj 9/2001.
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HEepellleHa MHUTama jecy MUTamka PaTHUX 3JI0YMHA, CTaTyca JINLA
n3bermux u3 bocue u Xepuerosune y CpOujy, cykiecrje IMOBHUHE
ousme COPJ u npaBHO HenepuHUCAHA 3ajeHUYKA TPAHUIIA, KOJEM
nuTamy je moceheH oBaj pa.

2. XPOHOJIOTUJA HACTAHKA U TPEHYTHO CTAISE
TPAHULIE

Crop oKo p’kaBHE TPAHHUIIE 3aPaBO HUJE JUPEKTHA MOCIEANIA
caMo TOTOWET para, Beh cBOje KOpeHe Byde U U3 paHUjUX TEpUOIa,
Ta je 3a pazyMeBame renese pazrpannuema Cpouje u buX norpedHo
BpPaTUTH C€ Y MPONUIOCT. AKO 3aHEMapuMO YMIbCHUITY 11a je IpunHa
nocie cMmptu 1apa Teomocwja 395. roauMHEe TMoOcTajla TrpaHUIA
usmely 3anagHor u ICTOYHOT pUMCKOT IApCTBa,* Kao U pasinuuTa
pasrpaHuYermha U3 KaCHUjUX UCTOPH]CKUX Mepuoja (CpelmhOBEKOBHA
OocaHCKa JIpikaBa, 0OTOMAaHCKA OKyTaIlHja UT/.), MOXe ce pehu 11a je
IpBa MOJIEpHA TIpeTeda AaHammke rpanuie Cpouje u buX Ha peru
Hpunu ycriocraBibeHa 1878. ronrHe, HakOH bepauHCKoOr KOHTpeca.

BepmuackuMm criopazymom, Kaesxxepuau CpOuju mpusHaTa je
MMyHa CYBEPEHOCT U HE3aBHUCHOCT, JOK je AycTpoyrapcka ao0uiia
npaBo a okynupa bocHy u Xepiierosuny, y3 (hopMaiHO 3apKaBambe
cyBepeHuTera OCMaHCKOT IIapCTBa HaJl THUM oOnactuma. Pa3nobsbe
aycTpoyrapcke BJIacTH HaJ BocHOM u XepieroBUHOM Tpajasio je o
1878. no 1918. ronune U Taj IEPHO je y KOHTEKCTY pa3rpaHuveha BPIIO
3Ha4ajaH jep je ympaso te 1878. ronune, Ha pern Jpuau popmupana
np>kaBHa rpanuia uzMely Kuexesune Cpouje (ox 1882. rogune
KpameBune CpOuje) u Aycrpoyrapcke, a caMmuMm TuM U bocHe u
XepIeroBrHE, Ka0 HeCaMOCTAITHOT EHTUTETA Y OKBUPY ayCTPOyrapcKe
MoHapxuje. OBaKBO CTambe MPAKTUYHO he 0CTaTH HEMPOMEHEHO CBE
10 1918. ronune u hopmupama MpBe jyrocIOBEHCKE IpKaBe.’

Haxon 3aBpieTka [IpBor cBeTcKor pata J101a3u 10 CTBapama
npBe yjeaumene apxase Jy:xHux CrloBeHa Koja je oOyxBaTuia H
TEPUTOPH]Y KOjy JaHaC MOKPHUBAjy cyBepeHe apkaBe CpOuja u

¢ Ta nozena he ce y HCTOPHjCKOM M CHMOOIMYHOM CMHUCITY HOKA3aTH Kao Cy160HOCHA. MuT o
JIpuHY Kao XWMJbalyTrOJMIIE0] TPAHHUIM HCTOYHE M 3allajJiHe IUBIIN3anuje Hactao je y 20. BeKy Kao
njeja xpparckor ucropuyapa Munana Illydiaja, npucranuie Xpparcke cTpaHKe 1paBa M jeJHOT O
MJICOJIONIKHMX yTeMeJbUBada yCTAIIKOT MOKPETa.

> CtuMm To je HakoH ITpBor GasikaHCKOT pata, 0Ba IPaHHIIA IIPOYKEeHA Ha jyT TEPHTOPHjaTHUM
nponmpemeM Cpouje Ha obnact Hekagammer Hosonasapekor (CjeHHYKOr) caHlaKa.
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bocna n Xepuerosuna. Mnak, ocBpT Ha aAMUHUCTPATUBHY IOAEILY
OBE HOBOHACTAJIe JIp’)KaBe HUje O BEJHKE MOMOhM y pasymMeBamby
cagammer rpannyHor crnopa usmehy Cpouje u buX. Ilpe cBera, y
npBoj Jyrociasuju, 3a pa3iuKy of CTama y Apyroj JyrociaBuju, HUCY
MOCTOjaJId YHYTpaIIikbH TEPUTOPHjaTHU CHTUTETH o] HazuBoM CpOuja
u bocua u Xepuerosuna.® Y Tom nepuony, a HapouuTo HakoH 1929.
roJlMHe, KaJia je 3BaHNYHU Ha3uB JIp)KaBe mpomemeH y KpabeBuna
JyrocnaBuja, momasum 10 pa3Boja mojMa jyrocioBeHcTBa. OBaj
MOJINTUYKH MTPOjEKaT 3aCHUBAO CE€ HA T€3H O MOCTOjamby JeTNHCTBEHE
JYTOCTIOBEHCKE HallMj€ ¥ HETHpamy MOCEOHUX Hallhja, TIa Cy y CBETITY
TaKBUX MOJIUTUYKUX OKOJTHOCTH U aJIMUHUCTPATUBHE TIOZIEIIe 3eMIbE
Y Ha3MBH YHYTPAIIBUX TEPUTOPUJATHUX JeJMHULIA OMIIM 3aCHOBAHU
Ha reorpad)ckuM, a He U Ha APYTHM PEJIEBAaHTHUM KpUTEPHjyMHUMA.
3arum, Ta qpxkaBa HUje Omna denepanna Beh yaurapHa, ma camum
THUM HHU TEPUTOPHjATHA EHTUTETH U3 KOjUX C€ CacTOojaa HUCY HMaJIH
o0puce ApKaBHOCTH HUTH HUBO CAMOCTAIHOCTH Kao IIITO Cy TO UMaJie
penyonuke y kacaujoj COPJ. Takohe, anmMuHHCTpaTHBHA TOZEHA
npBe JyrociaaBuje 4ecTo je MemaHa, ITo j€ Pe3yITHPaIo OACYCTBOM
OUJI0 KaKBOT KOHTHMHYHTETA Y IMOCTOjalby TEPUTOPU]jATHO-YIIPABHUX
jenuHMIA Ha YHje O ce JPKaBOTBOPHE TEKOBUHE Y OBOM CIIOpPY
CYIPOTHE CTpaHe eBEHTYaJIHO MOIJIE 1T03BaTu.’

[Io 3aBpmerky /Jlpyror cBETCKOI para, Ha KpHJIUMa
Komynuctuuke naptuje JyrocnaBuje U HOBOTL, pEBOIYLIMOHAPHOT
JP>KaBHOT PYKOBOZICTBA, CTBOpEHA je apyra JyrociaBuja, ma cy ce
Cp6uja u bocHa n XeprerosuHa, caia kao ¢genepaaHe jeIUHALEC —
peny0OiuKe, HallIe y cacTaBy OBE JIp)KaBe, HHXOBA TpaHMIa Ouia
j€ aIMMHHCTpPATUBHA, YHyTpallllha rpaHuna, a pacnagom COPJ,
OBa aJIMMHHCTpPATUBHA, MelypenyOnudka rpaHuiia, npepacia je y
MehynprkaBHy. Jlanac moctoju yciaoBHa mojienia Ha ,,ctape’ rpaHuIle,
Hacnehene ogq COPJ (Mahapcka, Pymynnja, byrapcka u Anbanuja)
U ,,HOBe" TpaHulle HacTane HakoH pacnaga CDOPJ u mehynapomHor
MpHU3Hamka OMBIIMX JYTOCIOBEHCKHUX PEnmyOlMKa Kao HOBUX JprKaBa
(CeBepna Makenonuja, bocua n Xepuerosuna, Xpaarcka u Llpna

¢ Ocum y kpatkoM repuoxay ox 1918. no 1922. roxgune, kazna je npxaBa Ouia rnojebeHa Ha

ceaM NPUBPEMEHUX MOKpajuHa, o1 Kojux ce jeaHa jecte 3Bana CpOuja, anu ce cacrojaia u3 JyxHe
u Cesepne Cpbuje, 10k ce japyra 3Bana bocua n Xepuerosuna. ,,Bun.“ hitps://bs.wikipedia.org/wiki/
Pokrajine_Kraljevine_Srba, Hrvata_i_Slovenaca, npuctyrseno 29. 1. 2020.

7V nepuoay ox 1918. mo 1922. ronuHe npxasa je Ouia mojesbeHa Ha CeaaM IPUBPEMEHHX
MOKpajyHa, 3aTUM y niepuomy of 1922. o 1929. ronune Ha 33 obmactu, a ox 1929. 1o 1939. roquse Ha
neBet 6aHoBHHA, Kaj je GpopMupana banoBuHa XpBarcka.
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I'opa).® Hajseha pa3znuka usmel)y ,,HoBuX" 1 ,,cTapux jecre y TOMe
ITO Cy MOTOMe oapeleHe ca ocIoHIeM Ha MeljyHapoaHe yroBope.
Jlakine, mepuos TOKOM M HEMOCPEIHO HAKOH J[pyror cBeTckor para
Haj3HAYajHUJHU Y TIOTVIey KOHCTUTYHCAamka IPaHUIC KaKBy UMaMO
JlaHac jep cy ymnpaBo Taja ctBopeHe deaepanne jequnuie Cpouja u
bocHa u XepleroBuna ca TepUTOpUjaTHUM OOJIMKOM U ITOBPLIMHOM
kojy umajy u cana.” Ca apyre crpaHe, yrnpaBo je HeaJeKBaTHO U
Heroa00Ho pasrpannuemne Cpouje u buX u3 Tor neprona y3pokoBaio
npo0remMe KOju er3UCTHPAjy Uy CalalllibOCTH.

Ca nmananime Tadke IVISAMINTA, BPJIO j€ TEHIKO YCTaHOBUTH
Ha KOjUM IPAaBHUM OCHOBaMa Cy IOBJIadYeHE rpaHuie u3mehy
JYTOCITOBEHCKUX (pefiepaHuX JeIUHUIA, Ka0 M Off CTpaHEe KOJUX
Jp>KaBHUX OpraHa Cy OHeE IMOBJIadeHe. AHAJIN30M CBHUX JOCTYIHHX
ucropuorpackux rnojaaraka Moxe ce 3akpyuutu 1a Hu ABHOJ, kao
BPXOBHO 3aKOHO/IaBHO, U3BPIIIHO U MPEICTABHUYKO TEJIO TOKOM paTa,
Hu IIpuBpeMena HaponHa ckymmutuHa Jlemokparcke deneparuBHe
Jyrocnasuje (y xojy je ABHOJ npomenno nazus 10.08.1945. ronune),
a HM YCcTaBOTBOpHA CKymuTuHa o 29. 11. 1945. ronune Hucy goxene
HUKaKaB 3BaHUYaH MPABHU aKT KOJUM C€ yCIOCTaBIba]y U JeHUHUIILY
a/IMUHUCTpaTHUBHE rpaHulle u3mel)y jyrocioBeHckux eaepaTuBHUX
jenununa. To HUje YYMHHO HU OPBHU mociepaTHu ycras'® kojum je
MPOIVIANICHO MIECT HAPOJHUX PeryOrKa, jelHa ay TOHOMHA MOKPajuHa
Y jeJlHa ayTOHOMHA 00J1acT, Beh je 0CTaBHO J1a OBO MUTAKE PETYITHIIE
Haponna ckymmTiHa, Koja TO HAKa1a HAje ypaawia. AHaIm3upajyhu
OJTHOCE KOjU Cy TTOCTOjaIl Y OBOM UCTOPH]CKOM MEPUOY, OUUTIICTHO
je a cy oJyIyKe o MoBiayewy MehypenyOnmukux rpaHuna
JIOHOIIIEHE TIO/I CTPOTMM BEJIOM TajHOCTH y OKBHpPY KomyHuCTHUKE
napruje Jyrocnasuje.!! TIpuToM, HTHOPUCAHK CY CBH PEIIEBAHTHU
KpUTEPUJYMH, @ HAPOUNUTO UCTOPUJCKH U €THUYKH M TO HajBHILIE HA
IITETYy CPIICKOT Hapoa. 3aHemMapyjyhu oBe KpUTepHjymMe, pyKOBOICTBO

8 Crpareruja HHTEPHCAHOT YIIpaBJbaba rpaHuLoM y Penybnuun Cpouju 2017-2020, Cryorcoenu
enacnuk Peny6nuxe Cpbuje, 6p. 9/2017.

Wsysumajyhu Cyropuny koja ce 10 mMaja 1947. nanasuna y ckiony HP Bocue u Xepuerosuse,
Al je YCMEHHM JI0rOBOPOM M3Mel)y PHOrOPCKHX U O0CaHCKOXEPLEroBaYKHX KOMyHHCTa jofe/beHa HP
Lpuoj I'opwu, IIpe Tora je HP bocua u Xepuerosuna y noapydjy CyTopute nmana a3 Ha JaJpaHcko
Mope 1 Ha OOKOKOTOPCKH 3aJIUB Y JyXKHHH 0J] 7 KuiioMerapa obaiie.

0 Veras ®HPJ, Cyorcoenu aucm @HPJ, 6p. 10/1946.

' TIpuMeTHO je ha Kao jenaH of cTy0oBa XpBaTcke, ald M OOLIbAYKe CIIOJbHE U YHYTPAIhe
MOJIMTHKE TOMHUHUPA HAYEIHO MPOTHBIbEH:E LIEIOKYITHOM jyTrOCIOBEHCKOM Haciely, npu demy ce
ABHOjEBCKE TPaHHIC W3Y3UMajy M CMaTpajy JISTHTUMHUM, Ia Ce OYMIICAHO Pau O CEICKTUBHOM
KPTUTHIIM3MY M CBOjEBPCHO] TIOIUTHYKO] XHITOKPU3HjH.

179



APXUB, 1-2/2020 - Cmesan Kapah, Omeopena numarsa y npoyecy
pazepanuyersa Penyonuxke Cpouje u bocne u Xepyezosumne (cmp. 175-193)

Komynuctuuke napruje JyrociaBuje O4UTO je BOAUIO KOHTUHYHUPAHY
AQHTHCPIICKY MOJUTHKY KOja j€ pe3yATHpaIa YNHCHULIOM J1a j€ BeJTHKHU
6poj Cpba ocrao Ban HP Cpbuje, kao Tagamme maruie. HaBeneHo
JacHO JIOKa3yjy M pe3y/TaTH MPBOT MOCiepaTHOr nomwuca u3 1948.
rogune, nmpema koM je y HP bocuu n XeprieroBunu xuBeno 4ax
1.136.116 Cp0a, ogaocHo 44,29 %, unme cy unHuIM BehuHy y T0j
pernyonuim.*?

[Turame pasrpanndera u3mel)y Cpouje u bocue u Xepuerosune
y TOCJIEpAaTHOM IIEPUOAY MOKPEHYJO je BHUIIE TEPUTOPHjaTHUX
npooOnema. [lonasHa rpaHWYHa JUHHja pa3rpaHUYEHa Kperasia
ce TOKOM peke JlpuHe y3BOAHO A0 IUIaHMHE 3BMj€37l€ UCTOUHO Of
Bumerpana, na 6u xa jyry npecenana nomu Jlum. On 3BopHUKA
no ymha Ipune y CaBy usmely Mause, ca jenne u bujespune ca
JpyTe CTpaHe, MOCTOjajo j€ HEPEIICHO MUTamhe KOpHUIlhemha UMamba y
rpaHuyHOM 1ojacy. 36or tora je [Ipencennumtso Biane HP Cp6uje
ymytuio nomuc [Ipencennumty Binage ®HPJ 18. jyna 1948. ronune,
y KOME j€ yKa3ajo JjJa IMOBHHCKH CIIOPOBH y BE3M ca Kopulrhemem
3eMHUILTA y MOJpYy4Yjy cena benatun, 3axTeBajy XUTHO perylucame.
MelhyTum, y UCTOPUJCKHUM H3BOpPUMA O pE3yJITaTUMa peryiucama
OBOI, y CYIITUHU IPAaBHOT MHUTama u3Mely nBe pernyoOiauke, HemMa
€r3aKTHUX Mojaraka. J[pyru Tepuropujainu npobieM Koju je 0cTao
HEpEIIeH, OTHOCHO ce Ha moBjiadewme rpanuie y [Homumiby. Tokom
1946. ronune, Bnaga HP Cp6uje 3arpaxmuina je ox GpenepanHux BIacTu
Jla pelu oBaj mpoodsiem jep je mocrojeha rpaHuiia CBOjeBpeMEHO
obenexeHa u3 crparerujckux pasnora. Cena Mokpe Hore, Yeru6ap,
Mehypeuje, Muoue u lTpniie Ha OCHOBY TaKBOI' pa3rpaHUYEHA
Hallula Cy ce aIMMHHUCTPAaTUBHO y cacTaBy Bullerpaackor cpezay HP
Bocuu u XeprieroBunu, nako cy reorpadcku, mpupoaHo, caoopahajao
U KyJITYpHO, HajTElIkEe MOBE3aHa ca MPUOOJCKUM CPE30M KOju ce
nanasuo y HP Cpowuju.'?

Jakiie, ciopHO nuTame rpanuiie y [lomumipy natupa u3 oBor
nepuojia, J0K je KacHUje JOIUIO 0 U3TPaaibe XUIpPOETeKTpaHe
“’3popuuk’’ u ‘’bajuna bamra” Ha penu JIpuHu 1 jKene3HUYKE MPYyTe
Bbeorpaa-bap, koja je jeqHuM AenoM mpojasuiia Kpo3 TEPUTOPU]Y

2 Vnopeonu npeaned bpoja cmanosnura 1948, 1953, 1961, 1971, 1981, 1991, 2002. u 2011.,
PenyGnuuku 3aBoj 3a craticTuky, beorpan, 2011.

13 INymko dumurpujesuh, [pocashe epanuye naxon cykyecuje COP Jyeocaasuje, HCTUTYT 32
melyHaponHy nonuTuky u npuspeny, beorpaxn, 2012, ctp. 166.

180



APXUB, 1-2/2020 - Cmesan Kapah, Omeopena numarsa y npoyecy
pazepanuyersa Penyonuxke Cpouje u bocne u Xepyezosumne (cmp. 175-193)

CP bocue u Xepueropuse, na je pacnajoM 3ajeJHHYKE JPKaBe
aKTYeJIM30BaHO MUTAE MPOTE3aha IPAHUIIEC U HA OBUM CEKTOPHMA.

Penybnuka CpbOuja u bocna m XepueroBuHa HeMmajy
3akJbydeH MelyapxaBHM cnopasyM o rpanund. Hakon pacmana
C®PJ, Hekanamme afMUHUCTPAaTUBHE IpaHulie usmely penyomnuka
npepaciie cy y mehynaponne rpanuiie. OCUM IITO j€ CTIIOpaH HAYMH
KOHCTHTYHCHA a]MUHUCTPATUBHUX IPAHULIA, CTIOPHA € U OTIPABAAHOCT
U JICTUTUMHOCT IpepacTama TUX rpaHuna y melhyHapomue.'* ¥V
CBAaKOM CIIy4ajy, y mociepatnom nepuony usmely Cpouje u buX nuje
JIOIIJIO JI0 MIPELU3HE TPAaHUYHE JIeMapKalyje ycie Beh cnoMumannx
orexxaBajyhux ¢akropa u TypOyJIeHTHUX AUIUIOMAaTCKUX OAHOCA,
MelyTUM, HEperyJaucaHoCT OBOI TPAHUYHOT NUTamka HUje U3Yy3eTaK
Ha eKc-JyroclIOBEHCKOM npocTopy. HanmMe, Hallla 3emMiba HU ca jJeTHOM
071 OMBILIMX jYTOCIOBEHCKUX penyOuKa ca KojuMa JAeH 3ajeAHUUKY
rpaHuIly HeMa 3aKJby4eH TakaB CIopa3yM, IITO IPeICTaBba 1 HajBehy
Pa3IMKy y OHOCY Ha IPaHUIIE HAIIlE 3eMJbE Ca IPEOCTAINM CYCEHUM
JpKaBaMa.

VYkymnHa ayxuHa npxaBHe rpanuie namehy Cpouje u bocue n
Xepueroune uzHocu 370,9 kM, o yera Ha KOMMHEHU €O TPAHUIIC
ornazaa 109,9 kM, a Boxenu aeo rpanuiie 261 km.'® O Tora, Hajeehn
A€0 BOACHE I'paHUIIC IIPECACTaBJba pCKa Z[pI/IHa, 3aTHUM, 3HaqajaH
ACO0 I'paHULC MPOCTHUPE CE YK PEKE CaBe, JOK Yy MalkbEeM A€y U
PEKE JIum n YBan Hpe,[[CTaB.TLajy NpUPOAHY I'paHUILy Cp6I/I_]e u
Bocue n Xepuerosune. /lp:xaBHa rpanuna Cpouje npema bocuu u
XepleroBrHHM Mpyxa ce Mepuaujancku, ox yurha [Ipune y Capy kox
bocancke Paue Ha ceBepy, 1o cena [lo6maha na tpomehu Cpbuje,
Hpne I'ope n buX, na jyry. Hajsehum nenom je npupoaHa v o3Ha4eHa
je TOKOM PECKE I[pI/IHe Yy CEBEPHOM JCITY U n06pljeM CTapOBJIAIIKHUX
IJIaHUHA, O 3BI/Ije3I[e J0 JaBopja u KOBaLIa, Kao 1 p€kama JIumoMm u
VBHEM, y jykHOM nery. YuraBom nykuHoMm, CpOuja ce rpaHndH ca

4V cayuajy Jyrociasuje, oqMax 1o nporianiery He3aBUCHOCTH MojeJuHUX peryoinka 1991.
rojuHe, MeyHapoyHa 3ajeHILA je 3ay3ela cTaB Ja ce yHyTpauimbe rpanuie COPJ He Mory Memaru
ynoTpe6oM Crile, a pe3oIylHje Koje ¢y Tajxa JoHocuin EBporncka 3ajeqnuna u Caser 6e36exHoct YH
Ouute cy 3aCHOBaHe Ha CTaBy Jia YKOJIHKO J1ohe 1o auconynuje COPJ to Tpeba na Oyze o pernyOrnakum
rpanuiama. Y janyapy 1992. rogune, 13B. bajuHTepoBa KOMHCHja IPUMEHMIIA je HAYEIO uti pos-
sidetis juris W 3ay3ella CTaB Jia je J]aTO HA4ello, HaKo Yy MOYETKY NPUMEHEHO Y pelllaBamby MHUTamba
JIeKOJIOHH3aLIH]e, laHac ommurenpuxsaheto. Mcrocrasuhe ce /ja je aHaiorua npiuMeHa 0BOT 0BOT Havuelia
y ciyuajy Jyrocnasuje Ouiia He camo HeompasziaHa, Beh u nmoryOHa (IpeBacxomHO 300r HEIPABUYHO
MOBYYEHUX aJMHHUCTPATHBHUX I'DAHUIA) M y KPajibeM je jonpuHena jomr Behem pacnupusamy
HALMOHAJTHUX TeH3Hja.

15 Crarucriuku ropuimsak Pemryomike Cpouje, Perry6inuku 3aBoz 3a craructuky, beorpas, 2016.
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Peny6nukom CprickoM, TOK HEMa TpaHHUIly ca APYTUM €HTUTETOM -
®denepanujom bocHe u Xeprieropuxe.

3. [IPOBJIEMATUYHE TAYKE U ITOKYIIAJN PEILIABABA
CIIOPHUX ITUTABA

I'panunia Cpbuje u buX cBojum Behum nemom HUje criopHa.
MelhyTuM, Ha YyeTHpU MecTa OHa jolll yBEeK HHUje oapeheHa Ha
¢ynkunonanan HauyuH. CriopHH cy cienehu cekTopu rpaHuIe: ceao
Mebhypedje m3mel)y ommruna [Tpu6oj y Cpouju u Pyno y buX, 3atum
noapyyje oko XE ,,;3Bopuuk” u ,,bajuna bamra” Ha Jlpunu, kao u
7ie0 xkene3Huuke npyre beorpaa-bap koju npomnasu Kpo3 TepuTopujy
buX kon cema HItpmuu.

l'eorpadcku 1 UCTOPHUJCKM HAj3aHUMJIBUBH]E, TUIIIIOMATCKU
BEpPOBATHO HAjU3a30BHU]E, @ MOXKE Ce ca curypHoinhy pehu u nurame
KOj€ y CBaKOJIHEBHOM >KMBOTY HajBHUIIIE OTEKaBa M KOMILIUKY]je
AKTUBHOCTHU JIOKAJHOT CTAaHOBHUIITBA, jecte Mehypeuje’® —
OocaHCcKoxepleropauka enkiasa y Cpouju.

Mehypedje je HacesbeHO MecTo y ommuTuHU Pyno, PemyOnmka
Cprcka, buX. IoBpimmna cenaje 395,58 xa 1 ca CBUX cTpaHa OKPYKEHO
je Teputopujom Penyomke CpOuje, Tako fa ca craHoBHUINITA buX oBa
TEPUTOPH]ja MPEJICTaBIba EKCKIIaBy, a ca cTaHoBuIITa CpOHje eHKIIaBY.

JpxaBHa rpanuna n3mMely onmruHa [Ipuboj u Pyno, nyxune
49,25 kM, y NOjEJMHUM CBOJUM JE€JIOBHMMA 3HATHO OJCTYyNa OJ
npupoaHo-reorpadcke rpaHuIle, 300r HeyoOu4yajeHnX KpUuTepujyma
IBEeHOr yTBphUBama. [panuiia mournme Ha TpoMehn momeHyTux
OIIITHHA Ca OMIITHHOM YajeTnHa, a 3aTUM ce TpYKa Ka jyry, KOpUTOM
peke YBan 10 meHor ymha y JluMm u namse 2 KM y3BOAHO KOPUTOM
JInma. CeBepro ox [Tpuboja rpanuiia mosuja ka 3amnamy pazsohem Ha
wianuau buy (Toner, 1386 m), 10 kM jykHO on JIuma, octaBsbajyhu
y buX neo neBe nommMHCKE CTpaHEe OBE peKe, ca ceamMa YcTuoap,
Muoue u Mokponosu. Mcrouno ox YeruOpa rpanunia ce Bpaha Ha
JIum, nipy>xajyhu ce cpeiMHOM pedyHOr KOpUTa Ka ceBeposarajy 10
Pynor, a 3aTiM ce MOHOBO yJasbaBa Off peKe U MOBHja Ka jyrosamnany,
npeko ['ajee uranuue (1280 m), mo Tpomele ommruna Pyno, [Tpuboj

1o TTonekaz ce oBa eHKiaBa HasuBa n Cacrasuu, MeljyTim CaraBiy aIMHHICTPATHBHO [IPE/ICTABIbajy

CEe0CKy MECHY 3aje/iHHIly Koja MpHIaga omuTuHy [1pu6oj 1 4nje ce CeauIuTe Halla3u y HaCeJbeHOM
Mecty Mebhypeyje.
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n Yajuuue. ['pannyna nuanja ommtuHa Pyno u [Ipuboj mzmely
npubojckux cena barkouhu Ha 3amanmy, Xepuerosauka [onera
Ha jyry u Kacunonu Ha ucTtoky, uma crieurduyuan oOIMK €HKJIaBe
(T3B. ,,0e5a MpJba’’) Koja ce TyOOKO YBYKJIa MpeMa [EHTPATHOM JIETy
npubojcke ommTHHE. Y OBOM ,,0CTpBY’’ ce Hama3u Karactapcka
onutuHa Melypeuje, koja npunaaa 60caHckoj onmTHHU Pyno nako
je ca CBHX cTpaHa OKpyxeHa Teputopujom Cpouje.'’

HcTopujcke unmeHuIe o GopMupamy eHKIaBe Ha TEPUTOPHjH
Cpbuje cy mano no3nare. [IpernocraBsba ce Aa jeé OHa UCTOPH]jCKO
Hacnelhe ca kpaja XIX u mouetka XX Beka, Kajia ce OB CMEHUBAA
Typcka u ayctpoyrapcka siact. [locne bepnunckor konrpeca 1878.
roguHe Ayctpoyrapcka je okynupaina buX u onmrune [Ipuboj,
[Tpujenosbe u [lberspa. [lo bepnuHckoM KOoHrpecy AycTpoyrapcka
je nobuia mpaBo J1a CBOje rapHU30HE JIp>KU Ha Teputopuju Typcke,
na je To Ouo ciyuaj u ca Mehypeujem, oqnocHo CacraBunma. Hakon
anekcuje buX u moBnmauewma u3 Pamke obmactu 1908. romune,
AycTpoyrapcka je 3aapxana CacraBke y cBojuM rpanunama. [Ipema
TyMadewy 1001jeHOM Ha TEPEHY, 3aj€HO ca ayCTPHJCKUM BOJHUIIIMA
ka buX cy ce noBnaumiie u Typcke are U O€roBH, 07l KOjUX Cy HEKH
OMIIM TOJMKO MONHU J1a cy ce ImpeMa rpaHuliamMa BUXOBHX M0oceaa
ofpehuBane u ApxkaBHe rpaHule. EHKIaBa je HacTajga Tako LITO je
jenan og MOhHUMjUX M yTHULAQjHUjUX OEroBa ycIieo Ja 3aJpXH CBOje
nMame nospiarHe oko 400ha Ha neBoj ctpanu Jluma.'® TIpema
JIPYTOM TyMademy, Taj €0 TEPUTOpH]je 3aprKaja je AycTpoyrapcka
MPUIIMKOM MoBiauewma nu3 [loaumiba, paau excroaranuje nrymMcke
rpabe ca noxpydja nmpudojcke 1 MibeBajbCKe OMIITHHE, 300T TOBOJBHUX
yCJIOBa TPAHCIIOPTa BOACHUM ITyTeM, pekama [Toomahaumom, Jlumom u
Hpunom. Y1Bphusamem rpanutie msmely buX n Cpouje ca Benukum
HCIymYemheM Kojl cena Yerubap, Muoue 1 MokpoHo3u 1 60CaHCKUM
,OCTpBOM”~ Mehypedje, ocTBapeHH Cy HHTEPECH TaJallllbUX BEIUKUX
cuiia aa rpanuna ,,npehe” punHy u na ce meo tepuropuje buX
mTo Ay0Jbe yByde NMpemMa CPICKOj TEPUTOPUJU U HEHUM 3HauajHUM
BojHOTeorpad)ckuM 00jeKTHMa U KOMyHHKalujama. "’

17 M. hupkosuh, P. Tonuh, ,, IIpo6rem epanuye usmehy Cpouje u bocne u Xepyezosune koo nacesoa
Cacmasyu”, Teorpadexu nncrutyt JoBan Lipujuh, beorpax, 2007, ctp. 2.

'8 Tlo npuum MewTana, jefan 60CaHCKK Oer je je[HOj 011 CBOjHX eHa mokiIoHno 400 xexkrapa y
CacraBuuma n o Auekcrje bocHe n Xepueroune Taj noces je nparuo cynonny buX.

19 M. hupkosuh, P. Tomuh, ,, [Ipo6rem epanuye usmehy Cpouje u boche u Xepyezosune koo nacena
Cacmasyu”, I'eorpadcxu nactutyT JoBan LiBujuh, Beorpax, 2007, ctp. 3.
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3eMIbUIIIHE KIbHUTe TIOKa3yjy J1a CaCTaBuH/Mteypque NPUIAIAjY
K.O. Mebhypeuje y onmmutuan Pyno. TakBo crame je 3aBeeHO y
KibHraMa Ha OCHOBY aycTpoyrapcke kapre u3 1884. ronune, koja je
Y JJaHac y yrmoTpeOu y KaracTapckoj Ciaykou oBe ommmtuae. [lomto
Cy OCHOBY 3a KaracTap y cBuUM ommtuHama buX mpencrasibaie
ayCTpOyrapcke 3eMJBHILIHE KEHIE, OBO CTAlkE je U BEpU(UKOBAHO.
I'panuria xojy cy AycTpoyrapu noctaBuiiu npema Typckoj mpekuBesna
j€ cTBapame U pylleme MPETXOAHUX JyrociaBuja U oJpxaia ce J10
nanac. Tako MocTaBJbeHa, HUje MPECTaBIbajia MpoodIeM CBe 10 para
y buX, ox1 1992. no 1995, anu nomrro cy 6uBIie penyoauke mocraie
AprKaBe ¥ OBa rpaHMIa je nocrana mehyapxasna.?’

OBaKBO CTame MPEJICTaBIba BEIUKHU ITPOOIIEM 32 CTAHOBHHUIIITBO
MojeIMHUX pyhaHCKUX U MPUOO0jCKHUX cella, C 003UpOM J]a KOMyHHUKaITHja
ca ONIUTHHCKUM IIEHTpUMa (PyHKIMOHHUILIE OTEKAHO, J10 BbUX CE MOXKeE
n0hM caMo MPEKO TEPUTOPHU]e ApyTe APKaBe, y3 HEKOJIHMKO Ipeia3aka
JpKaBHE TpaHULe. Tako ce U3 MHOTHX NMPHOOjCKUX cea 0 Camor
[Ipuboja moxe nohu marucrpannum nytem Ilmesspa-I1puboj xoju
Boau kpo3 buX u mpeko enkiaBe Mehypedje, a cnmuune npoodieme
MMajy U CTAHOBHUIIM OOCaHCKUX cena YcTubap, Muode, MokpoHO3H
n YBaI[ KOju JI0 OMIITHHCKOT LeHTpa, Pynor, nonase mytem Koju
nponasu kpo3 arap cena Cjesepun y CpOuju u 1Ba myTa mnpecera
Jp’KaBHY TpaHUILy. 3aTHM, U3 eHkIaBe Mehypeuje 1o Pynor myT Bou
HajIpe HEKOJIMKO KUjioMeTapa Kpo3 reputopujy Cpouje, moTom Kpo3
ceno Ycrubap (buX), ceno Cjeepun (Cpbuja), 1a O MOHOBO yIIIa0
Ha Teputopujy buX. CBakoIHEBHH IpEIaciii HEKOJIUKO TPAHMIIA
CTBapajy BeJluKe Telkohe cTaHOBHMIIMMA MPHUOOJCKUX cefla KOJU Y
[Tpubojy paze, MIKOIyjy C€ UIIH IPEHOCE MOJHOTPUBPETHE TPOU3BOIE.
3a mpena3ak rpaHUIE MOTOPHUM BO3HMJIMMA, HEOIXOJAH j€ 3€JICHH
KapTOH, a MOpajy ce Iuiahatyu U IapuHCKE U IINEJUTEPCKE TaKce.
Kao anrepHaTuBy, CTAaHOBHHUIIITBO YECTO KOPUCTH U JIOKAJTHE CEOCKE
MyTEeBE KOjU HE MPEeceliajy Ap>KaBHY IPaHUILY, aJIH Cy Y BEOMa JIOLIeM
cramy. HecBakunammoct CactaBaka je y ToMe ILITO HaKO KaTaCTapCKH
npunazaa Pyrnom, cBu o6jexktu u3 Bpemena COPJ, kao miro cy momira,
OCHOBHA IIIKOJIA, TIOJIUIMjCKA CTaHMIIA, aMOyJIaHTa U KaHIeJIapuja
MecHe 3ajennuiie npumnanajy Cpouju, na je u QpyHuuoHucame THX
ciryxom otexano. [Topes ce y Behunu cirydajea riaha u Cpouju u buX
Jj€p MHOTH MEIITaHU UMajy UMOBHHY Y o0eMa JIpkaBaMa, a riiahame

2 Hcro, ctp. 3.
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y €HKJIaBU C€ BPIIU KAaKO JTUHAPUMA, TAKO U Y KOHBEPTHOWIHHM
MapkaMa u eBpuMa. Taxole, 1oma3u u 10 ancypAHUX CHTyaldja aa
IpaHUYHA JUHHUja MPOJIa3y KPo3 MMama, Jelichn 4ak ¥ MopojandHa
rpo6Jba, ma je npexonorpedbHo nocrojehy rpaHuny yTBpAUTH HA
(YHKIIMOHATHU]U HAYHH.

[IpBu mokymiaj pemaBama rpaHUYHOT TUTama y [lomumiby
narupa jom u3 1946. roqune,?! a mociepaTHy IMpoIeC pellaBamba
rpaHu4HOr nuTama y [lonmumipy moueo je 2001. ronuHe y OKBUpY
MehynprxaBHe TUIIIOMATCKE KOMHCH]E 3a AP>KaBHY TPAHUILY TaIAIIHE
CP Jyrocnaruje u buX. YcBajamem mehynpskaBaor Criopazyma o
10j€IHOCTaBJbEHOM IOCTYNKY IIPOMETa JbyAH U poOe Ha TPAHUYHUM
npenazuma YBai U Yctubap-Baran msmely ragamme CpbOuje u
Ipue T'ope u buX 2005. roaune,? moHeKIe cy yonaxeHd MPoOIeMu
JIOKAJTHOT CTAHOBHMIIITBA, alld CYIITUHCKH HUCY PEIICHU.

CraBoBH /iBe pKaBe O HAYMHY pPelIaBamba IPAHUYHUX MTUTAba
3HATHO ce pa3nukyjy. Pemybnuka Cp6uja je ymytuia buX npemior na
ce, yMecTo pa3Bol)a Ha MJIaHWHU by, Kao rpaHuIa yTBpAU CpeuHa
peke Jlum on ymrha YBua o cena CjeBepuHa, Tako 1a pyhaHcka cena
Ha JieBoj ctpanu Jluma, Yerubap, Muoue 1 MOKpOHO3M TpUTIATHY
omutuHM [1pu6oj y Cpbuju, k0joj 1 HHAYE MPUPOAHO U EKOHOMCKHU
rpaButHupajy. Tume Ou y cacraB CpOwuje ynuia u CriopHa €HKJIaBa
Mebhypeuje y npubojckoj MmecHoj 3ajeanui CactaBuu. Ha Taj HaunH
y BEIIMKOj Mepu 6o 6u perieH npodiem caodpahajHe 0JCEYeHOCTH
oko nBe Tpehune Tepuropuje onmrune [Ipudoj o IeHTpa ONIITHHE,
Ka0 ¥ EKOHOMCKH U aIMUHUCTPATUBHU TPOOIIEMH KOjH TIPOUCTHUY W3
nocrojeher crama. 3a cBe TepuTopHje Koje ou joj mpunaie, Cpouja
j€ ToHyIUJIa oiroBapajyhy TepuTOpHjaIHy KOMIIEH3AIH]y Y KOPUCT
buX, no npuHnumy ,,Merap 3a MeTap KBaApaTHH 3€MJBHIITA HCTOT
kBanurera”. Onmruna [pn6oj npeanoxuia je 3a pa3MeHy IIyMCKO

2 Tapna je npencenunk Biage HP Cp6uje biaroje HemkoBuh Tpakno o ApkaBHHX BIACTH Ja
pette oBaj npoGiem nuyhu: ,,OBakBa rpaHuIa je CBOjeBPEMEHO 00eIekKeHa 3 CTPATETrHjCKUX pasiiora.
Ortyna ce u janac cena Mokpe Hore, Yeru0ap, Mehypeuje, Muoue u Ll priie Hanase aAMUHHCTPATHBHO
y cactaBy Cpesa Bumrerpazackor (HP buX), naxo cy y Hernocpenuoj onusunu [Ipuboja ca xojum cy
HajTellbe [oBe3aHa reorpacku, mpupozHo, caobpahajuo u kynrypHo. [TojesuHa o1 0BHX cena yaa/beHa
cy ox IIpuboja cera 1km. CTaHOBHHIITBO THX CeJia CIIY)H C€ HCKJbYYHBO NPHOOjCKOM IHjALloM 3a
pa3MeHy CBOjUX NPOU3BOJA, M TPaXkH aa cenpukibyun Cpesy npubojckom, onqnocHo HP Cpbuju...”
,.Bun.“ JlneBnu nuct ,,Inac japaoctn”, 27.08.1999.

2 3akon o parudukaunuju Cropasyma nsmely Cpbuje u Lipre ['ope u bocre u Xepuerosuse o
0jeIHOCTABILEHOM MOCTYIIKY [IPOMETa JbYU U pobe Ha rpaHHYHUM IIpeliasuma YBal-YBan 1 Baran-
Yerubap, “Cryorcoenu aucm CLI™ - Mehynapoonu yzosopu, 6p. 6/2005.

185



APXUB, 1-2/2020 - Cmesan Kapah, Omeopena numarsa y npoyecy
pazepanuyersa Penyonuxke Cpouje u bocne u Xepyezosumne (cmp. 175-193)

3eMJBHIITE UCTOT KBATUTETA HAa KOM HE KMBH BEJIMKH OpPOj CTAHOBHHKA,
na He Ou Omyo Behux murpamnuja. Ha apyroj crpanu, Komucuja 3a
rpanune buX npennaxe na ce rpaHuiia OAPEId CTBAPAKHEM Y3aHOT
Kopusiopa kojum Ou eHkinaBa CactaBiu A00WIa Be3y ca OMIITHHOM
Pyno. BocaHckoxepiieroBauka cTpaHa cmarpa ja tpeda moTImucaTH
bunarepannu criopaszym o rpaHuIy H3Mel)y J1Be ApikaBe y ca/lalllibeM
00Ky, a 3aTUM MIPETOBApATH O Pa3MEHU TEpUTOpHja, 1ok Komucuja
3a rpanue Cpouje npeanaxe aa ce TpaHUIHH IPOOIEMH petie mpe
yCBajama HaBeJleHOT JokyMeHTa. Ha Tpehoj HajouTHMjO] cTpaHu cy
CTAaHOBHHIIM €HKJIABE, aJIU TP pelllaBamby I'PAaHUYHOT IMUTakha HUKO
HE TUTa 32 BUXOBO MUILbeke. [0 peunma mpenceaHnka MecHe
3ajennurie CactaBiy, HajOOJbE pelIeHE 3a FlbUX 01 OWJIO /1a ce eHKIIaBa
nporiacu 0ecIiapuHCKOM 30HOM, Kako OM C€ CTaHOBHHUIITBO MOTJIO
HECMETaHO KPEeTaTH U MPEHOCHUTH CBOje pou3Boe.>

Kaxo je Beh peueHo, criopHa cy 1 oJjpyja OKo XHJIpoeaeKTpaHa
,»3BOpHHK” ¥ ,,bajuna bamra”. HaBeeHn XupoeHEepreTCKu 00jeKTH
nsrpahenu cy Ha peru [lpunHi koja je uMmana HajBehu XxuaponoTeHuujan
y 3eMJbH, MehyTUM, y TO Bpeme ce Huje HacayhuBano na he Bpio
op30 ,Z[OhI/I 70 pacmnaja 3ajeIHHuKe ApkaBe U Aa he pexa punHa
nmoHoBo Outu rpanuna. C o03upoM Ha yIpaBoO TakaB CIIEHAPHUO,
aKTYeJIM30BaH je MpoOJeM JIp>KaBHE I'PAaHUIE OKO OBUX IMOJAPYyYja.
[Momenyte xuapoenekrpane CpOuja je y MpeTxXoaHO] AP>KaBHO]
3ajeIHULM U3rPauia U3 COIICTBEHUX (DMHAHCH]CKUX CPEJCTaBa, OHE
ce M JlaJbe Haja3e y ’EeHOM BJIACHUIITBY, OJHOCHO Y BJIACHUILTBY
jaBHor mipenyseha ’Enexkrponpuspena CpOuje”’, a YnmbeHHIIA 1a UX
JlaHac Mpecela JpkaBHa rpaHuIia Koja BOAM CPeIMHOM ToKa J{puHe, He
Ou cMera 1a IOBOJM y TUTamke CTeueHa MMOBUHCKA MpaBa. [Ipobnem
je moceOHo m3paxeH kox XE ’bajuna bamra” unju ce reneparopu
Hamasze Ha teputopuju buX. Kaga je peu o xumpoenexkrpanama
MOCTaBJba CE€ M MHUTAKkE MOIUIABJBCHUX TEPHUTOPHja HACTAIHNX
aKyMYJIallijoM BOJIE HEOIIXOHE 3a paji eNeKTpaHa, OTHOCHO, PoOieM
HacTaje Kaja je XMJpOoeJeKTpaHa y BIACHUIITBY je/lHE JApiKaBe, a
MOIUIABJbEHO MOJPYYje Y BIACHUIITBY Apyre. Y KOHKPETHOM CIIy4ajy,
CpOwuja monaske mpaBo Mo OCHOBY OTKYIIa 3¢MJBHIIITA HA JIEBOj 00aTn
Hpune, y 00caHCKOXEpPIIETOBAYKUM OIIIITHHAMa 3BOPHUK, bparyHari,
CpebOpennnia, Porarnmnia m Bumierpan, koju je y TOKy Tpaambe
XHUApoeNneKTpaHa OUI0 MOTOIJbEHO M MPETBOPEHO y aKyMyJIaIllHOHO

% M. hupxkosuh, P. Tonuh, ,, [Ipotrem epanuye usmeliy Cpouje u Bocre u Xepyezosune koo Hacena
Cacmasyu”, I'eorpadcxu nactutyT JoBan LiBujuh, Beorpax, 2007, ctp. 7.
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jesepo,* 1o cy ca apyre cTpaHe, IPUCYTHU Cy I1jaMETPATHU CTaBOBH,
a OMJIO je U MPETHU TYKOOM.?

3a Cp61/ljy, NoJIpyyja OKO HaBEACHHX XHJIPO-aKyMyJIalHOHIX
KOMILJIEKCa UMajy mocebaH 3Haqaj, 300r yera je Halla 3emJba Ha
CTaHOBUUITY Jia TpaHUYHA JIMHM]a He Ou TpebaJio J1a mpecera 00jexTe
0]l BUTAJIHOT €KOHOMCKOT 3Hauaja. CpOuja je u3Hena mpejior na
ce JIp’)KaBHA TpaHMIIa ca CPeIMHE PEeYHOr KOPUTA MOMEPH Ha JIeBY
obany pune, 300 metapa Hu3BoHO 1 200 MeTapa y3BOJHO O]l OBUX
o0jekara, Kako Ou ce OHM HAIITM Ha Ha BbeHO] TePUPOPHjU. 3ay3Bpar,
Bocuu n XepueroBunu nonyhena je oarorapajyha moBpuimHa pexe
Jpune koja TpenyTHO npumnaga CpOuju, Te 61 Ha OJEAUHUM PEUHUM
CEKTOpUMa JOIUIO J0 IMOMepama I'paHuIle MpemMa JECHO] obanu
Hpune y kopuct buX. Mnak, oBakaB mpe/jior 3a caja HUje HanuIIao
Ha o10o0paBame Apyre CTpaHe.

[Topen nozpyyja oko XUApOeNeKTpaHa, Ka0 KpUTUYHA O3HAYEHA
je u aeoHuIa xenesHuuke npyre beorpan-bap na tepuropuju buX
u3mel)y cena Jabnanuua y onmtiuay Yajeruna u Lltpnmm y onmmruHu
Pyno. Ilpyra je mymrena y cao6pahaj 1976. ronune, a cama u3rpajma
6una je nomatHo onrepeheHa Tp3aBuIaMa 0 HaYMHY (PUHAHCHPAkHA
n3Melyy penyOomuiKuX pyKOBOACTBa, na cy 1971. roguHe u3rpaamy
nipey3sene oaBojeno CP Cpouja u CP Lpna ['opa. [Ipyra beorpaa-bap
je Omna Hajpehu U HajCKyMIbM HHPPACTPYKTYPHU MPOjEeKaT y BpeMe
COP JyrocnaBuje, beHa U3rpajmha KomTaia je oko 449 munmona
aMepHUYKHX J10J1apa, O]l Yera Cy BHILE OJf 1Be Tpehune ¢punancupane
CP Cpb6wuja u CP Llpna I'opa, a jenny Tpehuny denepanuja. [Ipumakom
Tpajiibe MpyTe Ce HHje MyHO MKk 00pahaio Ha YN-EHUITY J1a JIeCETaK
KUJIOMeTapa Ipyre npojasu Kpo3 reputopujy boche u Xeprerosuse.
Kao u y cnyuajy xuapoeneKkTpaHa, Halla 3eMJba 3acTylla CTaB J1a
JpKaBHA rpaHuIla He Ou Tpebaslo /1a rpecena Hu BaxkHe caoOpahajue
KOMYHHKaIHje, 1a je y TOM CMUCITY NPEeJIOKMIa J]a ce TPaHu4Ha
JIMHY]ja MOBYYE IyK MPYyTe, Y3 TEPUTOPHjATHO KOMIICH30Bamke bocHe
1 XepleroBruHe Ha HEKOM JIpYroM MOoTe3y Koju Ou OMo HaKHaJIHO
yTBpheH. TakaB mpemior oOpa3iIoKeH je YMICHUIIOM Ja Ou
€BEHTYaJIHO M3MEIlTamke JKeJIe3HUUKe npyre koa cena Hltprnuu Ha
teputopujy CpOuje OM0 TEXHUYKH KOMIUTMKOBAH M (PUHAHCH]CKHU

2 ymko Jumurpujesuh, Jpocasne epanuye narkon cykyecuje COP Jyzocaasuje, UHCTHTYT 32
MeljyHaposHy nonmMTHKy U nipuspeny, beorpan 2012, 205.

2 NI Sarajevo, Opstina Srebrenica zbog zemljista spremna da tuzi Srbiju, http://rs.nlinfo.com/
Region/a84242/Opstina-Srebrenica-zbog-zemljista-spremna-da-tuzi-Srbiju.html, 31.01.2020.
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cKky1 npojekar. Haxainocrt, 30or purnanocti boche u Xepuerosune
M0 MUTaky Ne(HUHUTUBHOT pa3rpaHHuCHba M Ha OBOM CEKTOPY Ha
CHA3H je Status quo.

4. 3AKJbYYAK

Hepermeno nurame rpanuie He ontepehyje camo Ounarepaine
OIHOCE JIBE 3€MJbE Ha HAjBUIIIEM JHUIJIOMAaTCKOM HUBOY, Beh cTBapa
CBaKOJIHEBHE MPOOIIeMe 1 32 CTAHOBHUIIITBO KOj€ KUBH Y IIOTPAaHUIHUM
oOactuma, IITO 1O MPABWIIY U JeCTe HajTeXa MOCIeIUIA TOTPAaHUYHX
criopoBa. OTexxaHe Cy CBaKOJHEBHE aKTHUBHOCTH, Kao IITO CY
0JUTa3aK Ha 10CA0 WJIM IIKOIY, 3aTUM, OTEKAHO je U Kopuliheme
3eMJb€ y MPUBATHOM BJIACHUIITBY, MOTPEOHE Cy MyTHE HCTpPaBE
3a KpeTame Ha MaJIoM IPOCTOpY, MOJAHOCE CE 3aXTEBH 3a JBOjHA
NP’KaBJbAHCTBA, & Ty CYy U MPOOJIEMH ca MmpojiajoM pode 300T apruHa
U OCTallUuX TpoikoBa. Takolhe, akTyenu3annjoM pa3paHrueHma KoJ
XUJpoeeKTpana ,,3B0pHUK” U ,,bajuna bamra”, kao u y Be3u ca
npyrom beorpan-bap, Mory OutH yrposkeHe BUTAJIHE MPUBPEIHE
AKTUBHOCTH Ka0 IITO Cy CHa0/IeBabe €HePreHTHMA WITH [TUPKYIIalyja
JbyaH U pobe, ITO MOXKE MMATH JIOLI YTHIIA] HA MOJbY €KOHOMHU]E,
a TO3HATO je Ja eKoHoMcKa capanma Cpouje u buX mpencrasiba
JEIHY OJ1 PETKHUX ,,CBETIUX Tayaka'™ y 0JJHOCMMA JIBE 3eMJbe. AKO ce
CBEMY HaBEICHOM JI0/1a ¥ TEHEPAJTHO JIOIIa €KOHOMCKa CHTyaIijama
y KpajeBHMa JIUPEKTHO NOrol)eHnM nperMeTHIM nuTameM, [lomuMiby
u [lonpumy, €eBUIEHTHO je Ja TeKyhu rpaHUYHU TPOOIEMHU CaMO
JI0/1IaTHO JIONPUHOCE 3aMUpPaby TUX O0JIACTH.

Hakon obocTtpanor melyHapomHOT mpHu3Hama, J1BE ApiKaBe
Cy TOILITOBAaJe TEPUTOPHUjATHHU Status quo NOTOBOpeH [lejTOHCKUM
MHPOBHUM CIIOpa3yMOM. Y LHJbY pelllaBamba CBUX MOOPOjaHUX
rpaHUYHHUX THUTamka, JpKaBe cy oPOpMHUIIE CBOje KOMHCHjE, a
2001. ronuHe Cy 3amo4yeTH MPEroBOpH mocpencTsoM MehynprxkaBue
JTUIUIOMaTCKe KOMHCHje 3a Ap’KaBHY TIpaHuny Tanamme CP
Jyrocnasuje u buX. Mehytum, komucHje cy ce HepeJOBHO cacTajy,
11a HU KOHKPETHU PEe3yATaTH HUCY TOCTUTHYTH.

OnHoce /1Be 3eMibe onTepehyje UnmbeHNIIa a2 HU jeJIHA HU IpyTa
3eMJba HE MOTY JIa C€ OKapaKTEPHIIy Kao 3€MJbE BUCOKE MOTUTUYKE
CTaOWJIHOCTH MIPH YeMY Y HECTAOMIIHOCTH UIIaK npeamaun bocHa u
XepIeroBuHa y K0joj He MOCTOjH KOHCEH3YC HHU OKO jeTHOT BaYKHOT
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nuTama. HaponHu cyBepeHUTeT, 0OCHOBA HajBeher Opoja CBETCKUX
JpKaBa, IPUHIIAIT KOJU UCTHYE J1a Ay TOPUTET JP)KaBe U FeHa BIacT
MIPOM3IIa3€e U OJJPXKABA]y C€ MPUCTAHKOM HEHOT CTAHOBHUIIITBA, HUjE
OCHOBa BJ1acTH y buX, Ap’kaBu K0jy 3Ha4ajaH e0 FleHOT CTAHOBHUINITBA
HE JI0)KMBJbaBa Y MOTIIYHOCTH Kao cBOjy. bpojHe cy unmenune xoje
noTBplyjy Te3y 0 eKCTpEeMHOj MOJIUTHYKO] HecTabmnHoctu buX.
Hajmpe, mweH ycTaB, Kao HajBUIIM MPaBHU aKT CBAaKe 3eMJbe, HHjE
JIOHEJIO HajBUIIIe 3aKOHOJIABHO TEJIO, KaKBa je WHaue mpakca, Beh je
OH cactaBHU Jeo OmmTer OKBUPHOT criopazyma 3a Mup y bocuHu u
XepieroBuHH, mo3Harujer kao JlejToHckr MEpOBHH criopa3zyM. [Totom,
bocna u Xeprerosuna rmoynBa Ha KOHCTUTYTUBHOCTH TPU Hapoja,
Cp6a, XpBara u bommaka. 3aTuM, KapaKTepHIIE je U3Y3eTHO CIOKEHA
YHYTpalllbha MMoJieN1a U a/IMUHUCTPATUBHO CACTOJU U3 JIBA EHTHUTETA,
Pemry6nuke Cpricke 1 @enepanuje boche u Xepieropute, mpu uemy je
MOTOKH JIOAATHO TOJIe/beH Ha KaHTOoHE UT/. [ToOpojanum npumepuma
CIHCAK aJMHUHHUCTPATUBHO-TIOJUTHYKUX ,,aHOMAJIMja*" HaBEACHUM
ne(MHUTPUBHO Ce HE 3aBpIIaBa, Te OM aHAHM3a JP)KaBHO-MOJIUTHYKOT
ypehewa buX cBakako npeBasuiiia OKBHpe OBOT pajia v 3aBpehyje na
Kao 3aceOHa Tema Oyze KOHIIM3HO oOpaheHa. CreIcCTBEHO HaBEIEHOM,
0e3 mperepuBama ce Moke pehu na je buX Hedynkunonanna qpxasa
Y J1a Kao TakBa OIICTaje yciie ] Haropa Mel)yHaponne 3ajennuiie, koja
je BoheHa CBOjuM MHTEpeCcHMa, aJIi ¥ CTpaxoBameM 3a cynonny buX
y cliyuajy mbeHe Je3UHTerpainuje, na Huje yyano mro CpOuja uma
BEOMa CJIOKEHE OIHOCE ca CBOJUM 3araJHUM cyceaoM. 300r Tora ce
CBaKH IMMO3UTHBAH IOMAK Ha I0JbY pelllaBama NOrpaHUYHOT Criopa, Ha
YHYTpaIIk0j MONUTHUK0] buX 11eHn Moxe nMatu cynpoTaH edekar
U OMTH MPOTYMA4YCH Kao MOMYIITAKE ,,OMPAKCHOM Cyceay*,? mrTo
Hpe/CcTaBIba I0AATHY IPEPEKy Ha My Ty Ka MPOHATIaXey KOHCEH3yCca
0 TIMTakby TPAHUIIE.

Ynpkoc cBemy, He 60u Ouno mperepuBame pehu na bocna
n XepreroBuHa, y3umajyhu y o03up €KOHOMCKE, UCTOPU]CKE H
nemorpadcke ¢pakrope, 3a CpOujy npeacTaBiba HajBaXXHU]ET Cyceaa
YUMe ce 3Hayaj IPaBHUYHO M 000CTPAaHO NMPUXBATIHHBOT ypehema
rpaHMIIe TOAMKE Ha HajBHUIIH HUBO. Kaja ce ToMe 1o/1a unmeHna aa
y KOHKPETHOM CJIy4a]y HUje HEOIXOAHO ,,UCIpaBbame KpuBe J[prune
3apan ,,mupHe bocHe®, Beh ce umak paju o penaTuBHO JaKO PEIIMBUM

% TlonuTHuapu Ha MpocTopy OuBiIe JyrocnaBuje pefoBHO 3JI0yNOTpeOIbaBajy HalMOHAIM3aM
Kao opylje 3a MaHHITyJIALKjy CTAHOBHUIITBOM, a BocHa 1 XepiieroBrsa 360r CBOI' BUILICHALIMOHAIHOT
KapakTepa u OypHe HPOILIOCTH HPEeCTaBsba M0CeOHO INIOAHO TIIO 33 TY METOLY.
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IpaHUYHUM MHUTakUMa, OCTaje Haja ja he ce oHa IITO Mpe PeInuTH
HETMOCPEeTHUM MTPETOBOPUMA JIBE JIpKaBe, I1e OM TOMUHAHTHU OWIIH
MPaBHU aPTYMEHTH y OJHOCY Ha MOJUTHYKE U TJIe OU Ce CTPOTO BOAMIIO
padyHa 0 MHTEpEeCHMa JIOKATHOT CTAHOBHUIITBA U3 MTPOOIEMaTHIHUX
MOJIpy4ja Koje je HajBHIlIE OTO)eHO TPEHYTHUM CTaAEM.
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tenegro), Judgment, 1.C.J. Reports 2007, npecyna Mehynapogaor
cyna npasze on 26.02.2007. rogune.
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Stevan Kara¢

OPEN ISSUES IN THE DEMARCATION PROCESS
BETWEEN THE REPUBLIC OF SERBIA AND
BOSNIA AND HERZEGOVINA

Resume

At the end of May 2001, the Interstate Council for Cooperation between the
then Federal Republic of Yugoslavia and Bosnia and Herzegovina was constituted
in Belgrade, and in this way the two countries, at least in principle, expressed their
willingness to resolve mutual disagreements. The main goals of this body are:
promoting the principles of good neighborly relations and coordination of activ-
ities in the field of foreign policy, relations with third countries and international
organizations, resloving the issues related to succession of former Yugoslavia’s
property, combating terrorism and organized crime and resolving other issues
of common interest, including and the border dispute. However, the functioning
of the Council is largely dependent on the political relations between Serbia and
Bosnia and Herzegovina, wich often vary, due to constant political turbulences. In
addition, the Council meets irregularly, which results in the absence of practical
results and renders this interstate institution extremely inefficient. The Council
should be “revived” as soon as possible by redefining the existing Agreement for
the establishment of an Interstate Cooperation Council, and then consolidating the
mechanisms within it. It is necessary to hold more frequent meetings of this body
which would facilitate the resolution of the ongoing demarcation problem. Also,
including representatives of both entities of Bosnia and Hercegovina, as well as
representatives of local self-governments, in which the critical points are located,
should be considerated. In any case, the absence of constructive dialogue between
the top representatives of two countries and the lack of solutions for the border
dispute, does the most harm to the citizens.

As explained in the thesis, three sectors are disputed. They differ from each
other in economic importance, period from which they originate, causes of their
occurrence, ways and possibilities of solving problems, etc. The Bosnian-Herze-
govinian enclave of Medurecje is a relic of the past that has survived to this day. It
causes the most daily difficulties for the local population and leads to many absurd
situations. On the other hand, the issues of the Belgrade-Bar railway line and the
Zvornik and Bajina Basta hydroelectric power plants are more significant from an
economic point of view, as they are the most important railway in the region and
vital hydropower facilities. Either way, the diplomatic challenges in connection
with common border are not insurmountable, there is an institutional frame for
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negotiating and the issues could be overcomed with a little more enthusiasm and
willingness to compromise. Unfortunately, due to political interference, the process
of demarcation between Serbia and BiH is still incomplete, but hopefully, the things
will improve in near future.

Keywords: Serbia, Bosnia and Herzegovina, state border.

OBaj pax je mpumibeH 19. dedpyapa 2020. ronune, a npuxsaheH Ha cactanky Pemaxnuje 22.
jyna 2020. roguse.
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Ipasnu gpaxyrmem
Yuusepsumema y beoepady

O TPAJABY MAHIATA YJIAHOBA
HAJI30PHOI" OIbOPA

1. Kpajem nenemOpa nporuie roquae Haponna ckymnmruHa je
nMeHoBasa wiaHoBe HagzopHor o100pa, Tena Koje BPIIH OIIITH Ha[30D
HaJ| MOCTYNIIMMa MOJUTHYKUX CTpaHaKa, KaHIUJaTa ¥ CpeIcTaBa
jaBHOT 00OaBeIITaBama y TOKY H300pHUX aKTUBHOCTHU (WwiaH 99. ctaB
1. 3akoHa 0 n300py HApOAHUX MOcIaHnKa). OBO TEJIO MOCIEAHU MyT
MMEHOBAHO je 3a napiaameHTtapue uzdope 2000. ronune. OcKyaHO
u y3rpenHo ypeheno 3akoHoM, 0e3 oaroBapajyhe mpakce meroBor
(yHKLIMOHHKCAa, y BE3H C BbHM NOCTaBMIIA Cy ce ofpeleHa murama
TIOITY T H-ETOBE TIPUPOJIE, TIOJI0Kaja Y CUCTEMY OpraHa HaUIeKHHX 32
cnpoBoheme n300pa, KOHKPETHOT JIETIOKPYTa IMOCI0Ba, KAa0 U Tpajama
mangara. Oszue he 6urtu Buie peun o Tpajary Manaara HagzopHor
o100pa, jep OAroBOp HAa OBO MHUTAmE MOApa3yMeBa Jia ce MPETXOTHO
pacripaBe U Jpyra, rope HaBe/ieHa UTamba.

2. Onpenbe koje ce omHoce Ha HamzopHu onbop caapikaHe
cy y wnanoBuma 99. u 100. 3akoHa 0 u360py HaApOJHHUX MOCIAHHUKA
(Cnyarcoenu enacnux PC, 6p. 35/2000, 57/2003 — onnyka YCPC,
72/2003 — mp. 3akoH, 75/2003 — ucrp. ap. 3akona, 18/2004, 101/2005
— np. 3akoH, 85/2005 — ap. 3akoH, 28/2011 — omnmyka YC, 36/2011,
104/2009 — np. 3akoH u 12/2020), koju ce Hanaze y ImaBu XII
HACJIOBJbEHO] ,, I pomikoBu cripoBohema n3dopa‘. Te onpende race:

,Himan 99.

(1) ¥ nocrynky cnpoBolema n3dopa onmTi HaA30p Hal
MOCTYIIIMMA TTOJUTUYKHUX CTpaHaKa, KaHAWJaTa U CpecTaBa

" EnekrpoHcka ajapeca aytopa: branko@jius.bg.ac.rs.
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jaBHOT 00aBeIITaBamba y TOKY U300PHUX aKTUBHOCTHU CIIPOBOTU
HAJ[30pHU 0700p.

(2) Hamzopau onbop mMma JeceT 4iaHOBa O] KOJHUX
MIOJIOBHHY WiaHOBa nMeHyje Hapomna ckymmiaa PerryOnmke
CpOuje na nmpemior Brnane Penyonuke CpOuje, a mojIoBUHY
Ha TIpeIJIor MOCIaHWYKUX Tpyna y HapomHoj cKymmTHHU
Penryonuke CpOuje U3 pesa MCTaKHYTHX JaBHUX PaJHHUKA, TI0J
YCIIOBOM JIa OHHM HUCY YJIAHOBHU OpraHa MOJUTUYKUX CTpaHaKa
KOj€ y4eCTBYjy Ha u3bopuma.

(3) llpencenuuka Ha30pHOT 00Opa bupajy usmelhy cede
YJIaHOBHU HAJI30PHOT 0100pa TajHUM TIIaCAHEM.

Unan 100.
(1) Hagzopuu og6op:

1. mpatu mpenu3OOpHE aKTHUBHOCTH M yKa3yje Ha
€BEHTYyaJHE HENPABUJIHOCTU Yy MNOCTYNamy MOJIUTHYKHUX
CTpaHaKa, KaHJ1/1aTa U IPyTUX yUeCHHUKA y 1300pHOM MOCTYTIKY,

2. KOHTpPOJHIIE TOCTylame CpeIcTaBa jaBHOT
obaBelTaBama y IpUMEHH ojipeiada OBOT 3aKOHA KOje CE OTHOCE
Ha 00e30cehuBame paBHONPABHUX YCIIOBA 32 MPEICTABIHAEC
MOAHOCHIIAIA U300PHUX JTUCTA U KaHIUAaTa ca N300pHUX JTUCTA,

3. MpCJIaxe MCPC 3a IIOUITOBAKLLC jeI[HaKOCTI/I Kagaujgara
Yy usjiaraby BbHUXOBUX MIpOrpaMa,

4. oOpaha ce jaBHOCTH paaM 3aIITUTE MOPAJTHOT
UHTETPUTETA JTMYHOCTH KaHINUIaTa,

5. yno3opasa Ha IOCTYIIKE OJIUTHYKUX CTPAHAKA OpraHa
ylpaBe, KaHJ1/1aTa 1 Cpe/ICTaBa jaBHOT 00aBelITaBamka KojuMa
ce oMeTa M300pHa KaMIamba U yTpokKaBa jJeIHAKOCT [TPpaBa CBUX
KaHJuara.

(2) Axo 61110 KOjM YUECHUK y U300PHO] KaMITalu CBOJUM
MOHAIIAkEM MO3MBA HA HACUJIBE, IIMPU HALMOHAIHY, BEPCKY
WU PAaCHY MPIKIbY WJIM MTOACTHYE Ha HEPABHOIPABHOCT I10JIOBA,
HaJ30pHU 0/100p 3a M300pHY Kammamy 0e3 omjiarama he matu
WHUIMjaTUBY 32 MOKPETAmEe IMOCTYNKa IMpea HaIJIC)KHUM
Jp>KaBHUM OpTraHHMa.
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(3) Ako ce cnopazym u3 unana 51. oBOr 3akoHa HE
3aKJby4H y TMpEABUEHOM pOKY, HaI30pHHU 0100p yTBpaunhe
O0poj ¥ Tpajamkbe eMHCHja 3a PAaBHONPABHO IPEICTaBIhabE
MOTHOcHJ1alia M300pHUX JTUCTA.

Onpende koje ce TUUy cacTaBa, u300pa W HAIJIECKHOCTH
HanzopHor onbopa HemopedeHe Cy My HEIOBOJBHOM CKJIAAy ca
ocTaimM ofiperdaMa 3akoHa 0 M300py HAPOJHUX MOCIAHUKA, KAo
U ca oapendama HEKMX Ipyrux mponuca. MuaukatuBHa je Beh
cama YMICHHIIA J1a cy Te ofpende (a To cy jeauHe oapende koje ce
HenocpenHo onHoce Ha Hamgzopuu onbop) cangpxane y Imasu XII
3akoHa 0 U300py HAPOIHUX MOCIAHUKA HACIOBJHEHO] ,,| POIIKOBH
cripoBohema n3dopa®, rae uM cBakako Huje mecto. Hammexxnoctu
HanzopHor onbopa HUCY T0BOJBHO jacHO oxapeleHe, a mocedHo ¢y
HEJaCHHU HEroB OHOC (YKJbYUyjyhu 1 pa3rpaHuYee Ha/UIe)KHOCTH) ca
HEKUM TelIMMa PeryJIucaHuM JIpyTUM 3aKOHUMA, TIomyT Perymaropuor
Tena 3a enekrpoHcke menuje (PEM), anmu y onpehenoj mepu u ca
Peny6nuakoM n300pHOM KOMHUCHJOM U OUPavKUM 0JJ00pUMA, KOjU Cy
perynucanu 3aKOHOM O U300py HAPOJHUX MOCIIaHHUKA.

JemHO o MUTama Koje HHUje PETYINCAHO je MUTAmke Tpajamba
MaHjaTa wianoBa HamzopHor og6opa, o uemy he oBae moce6HO Outn
peun. To je jenHo ox mUTama kKoje he OMTH HEONXOAHO PETyJIUcCaTH
MIPH MPBOj HAPEIHOj U3MEHH 3aKoHa 0 M300py HAPOIHUX MMOCIIaHUKa,
aJIv je HYXKHO JI0 TaJia O/iIroBapajyhuM TyMauemheM MOMyHUTH IPaBHY
Mpa3HUHY KOja MOCTOjH y 3aKOHY.

[Ipe u3HOMmIEHa Tpeiora kKako Ou Tpedano TymaunTu Baxehe
nponuce paau onpehuBama Tpajama MaHaaTa wiaHoBa HamzopHor
onbopa (nakie mocmarpaso de lege lata) v kako Ou Tpedaso peryimcaru
TO MTUTAE IyTEM JIETHCIIATUBHE MHTEPBEHIIN]€ (TTOCMaTpaHo de lege
ferenda), HEOTIXOTHO j€ yKa3aTH HA YJIOTY U MECTO OBOT OpraHa.

3. 13 tekcra unanosa 99. u 100. 3akoHa 0 u300py HapOIHUX
MocaHuKa ImpoucTrye Aa je ynora HamzopHor onbopa, Ha yonTeH
W TI0jeTHOCTaBJheH HAUYMH PEYCHO, Jla CE CcTapa O MOIITOBABY
PaBHOMPABHOCTHU Y MPECTaBIbalkby MOAHOCUIIAIA U30OPHHX JIHCTA
Y KaHJU1aTa Ha 1300pHMa, Kao O OTKJIamarby APYTHX HEMPAaBUIIHOCTH
y u300pHOM mporiecy. A 00e30el)ere paBHONIPABHOCTH U BaJbaHUX
yCclioBa y M300PHOM TOCTYIIKY y KpajlbeM HMCXOAYy MMa 3a IUJb
00e30eheme ocTBapema 1 3alITUTY W300PHOT MpaBa YYECHUKA Ha
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n300puMa, Kako TACUBHOT W300PHOT MpaBa («MoAHOCKIIaIa H300pHUX
JUCTa M KaHAWAaTa Ha u300puMay O KOjUMa TOBOpE IUTHUpPaHE
oJpende), Tako U aKTUBHOT M300pHOT IpaBa (mpasa rpahana na y
BaJbaHOM IOCTYTIKY OMpajy CBOj€ MPEICTABHUKE).

N360pHO mpaBo cniazia y KpyT JbYyACKHUX MPaBa 3arapaHTOBAHUX
YcraBom PenyOninke CpOwuje, npenu3Huje BerOBUM WiIaHOM S52. KOjH
IJ1acu:

,,1300pHO TIpaBo
Uinan 52

CBaku IMyHOJICTAH, ITOCJIOBHO CHOCO6aH AprKaBJbaHUH
Penry6muke Cp6uje mma mipaBo 1a Oupa u ga Oyme oupas.

N360pHO mpaBo je omimrTe u jeAHaKo, U300pH Cy 1000 HH
Y HETIOCPEIHY, a IIacarbe j& TajHO U JIUYHO.

N360pHO TpaBO yXKKBa MpaBHY 3aIITHTY y CKIady ca
3aKOHOM.

N36opHo mpaBo je paspaheno y I'masu Il 3akona o uzbopy
HapoaHUX nocianuka (wi. 9-11.), HacnoBskeHO] ,,M300pHO TTpaBo™.
Unan 9. 3akoHa Ha cienehn HaunH oapel)yje n300pHO mpaso:

,Hmnan 9

N360pHO mpaBO y cMHCIy OBOT 3aKoHa oOyxBara
npaBo rpahaHa 1a Ha HAYMH U 110 MOCTYIKY KOjU je yTBpheH
OBUM 3aKOHOM: Oupajy u Oynay Oupanu; KaHauayjy u Oymy
KaHIHUJIOBAaHU, OJUTYyUYyjy O IPEIJIOKEHUM KaHIHIaTUMa U
n300pHUM JIMCTaMa; Ja KaHJAUJaThUMa jaBHO TOCTaBJbajy
nuTama; aa Oydy MNpaBOBPEMEHO, UCTUHHUTO, MOTIYHO U
00jeKTUBHO 00aBEeIITEeHU O MporpaMuMa M aKTHUBHOCTHMA
MOJHOCHIIAIA U300PHUX JIMCTA U O KaH/IUAaTHMa Ca THX JIHCTA,
Kao M J]a pacrnojyiaxy APyTuM IpaBUMa Koja cy mpensubeHa
OBUM 33aKOHOM.

[IpocTo nopeheme nuTupanux oapeadu wiana 9. 3akoHa o
n300py HApOTHUX TOCIAHHUKA C jeJHE CTPaHE M HETOBUX YJIAHOBA
99. 1 100. ¢ ogpyre cTpane, jacHO MoOKa3yje 1a je 3amatak HamzopHor
0100pa y KpajieM UCXO/Ty J1a 3aIITUTH aKTUBHO W MTACUBHO U300PHO
NpaBo, Kao jeHO 0] YCTaBOM 3aIITHNEHUX JbYICKHX TpaBa, Koje ce
HaJla3u y OCHOBHU (D)YHKLMOHUCAHa CBAKOT' IEMOKPATCKOT IMOPETKA.
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Hanzopuu onbop uma, pakiie, Beoma 3Ha4ajHy (QyHKLH]Y, TE
Cy CBH, KaKO F-eTOBH WIAHOBU TAKO M JPYTH CyOjeKTH, Ty>KHU J1a
TPETHUpPajy Taj OpraH y CKialy ca ’heroBuM 3HayajeM. OBO ce 0IHOCHU
Y Ha TyMaueme HOPMHU Koje ce Tnuy HaazopHor ondopa, ykibyayjyhu
U TyMavewe Bakehux oipeion y iiby yTBphuBama Tpajama MaH1aTa
yinanoBa HamzopHor oxbopa.

Kana ce roBopu o 3Ha4ajy HamzopHor ogbopa Tpeba nmocedHo
noaByhu u To na wera ,,uMeHyje Haponna ckynmruna [...] u3 peaa
WCTaKHYTHX JaBHUX pajHuKa™ (wiaH 99. craB 2. 3akoHa 0 U300py
HapOAHUX MOCIAHUKA).

UnaHoBu 6. u 7. 3akoHa 0 N300py HAPOTHKX TOCIAHUKA, KOJU
HABOJIE OpTraHe KOju UMajy oarosapajyhe ymore y m300pHOM MPOIIECY,
He nomuy Hamzopuu ondop.

Tu unanoBH mace:
,Unan 6

Opranu 3a cnpoBoheme n3dopa cy Pernyonndka nzdopHa
KOMHCH]ja U OUpadyku 000pH.

Ynang 7

3amTuty u3bopHor mpasa o00e30elhyjy PemyOnmuka
n300pHa KOMUCH]a, YTIPABHH CyJl M HA/IJICKHHU CYIOBH.

VY I'maBu V 3akona (ca uinaHoBuma 28. 10 39.) HACIOBJBEHO]
,Opranu 3a crpoBoheme n3dopa“ roBopu ce camo o Pemybmudkoj
n300pPHO] KOMHUCH]JU U OMpadykuMm omoopuma. Beh cMo HaBenu u
oOpasnoxxuiu aa u opnamhewa HanzopHor ondopa umajy 3a 1usb
3alITUTY N300PHOT MpaBa.

C npyre ctpane, naxo unas 6. u 7. u ['maBa V 3akoHa o u3dopy
HapOJIHUX IOCJIaHMKa TOJ ,,0praHuMa 3a crpoBoleme uzbopa‘
noapa3ymMeBajy PenyOnudky u300pHYy KOMHCH]Y U Oupadke ogdope,
mro 6u, a contrario, 3naunno na Hanzopuu onbop He cnaga y Ty
KaTeropujy, ujad 99. cras 1. eKCIIIMIUTHO Ka)ke OHO ITO j€ U HHAYe
jacHo, a To je yMmbeHula aa Haa3opHu on0op onmimTu Haa30p Haj
MOCTYIIIMMa MOOpojaHuX cy0jekata y TOKy H300pHUX aKTUBHOCTH
CIPOBOAM ,,y MOCTYNKY crpoBolema nzbopa®. Jlakie y OokBupy
MocTymnka crpoBolema n3bopa. Tako eKCITUIIUTHO MHINIE, Majaa
YaK M KaJ| He OM Mmucaso, eJeMEeHTapHa JIOTUKA TOBOPH Jia je Ha/I30p
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Ha/1l TIOCTYIAmkeM CyOjeKkara KOju YYEeCTBY]Y Y U300pHOM MOCTYIKY
CacTaBHU JI€0 CcIIpoBolerma N300pHOT MOCTYTIKA.

HaBezene HetoCneIHOCTH Cy, Ka0 M MECTO y 3aKOHY Ha KOME Ce
Hasaze oapende koje ce ogaoce Ha Hagzopuu on60p (11aBa y K0joj cy
perynucanu ,,[poIIKoBH cripoBol)ema n300pa‘“) U HeIOPEUEHCT TUX
oZIpe1ou, OUUTIICAHO TIOCIICIUIIA HAKHATHOT yOaIMBamba OApe 10 o
HanzopHoMm 0om00opy y 3aKOHCKH TEKCT MPHIUKOM HETOBE HU3PAJIC.
TakBa cutyanuja He Ou cMena Jia I0Be/e A0 TOora Ja ce MPUIHKOM
TyMauyerma HOpMH, Nosokaj HamzopHor of0opa ymamu y 01HOCY Ha
OHO IIITO 3aXTEBA K-ETOBA HATIPE/T ONTMCAHA YIIOTA J/THOT OJT 3aIITUTHUKA
M300pHOT MpaBa, Ka0 YCTAaBOM 3arapaHTOBAHOT JbYJICKOT ITPaBa.

4.V 3akoHy 0 n300py HapOJAHHUX MOCJIAHWKA HUjE MPOIMCAHO
HU KaJia ce Oupajy wianoBu HanzopHor o100pa HU KaJla UM MPECTaje
MaH/IaT, OAHOCHO y KOM Mepuoy moctoju cam Hamzopuu omdop.

VY curyanmju Kajga HUje TIpeaBUl)eHO Tpajarmke MaHaTa HEKOT
TeJa, OAHOCHO FErOBHX WIAHOBA, BAJKU MTPABUIIO J]a MAHIAT TPaje 10
MOMEHTA KaJia Cy0jeKar KOj! BX je yCIOCTaBUO/MMEHOBAO0 HE JIOHECE
OUTYKy O pecTaHKy MaHjara. OBaKaB HAYMH OKOHYAkha MaH/aTa je
YTOJIMKO HYXKHM]JU KaJia je y IUTamy OpraH Koju UMa Tako 3HauajHy
(YHKLM]Y KaKBO j€ KOHTPOJIMCAEE MOUITOBaMka MpaBuiia KOjuMa ce
IITATH U300PHO MPaBo, Ka0 YCTaBOM 3arapaHTOBaHY JbYACKO MPaBo,
mTo je 3amarak Hamzopuor ogbopa. [Ipe okoHuama manaara Ousno ou
HEONXO/IHO J1a OpraH y MHTamy, y 0BOM ciy4ajy Hamzopau oxdop,
MO/IHECE OpraHy KOjI/I ra je OCHOBao, y OBOM cnyqajy Haponnoj
CKYTIITUHU, U3BEIITA] O CBOM pazxy (IJ_ITO HE I/ICKJ‘by‘ly_]e moryhnoct/
o0aBe3y MOJHOIICHA U3BEIITaja M TOKOM Tpajarkba MaHzara, a 1o
OKOHUYAmy HEKMX OMTHUX (Da3a y paly opraHa, aHaJOTHO 00aBe3n
Penybnmuke n3bopHe xomucuje, npeasuhenoj wianom 34. cras 1.
tauwita 16. 3akoHa o u300py HApOAHUX TOCIaHWKa, na HapomaHoj
CKYIILUTHHU TTOJHOCH U3BEIITAj O OP’KAaHUM H300pHMa).

[TocraBiba ce muTame y KoM TpeHyTKy Ou HaponHa ckymmtiaa
Tpebasio 1a JoHece OUTYKY O MPECTaHKy MaH/aTa wianoBa Hag3opHor
on6opa, ogHocHo camor HanzopHor oxbopa. [lomro taj MomeHar
HHj€ eKCIUTMLIUTHO ofipeheH y 3akoHy o n300py HapOAHUX MOCTAHUKA,
3a pa3NMUKy O] MOMEHTA MpecTaHKa MaHjaTa 4wiaHoBa PermyOnnuke
n300pHe komucuje u Oupaukux ogodopa (wianom 30. cras 1. 3akoHa o
n300py HAPOJHUX MOCTAHUKA MTPOMHKCAHO je: ,dnanoBu PenmyOnmuke
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n300pHEe KOMHCHje U HUXOBHM 3aMEHUIIM UMEHY]Yy ce Ha YeTHPHU
TOJIMHE, a YWIAHOBU OMPAYKHX 0100pa U lUXOBU 3aMEHUITN 32 CBAKE
n36ope.*), HEOMXOIHO j€ 0 OATOBOpPA HA HABEACHO MHUTAME JohH
TyMadewmeM TMocTojehux onpendu, OAHOCHO MPUMEHOM HEKE Off
TEXHUKA MMOMYyHhaBamba MPaBHUX MTPAa3HUHA.

[IpBa moryhuoct je na ce cmarpa na ce Hagzopum ondop,
aHaJIOTHO OMpaYyKuM O100pUMa, UMEHY]e 3a KOHKpPETHE U300pe U
Jla My MaHJaT MpecTaje OKOHYameM H300pHOor mocTymnka. OBaKBO
pelieme HUje eKCIUTMIUTHO mponucaHo 3a Hanzopuu onbop.
MelhyTtum, mpaBuiIo je aa Kaja ce paau o TeauMma (HhopMHpaHUM
panu obaBibama oApeheHor 3anaTka yuje je Tpajambe OrpaHu4YeHO
Ha onpeleHr BPEMEHCKHU TMeprojl, OHAa MaHIAaT TOT Telia Tpaje 10
OKOHYama 3anarka. [ eHepasIHO mocMarpaHo, OBAKBO OTPaHUYCH:E
Tpajama MaHJ1aTa Ha Mepruoj] 00aBJbarba 3a/1aTka IaToT Tena Takohe Ou
Tpebaso aa Oyae eKCIUTMIUTHO MPOMUCAHO Y OAroBapajyheM npaBHOM
aKkTy (Kao IITO je TO YUYHUELEHO Y CIIy4ajy Oupadykux ombopa), aiu ce
M3Y3€THO O TAKBOM OTPAaHUYCHbY TPajarha MaHIaTa MOJKE 3aKJbYIUTH Ha
OCHOBY jaCHO JJUMHUTHPAHOT BpeMeHa 00aBJbama 3aaarka. 13 oapenou
ymaroBa 99. u 100. 3akoHa 0 U300py HAPOJHUX TMOCIIAHUKA HA TPBH
ToTJIe]l MpoUCTUYE 1a ¢y 3aaanu HamzopHor ondopa orpaHudeHU
Ha MepHoJl Tpajama N300PHOT MOCTYIKa, a To 6u Tpebaso na Oyae
TIEPUO]T O] pacICUBamba 300pa 10 00jaBJbHBamka pe3yliTara u3oopa.
MehyTum, HUj€e Tako.

[Tocroju Behu Opoj pasmora 300r kojux Ou umak Tpedano
cMmarpatu na mangat HamzopHor ombopa He Om cmeo na Oyae
OrpaHUYEH CaMO Ha KOHKpeTaH U300pPHHU MOCTYIAK:

a. 3Hauaj oprana

Hajmpe, 3nauaj ynore HaxzopHor onbopa (koja HUje MPOCTO
TeXHHUYKa yJiora, Beh yiora crapama O IMOIITOBamY HU300pHOT
MpaBa) 3aXTeBa0 OM CTAOUITHOCT U TPAJHOCT Y HETOBOM IMOCTOjamby
u ¢pyHKIMOHUCawy. Takohe n unmeHna aa ce wianoBu HanzopHor
onbopa, nmpema unany 99. craB 2. 3akoHa 0 M300py HapPOIHUX
MOCJIaHUKa, OMpajy ,,U3 pela UCTAaKHYTUX JaBHUX PaJHUKA™, U TO
mro ux 6upa HapoaHa ckymimTrHa, €1eMEHTH Cy KOjU JOMpPUHOCE
3Hauajy oBOT opraHa. theroBo Tperupame kao ad hoc Tena 6uno ou
y MOTITYHOM HECKJIaly Ca FeTOBUM 3HA4YajeM.
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0. Yiora HagzopHor o100pa 1 HAKOH OKOHYaH-a U300PHOT
NMOCTYyNKAa

Uak u kaja ce paad O KOHKpeTHUM u3bopuma, moryhe je,
nMajyhu y Buay HaanexxHoctd HamzopHor og6opa, 1a ce ucrocTaBu
na moctoju morpeda na Hagzopuu onbop HacTaBu Ja GYHKIIMOHUIIIE U
HAKOH OKOHYama CaMoT H300pPHOT MOCTYTKA (TIPOTIalliekha 3BaHYHIX
pesynrara W moJHOIIEeHma oxaroapajyher ussemraja Hapoanoj
CKYMNILUTHHH). AK0 6, permMo, Hajzopuu o100p, y ckiiany ca wiaHoM
100. craB 2. 3akoHa 0 U300py HAPOIHUX MOCIAHUKA, UHUITPAO HEKU
MOCTYTAaK Npej ,,Ha/UICKHUM JIP>KaBHUM OPraHOM ™ y CIIy4ajy Ja ,,01I10
KOjU YYE€CHHUK Y M300pHO] KaMIlalkbl CBOJUM TTOHAIIAKhEM MTO31BA HA
HaCWJbE, NIUPH HAIIMOHAIHY, BEPCKY I PACHY MP)KEbY HITH MTOACTHYE
Ha HEpaBHOIPABHOCT I10J10Ba“, He 61 OMJI0 MPENOpPyUBUBO J1a OH KAo
MHUIIM]ATOp TpecTaHe Aa MOCTOjU JIOK Taj MOCTYHaK Tpaje, YIPKOC
YHILEHUIIM J]a OH He OM Morao 1a Oyae cTpaHKa y TaKBOM IOCTYTIKY,
Jep HeMa IpaBHU CyOJEKTUBUTET. A TakaB IOCTyIaK OM MOrao Ja Tpaje
Y JyTO BpeMEHa HaKOH 00jaBJbHBama pe3ysrara n3dopa.

B. Yuemhe y npyrum nzoopuma

Nako npensulen u perynucan 3akoHOM 0 U300py HAPOIHUX
nocianuka, Hamzopau ondop uMa ynory u y ApyruMm uzdopuma.
Hawuwme, uman 7. 3akoHa o u3bopy npeacennuka Pemyomuxe (Ci.
enacnux PC, 6p. 111/2007 u 104/2009 — np. 3axon) npeasuha: ,,l360pe
3a mpeacenHuka Peny6nuke cripoBo/ie opranu Koju CrpoBojie u3dope
3a HapoJHe MociaHuke.” A unaH 8. uctor 3akoHa mpomucyje: ,,Y
MUTalkbUMa KOja OBHM 3aKOHOM HHCY TOCEOHO ypelheHa CXOmHO ce
MIPUMEBY]y oapende 3akoHa KojuM ce ypehyje u300p u mpecTaHak
MaHJara HapOJHUX MOCIaHMUKa.

Takohe, unan 43. craB 1. 3akoHa O HAIIMOHAJIHUM CaBETHMa
HarmoHanHux MamwuHa (Cryorcoenu enacnux PC, 6p. 72/2009, 20/2014
—omnyka YC, 55/2014 u 47/2018), ca cBoje CTpaxe, npensubha: ,,Ha
n300p HAIMOHAJIHOT CaBeTa U MHUTamka Koja HUCY ypehena oBum
3aKOHOM CXOJIHO c€ NMPHUMERY]y olpende 3akoHa KojuMa ce ypehyje
n300p HAPOJHUX MOCJIAHUKA M 3aKOHA KOjUM ce ypehyje ynpaBHH
cnop.” A unan 60. craB 1. ucror 3akona npensuba: ,,Henocpenne
n300pe 3a WIaHOBE HAIMOHATHOT CaBETa CIPOBOJIE OPTaHU KOjH
CIIPOBOJIE M300pe 32 HAPOMIHE MOCTaHUKe.
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Cxonna mpumeHa oapeadu 3akoHa O H300py HAPOIHUX
MOCJTAHKKA y 00a ciydaja Ou Mopasia a YKJbY4YH H CHCTEM Haa30pa
npensuhen wianosuma 99. u 100. Tor 3akoHa U Koj u3bopa 3a
npencenHuka PemyOnuke v 3a HalmoHaHe caBeTe. A TO 3Ha4H J1a Ou
Hanzopau og60p, Kao opraH Koju ydecTByje y cipoBohemy nzdbopa 3a
HapoJIHE MOocIaHuKe Tpebaso /1a MOCTOjU U 1a TOCTyTa U Koj u3bopa
3a npenceaHnka PemyOnuke v 3a HallMOHAJIHE CaBeTe.

Jlakiie, peloBHU N300pHU y UnjeM cripoBol)emy, TpeMa HaBeaAeHa
TpU 3aKOHa, Tpeba aa yuectByje Hanzopuu ondop onprkasajy ce Beoma
ydecTasno, TOTOBO CBaKe TOJUHE (TaKo, MOCIEAmBHUX TOANHA, HAKOH
napnameHTapHux n3oopa uz 2016. ronuHe, ofp:KaHu Cy NpeICeTHUYKU
n36opu 2017. u n36opu 3a HanmonanHe casere 2019. rogune). Ha
xasoct, Hanzopan on00p HUje y4ecTBOBAO HH y jEJHUM Ol THX
n300pa, naKo je MocTojasua 3akoHCKa oOaBe3a J1a oH Oyze popmMupaH
U J1a BPIIH CBOjY (D)YHKIIM]y HA CBUM TUM H300puMa.

bunio 6u Hepanumonanno na HapogHa ckymnmTHHaA UMEHYje
Hanzopau on6op npex cBake o THX U300pa. YMecTo Tora, Ouino 6u
WCIpaBHMjE€ MPUMEHUTH aHAJIOTH]y ca TpajameM maHaara PUK-a,
Tako 1a Ham3opau on0op (pyHKIMOHHINIE Y JAaTOM CACTaBy TOKOM
getupu roguHe. OBa aHAJIOTHja UMa YTOJIMKO BHIIE CMHUCIA IITO U
ynanoBe PUK-a u wranoBe HagzopHor ombopa umeHnyje Hapoz[Ha
CKYIIITHHA, TPe] KO_]OM je NOCTYHaK MMCHOBaba CIIOXKEHUJU U
criopuju of moctynka kojuM PUK nmMenyje unanoBe Oupadykux ondoopa.

r. Pacmymrame Hapoane ckyniuruHe u BaHpeaHu u3dopu

YcraB Penryonuke Cp6uje npensuba, y wiany 109, moryhunoct
pacnymrtaa Hapoane ckynmrtuHe. CKyNIITHHY pacmyliTa
npenceqHuk PeryOnuke Ha oOpasnoxenu npeasior Biane (wian 109.
ctaB 1.) wim y ciayyajy aa y poky oa 90 gaHa oJ KOHCTUTYHCamba
Hapopne ckymmtune Brnaga ve Oyne nzadpana (wian 109. cras 3).
Taxohe u unanoBu 130. ctaB 4. u 131. ctaB 4. npensubajy na he y
ciay4dajy na Hapomna ckymmTuHa u3riaca HemoBepewe Brnanu Ha
npeuIor HajMame 60 HapOAHUX MOCIAHNKA WK HE U3IJIaca MOBEPEHe
Brnaau na npennor came Briane, npencennuk Pemyomuke mokpeHyTH
nocTymnak 3a u3bop HoBe Bnane, a ako Hapogna ckyniuruHa He
n3abepe HOBY Biiany y poxy o 30 maHa o 3riiacaBama HETIOBEPEHa
WM HeW3IlacaBama MOBEpema, npenceaHuk PemyOnuke he 6utn
ny’kaH Aa pacnyctd Haponny ckynmiuTuHy M Ja pacnuiie u3zdope.
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Pacnymramem Hapoane ckymnmTuHe npecraje 1 manaar Briange
(unman 128. craB 3). ¥V ciyuajy pacnymrama Hapomue ckymmTuHe
npenaceaHuk PemyOmuke je qyaH 1a HICTOBPEMEHO ca pacyllTalkeM
pacruiie HoBe U300pe Koju Mopajy na Oyay onp:kaHu y poky ox 60
JaHa o1 JaHa pacnucuBama (wiad 109. ctas 6). [Ipema unany 109.
ctaB 7. YcraBa HapoaHa cKkynminTHHA Koja je pacylTeHa BPILU CaMO
Tekyhe UM HEOoJIOKHE MOCIIoBe, opeheHe 3akoHOM (Te MOCIOBE
npenu3upa wian 52. 3akona o HapogHoj ckynmtunu - CnyocoeHu
enacuux PC, 6p. 9/2010/), nox wian 128. craB 4 YcraBa npensuba
na Branma kojoj je mpecTtao MaHAaT MOXKE J1a BPIIIA CaMo MOCJIOBE
onpehene 3akonom, 10 n36opa HoBe Biane (y wrany 17. ctaB 1. u 2.
3akona o Bnanu — Cnyorcoenu enacnux PC, 6p. 55/2005, 71/2005 —
ucnp., 101/2007, 65/2008, 16/2011, 68/2012 — ognyka YC, 72/2012,
7/2014 — onnyka YC, 44/2014 u 30/2018 — ap. 3axoH) — npeasuheHO
je ma Biana kojoj je mpecTtao MaHIaT MOXKE BPIIUTH caMO Tekyhe
MIOCJIOBE ... M HE MOXKE MTOCTABJbATH JIP3KaBHE CITY:KOCHUKE Ha T0JI0Ka)
y Opranuma Jp>kaBHe YIpaBe...).

Pacrymrame Hapoane ckynmTrHe 1 pacnuCHBa-e BAHPEIHUX
nmapiamMeHTapHux u30opa HHUCY peTka mojaBa. Opn yBohema
BUnIenaprujckor cucrema y CpOuju 10 cajia cy u300pu 3a HapoJHe
nocnanuke y Hapoanoj ckymrunu Peny6nuke Cpouje onpsxanu 11
IyTa, 0J] 4era cy camo TpH IyTa oAp>KaHu kao peaoBHH (1990, 1997. u
2012. ronune), a ocam ImyTa Kao rnpespemenn/Banpentu (1992, 1993,
2000, 2003, 2007, 2008, 2014. u 2016. roqune).

Axo Hamzopam onbop He OM MMao TpajHUjU MAHAAT, TOIYT
Mmannara koju uma PUK, y ciyuajy pacnymramwa Hapoase ckynmtune
Omio0 6M HEOoNxXoJHO, Ja O ce MCIoIToBala 3aKOHCKa oOaBe3a
nMeHoBama HaazopHor ogbopa y ckiamy ca 3aKOHOM O U300py
HapOJIHUX MOCIaHUKa U HEeroBOT ()YHKIIMOHHCAMA, J1a CE Y BEOMa
KpaTkoM poky (ykymHo 60 naHa on pacmylITama/paciicuBama J10
ollpKaBama HOBHX m300pa) mecu cienehe: 1. Brnaga PemyOnmke
Cpb6uje k0joj je mpectao MaHaaT Ou Kao ,,Tekyhu mocao‘ Mopania za
MIPEIOKH TIOJIOBUHY WwiaHnoBa Oynyher HanzopHor onbopa, 2. npyry
MOJIOBUHY O MOpasie 1a peioke NOCIaHuIKe IPyIIe y paclyITeHo]
Haponnoj ckymmtunamy, 3. 3atum 6u paciymrena Hapoana ckymitrHa
Kao ,,HEOJIOKHU TI0cao™ uMeHoBasa wianoBe HamzopHor oxbopa,
4. Hamopuu oxdop 6u masbe Tpedano 1a ce KOHCTUTYHIIE U 5. Y
MIPeocTajoM Meproay 10 u3bopa, ako Ou yormire OuiIo mpeocragor
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nepuonaa, Hag3opuu oxbop 6u 06aBibao cBojy dyHkujy. He camo
IITO HEe O OWJIO y CKJIaTy ca YJIOroM W 3HadajeM HamzopHor onbopa
Jla ’eTOBU WIAHOBU OyJy MMEHOBAaHU y TaKO KPAaTKOM POKY, Beh je
JTUCKYyTaOMITHO Aa U OW y ycioBuMa kaja je Hapomna ckymmTuHa
pacnymTeHa U Bnaau mpecrao mannar yomire 6uio moryhe y
TAaKBOM BPEMEHCKOM TecHally uMeHoBati Haizopuu on0op u, ako 6u
u Ouino moryhe, Komko 61 mpeaAn300pHUX aKTUBHOCTH Ol MOMEHTA
pacriucuBama M300pa 10 MOMEHTa KOHCTUTyucama HanzopHor
o100pa U3MaKIIO0 HAA30py KOju BpIu Taj oprad. [Ipu ceemy oBome,
Tpeba umatu y Buy Ja ce wiaHosu HagzopHor onbopa, nmpema uiany
99. ctaB 2. 3akoHa 0 U300py HAPOJTHUX MMOCIAHUKA, OMPajy ,, U3 pena
HMCTAaKHYTHUX jJaBHUX PaJHUKA®, a TO je KaTeropuja Jbyau Kojy He
camo Jla HUje JIaKO CaKyIIUTH TE€K Tako Ha Op3HHY, HETO TO HUje HU
MIPUCTOJHO, K0 IITO HUj€ MPUCTOJHO TAKO MOCTYIAaTH HH IIPeMa KOMe.

*

Umajyhu cee nasedeno y euody, y noenedy mpajara manoama
Haoszoproe o06opa (mj. wezosux unanosa), mpebano ou npumeHumu
aumanoeujy ca mpajarwem manoama Penybnuuke uzbopne xomucuje
(wemupu 2o0une), nponucanum wiarnom 30. cmas 1. 3akona o uzoopy
HAapOOHUX NOCIAHUKA.

OBaj pax je npumibeH 19. jyna 2020. roqune, a npuxBaheH Ha cacTaHky Penaknuje 22. jyHa
2020. ronuHe.
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CPBMIJMHE I'OAUIIBULIE

Tpu rogumImuUIE CPIICKE APXKaBe U KyAType cioxmie cy ce 2019.
Kpajem te roqune naspmmio ce 150 romuna on pohema Crnobomxana
Joranosuha, a cperroM 150 rograa o mpornaniersna T38. HamecHuukor
yctaBa u 150 roguna of yBohemwa ympaBHOT criopa. 3aciyrom Impe
ceera CAHY, npBa ropummuna 6una je obenekeHa Kako MpucToju
TOM BEJIMKOM HMMEHY, ApyTa je, HeONpaBIaHo, Y MIHUPO]j KyJATYPHO]
jaBaoctu CpOuje mporiia He3anaxkeHo, J0K je Tpeha, 3aciyrom
VYrpasaor cyna Cpouje, obenexana HCTAaKHYTOM KOH(PEPESHITHjOM 3a
KOjy je OMo 00jaBJhbeH M3BAHPEIHO ONMPEMIbEH 300PHHUK ayTOPCKHUX
pazioBa ca XpOHOJIOTHjOM 3aKOHA M OMOIMOrpacKuM mnojanuma o
yIPaBHOM CIIOpY.

Ommbenn ctunt Crnobonana Josanosuha. Hheros 3aokpysxeHu
Hay4YHHM CHUCTEM ONINUTEr (TEopHja JIp>KaBe) M MOCEOHOT Ip>KaBHOT
(ycraBHo mpaBo Cpbuje u KpasseBune CXC) mpaBa U leroBa roTOBO
poMaHcHpaHa, a Hay4YHO 3aCHOBaHa BUILIETOMHA MOJIUTHYKA (YCTaBHA)
ucropuja Cpobuje untaBor XIX Beka, HEIOCETHYTA Cy CaBPIICHCTBA
KOja je 3a IMBHO YyJI0 CTBOPHO jeJlaH YOBEK. TEIIKo je TOBEPOBaTH y
To 1a he [Ipupona yoynyhe jom jeanom CpOuHy 1aTH TOIMKO 1apoBa.
300r Tora je npocnasa rogummuie Crodonana JopanoBuha yjeaqHo
U ciaBJbeme Te uynecHe mohu [Ipupose.

VYeras 3a KibaxkectBo Cpoujy on 1869. Hazan je ,,HamecHnuxu®
jep je Omo JoHeceH Kaja KHEXKEBY BJIACT HHje 300T MalloJIeTCTBa
(,,MIam0JpETCTBA®) BPIINO KHE3 HETO HAMECTO Hera (oTyaa pey
,HaMecHUITBO ) TpounaHo HamecHuitBo. 360r Tora My je 6mio

" Ayrtop je penoBHH Ipohecop y TIeH3H]H.
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OCIIOpaBaHO BaKEH-E, MOIITO je IhiMe 010 noBpehen kHe3 Muxausios
ycraBHH 3akoH o HaponHoj ckymmtunu ox 1861, koju je 3a0pamuBao
MPOMEHY yCTaBa ,,3a BpeMe HaMECHHUIITBA KHEKEBCKOT IOCTOjaHCTBA .
TakBuM, hopMaTHO CYMEBHBHM YCTaBOM, H3BPIICH j€, HECYMIbUBO,
HajBehu 3aokper y cprckoj yctaBHocTH. KuexxeBuna CpoOuje,
MaJia Ba3aliHa Jip>kaBa 0e3 CyBEpEHCTBA, HEIMOBPATHO j& CKPEHYIa
C IMyTa UCTOYHAYKOT CXBaTama Jp)KaBe KOJUM je JAO0TIIE UIa, Ha
MyT 3aMaJHOEBPOICKOT CXBaTama ApKaBe U ycTaBa. JIMUHU pexum
MIPEeBEJICH je Y YCTaBHU — yMECTO JIECIOTCKE BIIaJaBHHE yrpaleHe
Cy TIOJIyT€ 3a YCTaBHY BJIaJJaBUHY. YCTaB je IMOCTA0 TPyA0OpaH Of
MoOHapxoBe cBeMohu. Huje Omito peairHo of1 iera OUeKUBaTH Ja HOBO
CXBaTame CrpoBene A0 Kpaja. To he yYUHUTH HEroB MOCIEIHUK,
VYeras 3a KpasseBuny CpOujy on 1888. Anun, HEONXOMHO je 1a je OH
MOCTaBHO CKJION YCTaBHE BIIaJ[aBUHE KaJia j€ Y CBOjOj TIPBOj PEUCHUITH
pexkao: ,,KmaxectBo je CpOuja HacieaHa ycTaBHa MOHapXxHja ca
HapOJHUM IMPEACTABHUIITBOM.

VYV 1y jenny pedeHuIly 30MjeHa Cy IJlaBHa o0Oeyiekja HOBOT
cxBarama JpkaBe. [lo opHjeHTANHOM CXBaTamy JApXKaBy YUHE
Hen300pHM OpraHu — HACJEeJHH MOHAPX M OJIMTAapXHjCKa Tesa 4uje
YJIaHOBE TTOCTaBJba. [10 eBPOTICKOM CXBaTamy, Ap>KaBy y3 HACIETHOT
MOHapxa YMHHM U U300pHU MapjaMeHT Kora oupajy rpahanu. On
JIeN 3aKOHOAAaBHY (YHKIIM]y Ca MOHAapXOM, a Y MOHapXujama C
napjJaMeHTapHOM BiajgoM Oupa u obapa Brnagy. HamecHnuku ycras
j€ TIPETeXKHM JIe0 3aKOHO/aBHE (PYHKIIHje MOBEPUO KHE3Y, alli HHje
JomymTao aa 06e3 ogo0pema CKyNIITHHE HAacTaHEe 3aKOH (CeM y
cllyyajy yrpokaBama 3eMajbcke 0e30eTHOCTH, a CKYMIITHHA ,,HUje
CKyIlJbEHA", KaJ|a KHe3 MOKe M3/[aTH BaHPEIHU 3aKOH KOJU BAXKU 10
MpBE CKYMIUTHHCKE cennuie). HamecHnuku ycras je, npxehu ce
PuctuheBor cxBarama 11a je ,,3a7aTak CKyIIITHHE Ja MpaBH 3aKOHE,
a He na obapa Biajze™, yMEeCTo mapiaMeHTapHOM, BJIaJly YIYUHUO
MoHapxoBoM. [Tokasaso ce 1a je u TakBa CKyNIITHHA Onia gaypa u3
koje he BpeMeHOM u3ahu rpaBu MapiaMeHT U NapjiaMeHTapHa Biaja.

Jla Oyne npaBu mapiameHT, HapoaHoj CKyMIITHHU OWIU Cy
CMETHa HCH CaCTaB, KPHha 3aKOHO/IaBHA HAJIIC)KHOCT U HEOTPAaHHUUYEHO
MpaBoO KHE3a Ja je pacIycTH ,,Ia Ja Hapeau ApyTru u300p HapOaHUX
nocimanuka‘“. CKyIIITHHA cE cacTojana ,,u3 MOCIAHUKA, HAPOTHOM
co6omHOo U3abpaHux, v MOCIaHuKa, koje Kmwas oupa [...] u3 pena jbynu
KOJH C€ OJJTUKY]y HAyKOM M UICKYCTBOM Y HAPOJHHUM TOcoBuMA. OBH
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JpyTy OWITU Cy HAa3BaHW KHE)KEBU WU BIIAJMHH MTOCIAHUILIU, a CBpPXa
UM je 6una, kao u HenpuxsaheHnoj PuctuheBoj uaeju o ropmem 10My,
Ja ce yOltaku y OCHOBH ,,ceJhauku‘* KapakTep Hapomne ckymmTuHe.
Hwu nmocnanuke u3 npBe rpyre HUje OMpao caB HaApPOJ HETO CaMo
MyHOJIeTHU Tpahanu koju cy ruahanu rpahaHcku mopes Ha UMarbe.
CkyniuTuHa HUje UMaja Lelly 3aKOHOAABHY BIIACT, jep HUje MOIa
HU TIpeJyIaraTd Hu KOHaYHO yCBajaTH 3aKkoHe. ,,IIpemior, 1a ce kakas
3aKOH M3J1a WJIM KOHAYHO M3MEHH, JIOIYHU WMJIU MPOTYyMadu, MOXeE
Kmwa3 ckynmruny, a Tako ucro ckynmruHa Kmasy yunnutu. Ho
(dhopmaiiHu TIPOjeKTH mpou3uiaze camo 10 Kmaza.* [Ipema momemny
yCTBaHE MOHapxHje, CKyNIITHHA jeé YCBOJEHE 3aKOHE Mopaya Ja
MOJTHOCHU KHE3Y Ha NMOTBPAY (3aKOHOJaBHA CAaHKIIM]a) U MPOIJIallCHe
(mpomynrarnmja).

VYeraB je mpeiBU/1e0 CKYIITHHY, alTH HHj€ 10y CTHO (POpMUpame
napiameHTapHe Buaze. Bnaga (MuHuctapcku caBeT) HUje U300p
ckynmTuHcke BehuHe Hero kHe3a. OHA ,,CTOjU HEMOCPEAHO IO/
Kwazom®. Bbene MuHMCTpE NOCTaBJba U OTHyLITAa KHE3. PucTnheBum
3ay3UMamkEeM CKYIIITHHA je J0OuIa BaXXKHY YJIOTY y CIPOBOhEHY
MUHHCTApPCKE OJFOBOPHOCTH, aJld j€ Ta OJrOBOPHOCT Ouja camo
KpUBHUYHA — 3a KpUBUYHA Jena npes JpkaBHUM cynoMm, a HE Kao
y CHUCTEMy NapJaMeHTapHe BiaJie MOJUTHYKA — 32 HeoxroBapajyhy
noJuTUKY npen HapoaHoM ckynmutuHoM. MUHUCTapCKa ONTOBOPHOCT
ruMasa je Ba o0IMKa, OJJTOBOPHOCT 332 KHEXKEBE aKT€ U OITOBOPHOCT
3a U3BpIICHa KprBHYHA Jesa. CBaKH akT KOjH je KHE3 MOTIHCHBAO
MOpAo je OMTH CcamoTHHCaH ,,0 AOTUYHOI MUHHUCTpa™. Tume je
OH Ipey3uMao Ha cebe OJITOBOPHOCT 33 KHEKEBE aKTe, IOIITO je
KHE3 ,,HePUKOCHOBEH M HeoaroBopaH. KpuBuuHa jena 3a koje je
MUHHCTAp OATrOBapao npeasuleHe cy ycTaBoM (,,M37ajCTBO MpemMa
0Ta4yacTBY WK BIAAA0Iy", IOBpeia ycTaBa, IpUMamke MUTA, OILITETa
Jp>KaBe U3 KOPHUCTOJbYOJba). ONTYKHHILY 3a Ta Jeja Imoau3ala je
Hapoana ckynmTuHa, @ MUHUCTPUMA j€ 33 BUX cyauo Jp>kaBHU
cyl. Yiora CKyNIITHHE Y MUHUCTApCKOj OTOBOPHOCTH 3amTrheHa
j€ yCTaBHOM 0JIpe10OM I10 K0j0j ,,ocyheHor MuHUCTpa He Moxke Kmbas
nomusioBatu 6e3 npucrtanka Haponne ckynmtune. M mana Bnajga
HUje Oua mapJaMeHTapHa, caMa MOTyhHOCT /a CKyIIITHHA 010uje
BJIQ/IMH IIPEJUIOT 3aKOHA MOCPEIHO je OTeXaBasla BIaJIiH MOoJI0XKaj, a
y CiIy4ajy BaKHUX 3aKOHA M OICTaHaK.
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HamecHuuku ycTaB je CIpOBEO €BpPOIICKO CXBAaTamke O CYIy
Kao TJIAaBHOM IITHUTY 3aKoHa. therosa ¢opmyna cyacke He3aBUCHOCTH
MocTasa je KiIacuyHa: ,,HUKaKBa Jp)KaBHA BaJICT, HU 3aKOHOJAaBHA
HU yNpaBHA, HE MOXKE BPIIUTH CYICKE MOCIOBE, HUTH OIET CYIOBH
MOTY BPIIMTH 3aKOHOJIaBHY WJIU YIIpaBHY Biact™. Mako je mpusHao
CYZIMjCKY HE3aBUCHOCT, yCTaB HUje MPU3HAO eHy MOhHY rapaHIiujy
— HETIOKPETHOCT Cy/AHja.

3nauaj HamecHuuykor ycraBa cakeo je HaMeCHHMK JoBaH
Puctuh y Gecenu oapxaHoj Ha 3aKJby4HO) CEAHUIN Benrke HapoHe
ckynmtuHe y Kparyjesiy 29. jyna 1869. Ha x0joj je Taj ycraB 6o
MIPOTJIAIICH.

Puctuh je y TOM ycTaBy BHaEO ,HCTOpHjcKH norahaj*,
nomTo muMe Kaexesuna CpoOwuja ,,JOBPIIyje CBOJYy YHYTpalIkhy
CaMOCTAJIHOCT, jep IPBH IyT UMa yCTaB KOju je cama ceOu ana‘.

VY3 T0, yCTaB je ,,HallIe HapOIHO JeJIO*, OH j& OCHOBA HAPOIHOT
KHUBOTA ,,KOJY CMO CaMU TIOCTaBWJIH, JIa Ha 0] TIOAMKEMO JIP’KaBHY
3rpaay npemMa ctamy U morpedama ceojum*. Ilpounsamiao u3 HapoIHUX
norpeda, a He U3 KaKBe Teopuje, Taj yCcTaB HHje Ouo ,,pacan  npecaleH
u3 TyhuHe ,,K0ju MOX/1a Ha Halloj 3eMJbU He O ycneo™. Y memy
,»MH CMO CBOj€ CTape ycTaBe JO0Tepaju Tako, kako he oaroeaparu
HAIlUM HapOJHHUM MOTpedaMa na ¥ J1ajbe C Hama yCIIOpea J1a pacTy
U pa3BHjajy ce*.

U 6ynyhu na croju Ha ,,jomahoj ocHOBU cTajahe mpecTomn Han
TBplje jep [.. ] Haln ycraB orpal)yje KHeKEeBCKHU MPECTo |.. ] CBUMa
_]eMCTBI/IMa KOja cy Hy’KHa BaKHOCTHU U TPAjallIHOCTH HEroBoj . YcTas
jour yTBphyje ,,Ha HOBO MPECTOIHO HACJIEACTBO y CIABHO] JO3HU
OO6penoBuha, 1 MPEeHOCHU I'a Ha MYIIKO MOTOMCTBO 0/ Khepu Kma3a
Muomia, ocnobonutesba Cpouje’. Tume je yTBpheHa u cTamHOCT
nuHactrje OO0peHoBuha. YcTaB je joln YYUHHO Ja KHE3 IMOCTaHe
,,HETIPUKOCHOBEH 1 Heo/iroBopaH‘‘. Panuje cy, cmarpa Puctuh, Hamm
BJIAJIA0IIH ,,J€JIaH 3a JIPYTH MaJaln’, Y4UMe je OICTaHaK 3eMJbe OHO
noBoheH y muTame, jep ,,[NIaBHU OpraHu BbUXOBH HE OMjaxy HapomIy
oaroBopHu‘’. [locne HOBOT ycTaBa ,,cMyTHa 030pja‘ ce ,,He MOTY BHIIIE
MI0jaBUTH, jep UM j€ 3aCyIICH U MOCIEIHU U3BOPU TUME, IIITO YCTAB
Hai ocBehyje U BeTMKO Ha4eI0 OATOBOPHOCTH MUHHCTapCKe .

YeraBom cy mpaBa rpahaHcka ,,jacHO 00OeJIeKeHa U MoJjjaMYeHa.
Hamma je 3emuba mocraia moTIyHo MpaBHa JIpikaBa‘’.
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Puctuh cmarpa na ce ,,Hajseha u HajBaxkHuja peopma‘ ycraa
cacToju ,,y ypehemy 3akoHomaBHe BiacTu®. YuuHuBmu Hapoany
CKYNIITHHY, 33j€HO ca KHE30M, HOCHOIIEM T€ BJIACTH, ,,y HAIIO]
mitahanoj uctopuju [...] caa je MpBU MyT HAPOJHA CKYIMIITHHA
MOAIMTHYTA Ha CTENEeH 3aKOHO/AaBHOT Tena“. Bpiieme 3akoHOJaBHE
Biactu ypeheHo je tako na ,,Hukakas 3akoH Hehe BakuTH, 10KIe
ra Kma3 He MpOoriacu, ajli U HUKAaKaB 3aKOH HE MOXKE OWMTH, M3JaT,
YKHHYT, U3MCHEH WU MPOTYMadeH, TOKJIe HApOIHA CKYMIITHHA HEe
IIpUCTaHe".

YcraBoM ,,lipecTapa Halla yCTaHOBa, BEJIWKAa HapoOJHA
CKYTIITHHA, OCTaje U J1aJbe, Jla pellaBa N3BECHA )KMBOTHA MUTAbA,
na Oyze mocliemka anenaiyja Ha riac Hapojaa®.

Puctuh je Mmunusema na ,,Hapoa CPIICKH [...] Kaa ca3Ha oBa
3HAMEHUTA 3aKJbyUeHa Hallla, MOXKe ca OCHOBOM pehu: [...] 1a ce o
Hama HE MOXKE BHIIIC HUIITA OACYIHOT pemasatd 0e3 Hac™. OH HH
OBOT MyTa HUje MPOMYCTHO JIa U3pa3u CBOje IP>KaBHUYKO Bjepjyjy O
YMEPEHOCTH, ONPE3HOCTH U TPE3BEHOCTH KAO0 IVIABHO) IMOJIUTHYKO]
BpiuHH: ,,11ITO je Koju HapO/ THUIIH, IITO j€ KOjU HApOJl BUILIE UINIA0
3a JIAJHUM pa3yMOM a Mame 3a OyJHUM CTpPacTHMa, TO j& CUTYpHU]je
yCIEBao ca yCTaBHUM ycTaHoBaMa“‘. M1 Majma cy BpeTHOCTH HOBOT
yctaBa HecriopHe, Cpouja Mopa nhu Hanpes ,,CMOTPEHO B Pa300pHTO,
jep He cMeMo 3a00paBUTH JIa yCTAaBHE YCTAHOBE HHUCY jEJIMHH YCIIOB 32
HapOJHU HaMpeaaKk u ,,/1a OHe Uy YCIOpea ca HapaBUMa JbYJCKUM,
a ce y3ajamHo yHarpehyjy®.

[ToBogom roaummune HamecHuukor ycraBa, Ouiio 6um
HEMPAaBUYHO MCTHIATH CaMO H-E€TOBY CAAPKUHY (HIeje U HOPME),
a He pehu raeKojy u 0 BeroBuM TBopiuMa. Hbera cy crBopuia aBa
BeJIe3aciTy’KHa CPIICKa MHTEJIEKTyala (MCTor MUILLIbeRa je U CTojaH
Hogaxkosuh), mkonoBana y Hemaukoj u ®@paHIyckoj, Koju Cy jorr
OWJTY TTOJTUTHYKH (MCTA CTPAHKA) U pOAOUHCKH (TTAIIEHO3H ) TIOBE3aHH.
ITpBu, JoBan Puctuh, ,,c tyxom 3anana y ceOu 1 CpIrickoM cTBapHouIhy
npen ounma“ (Muxawmio Bojeoauh), 610 je npBu Cpricku HCTOpUYIAp
mkosioBad Ha ctpanu (bepmun, XajmenOepr, [lapu3) u jeman ox
tpojunie (Hukona Kpctuh mucnu na ,,M0ox1a U IpBO MECTO HEMY
npunana‘) Hajpehux apxapauka (M. I'apamranun, Puctuh, H. Iammh)
koje je Cpbuja numana no IlpBor cBerckor para. OH je 1a0 HiejHy
ckuny 3a HamecHuuku ycraB u momorao aa Cp6uja kao Ba3ajiHa
JpKaBa YKUHE MPETXOIHU YCTaB KOJH jOj je IEKPETOBAO CU3EPEH U 1a
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JIOHECEe COTNICTBEHH, TAKO IITO Cy OTKJIOHEHE AUTIOMATCKE CMETHE 32
EroBo JIoHOMIeHke. [Topra je Ouna mpumMopaHa Jia ToIITyje jeMCTBa
YHYTpallihe caMoyIpase koja je xaruuepudom aana Cpouju u 1a ce
OJIpEKHE HAKHAJTHO MPUCBOjEHOT MpaBa 1a CpOuju OKTPOUIIIE YCTaB.
Hpyru, Paqusoje MunojkoBuh, 610 je ,,0HIaIIBU HajOOJbH TPABHUK
Ham (Anumnuje BacuseeBuh), cTpyumak ,,ca jakuM NpaBHUYKHM
sHameM" (JoBan D. ABakymoBuh). OH je Puctuhese uneje npeBoano
y yCTaBHE HOPME U TOKAJIITO JI0JJaBa0 UM CBOje AeTasbe. Mnak je
Pucrtuh Guo ,,rmaBHu 1yxoBHH uHcnuparop HamecHuukor ycraBa®
(OKusan JKuanosuh), a mo Hekuma (/[parocnas JankoBuh) u untaB
ycTaB je ,,y ocHoBU“ 6o Puctuheso neno. OH je ,,010 (je) y HeKy pyKy
HErOBO MOIUTUYKO Bjepyjy* (Munan JoBanoBuh Crojumuposuh).

Tpeha Bakna rogummuia y 2019. buna je yBoheme yrpaBHOT
crniopa. To mpaBHO cpesCTBO, YMja je oTaiouHa paHirycka, MohHa je
3amrura rpahanuma. Io yreny Ha @paHIilycKy, BETOBO pelllaBame
je mpBoOHUTHO OMIIO MOBEpeHo Jp)KaBHOM CaBeTy, KOjU HHUje UMao
MHOTI'O 33J€JHUYKOT ca CBOJUM (ppaHIlyCKUM HMemakoM. Cpricku
Jp>xaBHU caBeT HAcTao je y [[pBoM CPIICKOM yCTaHKY Kao U3yM PyCKe
JTUTIOMaTH]e, a moToM 0uo npensulen Xarumepudom ox 1830. kojum
je Cpbuja nobuna yHyTpalmy ayTOHOMH]jy. buo je 3aMuIl/beH Kao
CyHNapHUK U IPOTUBHUK HAjIIpe CBEBJIACTH BPXOBHOT BOJK/A YCTaHKa,
a 3atuM kHe3a y KmaxkectBy Cpouje. Kako je oqyBek 6mo Hen300pHU
opras, HHje My OMJI0 MecTa y cuctemy BiacTi HamecHuuKkor ycrasa.
VYcraB ra je cBeo Ha yJOry 3aKOHOAABHOT 0/100pa W BIAaJIHMHOT
CaBEeTO/JABIIA, aJIM I'a je y BPJIO CKyYEeHOM O0MMY YUHMHUO HAUIEKHUM
Ja ,,pa3Marpa M pelana jkajade MPOTUB MUHUCTAPCKUX pellema Y
CIIOPHHMM a/IMUHUCTPATHUBHUM MMUTABUMA‘, IITO j€ CYIITHHA YIIPAaBHOT
cropa.

VYipaBHU CIIOp je MHAue je/lHa OJ INIABHMUX IOJIyra IpaBHE
npxae. OH omoryhyje rpaljanuny 1a Ty>Xu CBOjy JIpKaBy (Ip>KaBHY
yIpaBy), IO TIPABHITY CYIY, 32 TIOBPEAY CBOJHX 3aKOHCKHX IpaBa.
Hbume je ormouena usrpaama CpOuje Kao MpaBHE JIpkaBe, Koja je y
TO BpeMe U Mel)y MojeJMHUM €BpPOIICKHUM JIp)KaBama TeK Iodvesa Ja
MyIITa KOpeHe.

Hagpenene CpOujuHe TONMIIBHUIIE HEMAJy CaMO HCTOPH]CUKH
3Ha4aj. [lanac cy one mpuiuka ga ce ykaxe na je Cpouja ca cBojum
MOJIMTUYKKUM ycTaHoBama npumnaaaia Esponu jom y XIX Beky. Mnak,
CpOuja naHac HUje WiaHUIA TOJIUTHYKE YHHje €BPOICKHX JIprKaBa.
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[ojenune mehy wuma, koje omtyuyjy o npujemy CpOuje y Ty yHHjY
oune cy y XIX Beky J1eJ0BH TepUTOpHje TaJa MONHUX IapeBUHA.
Cpb0wuja ce maHac cBpcTaBa y HeKakaB U3MHIILJbeHH 3anaanu bankas,
Ka0 OCTaTakK OJl €BPOICKUX JAPrKaBa KOje HUCY 00jeqUb-EHE YHU]OM,
ITO je, KaKO OBE TOJUIIHUIIE IT0Ka3y]y, HUMoamTaBame Cpouje u
IBeHe ucTopuje.t

Ogaj pax je npumsber 27. anprta 2020. ronune, a npuxBahen Ha cactaHky Penakimje 22. jyHa
2020. romune.
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300pHHK pajioBa MO HACIOBOM ,,AyTopuTeT npasa EBponcke
yHU]Je — Ja 1 U Jajbe Bepyjemo y wera? (The Authority of EU
Law - Do We Still Believe In it?) o0jaB/beH je MOBOAOM 25 TonvHa
pana Akanemuje 3¢ eBporicko npaBo (Academy for European Law
- ERA), ca cequmirem y Tpupy, Hemauka, uuja je renesa mparuia
pa3Boj €BPOIICKUX MHTErpalyja oJ] IPBOTI' YTOBOpa KOJUM je HacTaja
EBporncka ynuja 1992. I'onune, na 10 cana.AxazeMuja 3a eBpOICKO
MpaBo mperno3Hara je on crpane nHcruryuuja EY, monyt EBponcke
komucuje u EBpornckor napnamenta anu u Cyna npasne EBponcke
yauje (Cyn npasae EVY), kao jenan ox HajBaxkHMjuX (hopyma 3a edary
0 CBUM aKTyeJIHUM, a cyZiehu mo oBoMm 300pHUKY, ropyhuM NUTamUMa
Ha HUBOY EBporicke yHuje, alnu U Kao CBOjeBpCaH CTOXKep 3a 00yKy
MpaBHUKA KOjU ce OaBe OWJIO MPHUBATHUM OMJIO jaBHUM IIPaBOM
EBporicke yamje.

360pHuKy, o6jaBibeHoM 2019. roguue, mpeTxoauina je
KondepeHnnuja mox uCTuM Ha3MBOM, 1 Ha KOjOj Cy TOBOPHITU UCTAKHYTH
npogecopu €BpPOIICKOT ¥ jaBHOT TpaBa, MPEICTAaBHUIIA €BPOIICKUX
OpraHa ajiu U CyAxje yCTaBHUX Cy/10Ba M HaJBUILUX CYJCKUX MHCTAHIH
Jp’KaBa YWIaHWILIA, ILITO jé CBOJEBPCHA ,,JJ0/IaTHA BPETHOCT  OBOT Jiefa,
nMajyhu y BUIy J1a cy ce HajBaKHHUja MHUTamka MpaBa U MOJUTHKE
EBporicke yHHje npeacTaBuiia, aHaJIM3Mpaja ajld U pacipaBibaia
KpO3 IPU3MY OJTHOCA CYTPaHALMOHAIHOT OTHOCHO HaTHAIIMOHATTHOT
(npaBa EY) u nanmoHa HOT mpaBa AprkaBa WiaHUINA. YPETHULU CY
Bondanr Xejcen (Wolfgang Heusel) n Xaun-Ounun Paren (Jean-
Philippe Rageade).

AytoputeT npaBa EY, kpo3 oBo neno, ,,u3a3uBaH je ca
Hajpa3IMuMTHjUX TPABHUX acliekara Te je mocebaH OCBpPT aar
MIPBEHCTBEHO Ha OJHOC HAIMOHAIHUX CYyJOBa JAp’KaBa 4JIaHHIIA
npema Cyny npasae EY, ka0 M NmOoTeHIMjadHUM KOH(MIMKTHMA
HaJUIe)KHOCTU M TUHajyhoj TeH3uju u3Mmely cynmpaHarroHaIHOT
SHTUTETa U CYBepeHHX AprkaBa. Oj M3y3eTHOT 3Ha4Yaja Cy HOBH]EC
npecy/e HaIlMOHAIHUX Cy[oBa Koje HHCY mpaTwie omryke Cyna
npasae EY nare y npeTxomHoM MOCTYIKY, 3a IITa je ratio HaleH
y YUEHUIM Na Ou Apyrauuje mocrymnawme Ouno contra legem
HallMOHAJTHOM 3aKOHAAaBCTBY. HaBeneHne mpecyzne cy cBe uenihe,
nonpuHocehu TMMe cTallHOj febaTh O ONpaBAAaHOCTH MO3UBabHA
Ha 3aIITUTY YCTaBHOT MICHTUTETA O] CTPAaHE HAjBUIIUX CyI0Ba Y
npkaBama wianuama. Hanasee, nmajyhu y Buay na je ayTOpUTeT
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EY, 6uno y dopmannom, Ouio y mMarepujaHOM CMHCITY, BHUIIIE
HETO TOJbYJbaH YHYTapHUM KpH3aMa, BeJIKa Nakma nocsehena je
nocneaunama bpersura (Brexit). [locebHo je oOpaheHo nutame aa
11 je u3nazak YjeaumeHor KpasmeBcTBa 3amcta camo OpUTaHCKH
,,IIPOOIIeM™ WM moueTak T3B. general malaise, Kako y €BPOIICKUM
KpPYyroBHMa Ha31Bajy HE3a10BOJHCTBO 300T MPELIMPOKE U MIPE3aXTEBHE
eBporicke uHrerpanuje. OCHOBHO MUTamkE KOj€ jeé JOMUHAHTHO Y
ceakoM EY nuckypcy, moueBmn on bperaura 10 Kpu3e BilalaBUHE
rpaBa Kao U Kpu3e OCTBapuBama (PyHKIHOHaTHE MOHETapHE YHHU]E
J€ ¥ CBPCHCXOHOCT OINCTaHKa MOTOA 0 ,,CBe TeIH0j/0mKo] YHH U
(Ever closer Union).! JlernTHMUTET ¥ OIIPaBIAHOCT ayTOPUTETA TpaBa
EVY nosenenu cy y nutame ca Kpu3oM BliaJaBuHe npasa y [losbckoj u
Mabapckoj uctuuyhu y npsu mian 6ojasan aa he ce npobiem koju je
UCTIpBa OMO TPETUPAH KA0 M3a30B HA PEIAIlHjH jeIHA IpKaBa WIAHHIIA
—EY npenutu Ha npyre JIpKaBe IAHAIIE, IITO CE U JIECUIIO. Ha kpayy,
JIETUTUMUTET €BPOIICKOT HpO_] €KTa a cCaMMM THM U ayTOpUTETa IIpaBa
EVY nemeH je y cBeTJIOCTH jOIII jeIHE KpU3€ KOja je MPETX0AnIIa, alli U
napasenHo OMBCTBOBAJIA HA €BPOIICKOM TIIy Ca MUTPALIMOHOM KPU30M,
a To je puHaHCcHjcKa, OHOCHO Kpru3a MoHnerapHe yHuje. HeanexBarHa
PETyIHCaHOCT HaBeZieHe YHH]E UCIUIMBAIA j€ Ha MOBPIIMHY U JI0Ka3aa
HEJIOBPIIICHOCT €BPOIICKOT TJIaHAa, KOJH j€ 3a TEXKUIITE JIeleHnjaMa
yHa3aJl yIpaBo UMa0 €KOHOMCKO OHOCHO (DMHAHCH]CKO JETMHCTBO.

HurtepecanTtHa je nmoaena 300pHUKA IO MOMIaBJbUMA Y KOjUMa
MIPBO, OJJHOCHO YBOJIHO TOIVIaBJbE€, YIPABO HOCH MCTH Ha3MB Kao M
cam 36opHuk. Ha nurame mocrojama n OnpaBJaHOCTH ayTOpUTETa
npasa EVY noky1aga 1a o1roBopu peHoMUpaHu pohecop eBpOICKOr
npasa Ha tbyjopmikoj mkonu npasa [loced Bajnep (Joseph H. H.
Weiler). OH 3an104n b€ aHATHU3Y OIIITUX [T0JMOBA KA IITO j€ KOHIETT
OJIHOCHO TI0jaM ayTOpHUTETa y MpaBy, a 3aTUM pa3Marpa W 3HA4a]
ayTOpPHUTETA jEJHOT HAJHAIIMOHAIHOI CHCTEMa, Kao LITO je MPaBHU
cucreM EBporncke yamje. Kao m MHOTOOpOjHU ayTopu 10 cana, y
aHaJIM3u aKTYeJHUX KpH3a Koje JA0BOJIe Y MUTame ayTOPUTET MpaBa
EY, Bajnep Harnamasa 3Hayaj mouMama eBpOICKUX BPETHOCTH TJe
MoJia3u oJf Mmo3Hare Meradope ,,CBETOr TPOjCcTBA™ KOje O3HayaBa
MOIITOBakE (M OCTBApUBAaIKkE) JEMOKpATHje, BIIaJJaBUHE MpaBa U
JbY/ICKHX TIpaBa U BUXOBUX KOHTPA-BPEAHOCTH KOj€ Cy NPHUCYTHE
y T3B. He-IMOEpaTHUM JeMoKparujama (13B. illiberal democracies).
JloTrde ce KpXKOCTH €BPOIICKOI CUCTEMA Ka/1a j€ y MUTamby TyMauehe

1

The EU Motto, https://europa.eu/european-union/about-eu/symbols/motto_en , 25/05/2020.
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MOIITOBamka HABEIEHUX BPEIHOCTH, Kao u ynore Cyna nmpasne EY
Kao ,,Tymada’ mpaBa EY, y3 (ompaBmany) kpuTHuky na ce oBaj Cyn
,»orpahyje o oulyunBama y Cily4yajeBHMa MOLITOBAkA JbYACKUX
MpaBa, YMMe Ha UMIUTMIUTAH HAYMH ypyIllaBa ayTOPUTET COIICTBEHE
Mpecyzie y OJHOCY Ha HallMOHAIHE cyzacke oprane. [IpBu paxy oBom
30opHuKy omnudaH je yBoa 3a Koena Jlenaeprca (Koen Lenaerts),
npencennnka Cyna npasne EY, koju nznarame 3anounmne, y CKiIaty
ca CBOjOM TIO3WIIH]OM, BPJIO jacHOM mopykoM aa je Cyn mpaBe EY
ayTOHOMAaH Vis-d-Vis HAIIMOHAHUX alli ¥ Mel)yHapOIHOT TPaBHOT
nopetka.? Tecna Be3a nsmelyy Cyna npasie EV u HaloHanHuX cy0Ba
BpJIO j€ jacHa MpaBHUIIMMA KOjU Cy MMaJH JOAUP ca €BPOICKUM
[PaBOM U YCTAaHOBJbEHA je y nipecynu Simmenthal® rjie je HCTaKHYTO 12
ce CBe Cy/dje y apKaBaMa WiaHuIama cMarpajy cynujama EBporcke
3ajequune (cana EY) e na je ynora mpuMene u 3amrtute npasa EY
jennako nonesbena nzmely Cyna npasne EY u HanlmoHaTHUX Cy/noBa.
OBoM JIOruKoM BOAM ce U cynuja JleneapTc, Koju uctuue y npBHU
aH ckopanwy npecyny Cyna — Associagdo Sindicaldos Juizes Por-
tugueses* w3 2018. ronune, Koja y CBETIIy KpU3e BiIaJaBUHE MpaBa
yIpPaBO Ha yCTAaHOBJHEHO] TOKTPUHHU CEIaMJIECETHX T'OJMHA, JOII
jeaHoM noTBphyje 1a cy HaIlMOHAIHU CY/IOBH 3aIIPaBO HCTOBPEMEHO
W €BpOIICKH, T Ja je HUXOBA HE3aBUCHOCT UMIIEPATUB HE CaMO
y HallMOHAJIHUM OKBUpHMa Beh M Ha HMBOY €BPOIICKOT MPaBHOT
cuctema. bes 063upa Ha HecriopaH 3Ha4aj OBe Mpecyze Koja MoBe3yje
€BPOIICKE BPeAHOCTH 13 wiaHa 2 Yrosopa o EY,” npunumn mel)ycoOHor
MOBEpEma Kao U CyAcKe e(huKacHOCTH, Tpeda CIOMEHYTH Jla OHA HUje
npomuia 6e3 KOHTpOBep3H, uMajyhu y Buay OpojHE KPUTHKE KOje
Cy TTOCeOHY MaXXky MOCBETHIIC TIPETEPAHOM CYACKOM aKTUBU3MY
KOjH je WIao y MpaBIly Oprcama rpaHuIla u3Mel)y HallMOHATHUX U
CyIpaHallMOHATHUX HAJEKHOCTH, a CBE Y KOPUCT JApYTE.

Moxnaa ce Ha TPBH IOV HE YANHU OYUIIICTHUM, HMajyhu
y BHUIY KpH3€ KOjeé MOCIEImHUX TOAWHA OCTaBJbajy HajBehum

2 Koen Lenaerts, ,,The Court of Justice of the EuropeanUnion as the guardian of the authorityof
EU law: A networking exercise®, y 306opuuky The Authority of EU Law- Do We Still Believe In it?
(mpupenunu Wolfgang Heusel, Jean-Philippe Rageade), Springer, 2019.

3 Case 106/77, Judgment of the Court of 9 March 1978. Amministrazione delle Finanze dello
Stato v Simmenthal SpA. Reference for a preliminary ruling: Pretura di Susa — Italy.

+ Case C-64/16, Associagdo Sindical dos Juizes Portugueses, C-64/16, 25 jul 2018, Court Reports
— general.

> Treaty of Lisbon amending the Treaty on European Union and the Treaty establishing the Euro-
pean Community, Official Journal of the European Union C- 306, 13 decembar 2007.
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JIeJIOM, HE CaMO IPaBHO-EKOHOMCKE Mocieauie, Beh 3HauajHO
JIETEPMUHUITY U CMEp IOJIMTHUKE JprKaBa wiaHuua npema EY, ann
MUTakbE TPAHCIAPEHTHOCTH U MAPTUIHIIAIN]E Y JOHOUICHY OIITyKa
Ha €BpPOIICKOM HHBOY Beh JerneHujama noapuBa KOHTUHYHUPAHY
KpHU3y JIeMOKpaTcKor Jierutumutera. [IpeacTaBHULM €BPOINCKUX
TeJa MOKYIIaNU Cy Ja W3Hal)y OCHOB aju U ONpaBAame y IPyrom
nornassby oBor 300pHHKa. MIHTEpecaHTHa je M yCTaHOBJbEHA EBPO-
¢pasa ,,bpucen ouekyje (o1 Hac)“,° Ha KOjy ayTOpH yKa3zyjy, a Koja ce
BPJIO ¥ YECTO KOPHCTH HE CAMO Y €BPOTICKAM KPYTOBHMA, HETO U IIUPE.
To je maeanHa naycTpanuja ynporihaBama MUTamba JETUTAMUTETA |
UMIUIMIUTAH OATOBOP U HA MHUTakE JIEMOKPATCKOT e(UINTa, KOje
YIIPKOC HAMpEeTKY Yy Mpasity Beher yuyentha HalMoHaIHUX NapiaMeHaTa
U YCTaHOBJbABaa CUCTEMA ,,)KyTOI KapTOHA™,” U Jajbe HE yCIIeBa
1a ,,JIoTpe 10 eBPOIICKE JaBHOCTH U IITO je HajBaKHU]e JI0 TpahaHa
EV. Hanportus, ja3 u HelocTaTak TPAHCIAPETHOCTU y €BPOIICKOM

JIETUCJIATUBHOM TTOCTYTIKY CBE j& HATJIallICHU]H.

[Toce6Ho ce ncTrye noriaBsbe Koje NpuKa3syje nperies] yCTaBHUX
Y BPXOBHHX CYJIOBA JIp’KaBa WIAHHIIA, TJE C€ U3/Bajajy JOMPHHOCH
(bpaHITycKor cyauje u notnpeaceqauka JpsxkaBHor caBera OpaHirycke
XKan-Mapk Cose-a (Jean-Marc Sauvé), cyauje Jlanckor BpxoBHor
cyna Jlapca Xjoptaeca (Lars Hjortnees), cynuje Hemaukor CaBe3HOT
ycraBHor cyna Kpucrtun Jlanrendenn (Christine Langenfeld) kao n
enrneckor cyauje Jlopna Tomaca (Lord Thomas of Cwmgiedd). tbuxosa
CTaHOBHIIITA CY 3aKCTa O U3y3€THOT 3Hauaja 3a CBAKOT MTPaBHUKA KOjU
Ce JIaTh aHaJIM3€ OTHOCA YCTABHOIIPABHOT MOPETKA JIPKaBa WIAHHIIA Y
onHocy Ha npaBo EY. Tako ¢paniycku cynuja Coe, aHanu3upa nojam
YCTaBHOT WJICHTUTETA U HETOBO CXBaTame O] CTpaHe (hpaHIlyCKOT
Jlp>kaBHOT caBeTa, KOju ynoTpeOoM oBe Kiay3ysie Kpeupa TaHKY,
anu u3 (paHIyCKe MEePCIEeKTHBE ONPaBIaHy, MPOTEKINOHUCTUIKY
TpaHUIly y KOPUCT yCTaBHOIIpaBHE HOpMe. Tpeba mMatu y BUIy, Aa
je OBO peliewme, nako cBe yerrhe 3acTyIJbEHO O] CTpaHe He camo
(dpaHIyCKHX CYIACKUX opraHa Beh W HeMauykux, y HEKy pyKy U
(bparuiHo, y cMHCITy oTpede MpaBibema CTAIHOT OanaHca umely

® 'V jeny je Ha M3BOPHOM, €HIVIECKOM j€3HKY, HaBeIeHO: “Brussels expects us to do it”, Giorgio

Maganza, Can the authority of EU law be taken for granted? A tale of principles and realities, y 300pHuKy
The Authority of EU Law- Do We Still Believe In it? (npupenunu Wolfgang Heusel, Jean-Philippe
Rageade ), Springer, 2019, 39-40.

7 CucreM ,, KyTH KapTOH" Jjaje MOryhHOCT HallMOHAIMM NapaMeHTHMa ia Gpopmupajyhu rpyiy koja
3acTyma WICHTUYaH CTaB/MUIIBCH-E TOBOZOM OZipel)eHOT JIETUCIAaTUBHOT aKTa, Tay31Pajy 3aKOHOIAaBHH
HocCTynak npex EBpornckoM KOMHCHjoM.
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cynpaHaloHajaHoCcTy paBa EY u aytoputera Koje HocH, ¢ jeiHe, Kao
Y U3Y3€THO B)KHE 3aIITUTE HAMOHATHOT YCTaBHOT CYBEpEHUTETA, Ca
npyre ctpase. Jlancku cyauja XjopTHeC, aHAIU3UPAO j€ CKOpaIIhy
npecyay aaHckor BpxoBHor cyna (A4jos)®, kojoM je maHCKH CY/
oactynuo of omiyke Cyna nmpasae EY nare y npeTxonHOM NOCTYIKY
(preliminary reference procedure). Aytop, mpukasyjyhu oqHoc npema
MelyyHapoHOTIpaBHUM HOpMaMa, MOoTBplyje JaHCKO yCTaBHOIPABHO
YIIOPUINTE Y TyalIn3My, Kao M IpeBary JaHCKUX YCTaBHUX MPHHIIUTIA,
HaJ cynckuM aktuBuzMoM Cyna npasne EV.

VY mornaBibMMa Koja cliefie ayTOpH Cy MOKYIIAIN Ja MpyKe
OJITOBOp Ha KOHCTAHTHE NMpEnpeKe JOBpIIaBamka HAEJHOT MPOjeKTa
EBporicke 3ajeqnurie, a 3atum U EBporicke yHHje - JequHCTBEHOT
TPXKHINTA, aJTH U J1a IPEACTaBe CBOja IIIEANIITA O CBPCUCXOJHOCTH
ofipkaBama U jauama EBpornicke Mmonetapue yuuje (EMY). Yopaso y
ExoHoMckoj 1 MoHeTapHOj YHHU)U OIvie/la c€ HEKOMIUIETHOCT YHHje
grosso modo, Ha KOjy ayTOpH ca TIpaBOM yKa3yjy Ja je OJJIMYaH
MpHKa3 TUCKpernaHie n3mel)y cynmpaHalMoHaIHOT U HAIIMOHAHOT.
BpennocT oBUX HayyHHX IpeTvie/ia OIIe/a Ce Uy YHELCHHIH /1A CY 110
HACJIOBOM ,,3aBpILETAaK WM MpeucTuTHBamke EBporicke MoHeTapHe
yauje?* (Completing v. Rethinking the European Monetary Union?)
CBOJ IOTIPHHOC Jaiu (PpAHILy CKH, TYKCEMOYPIIKH K HEMAuKU ay TOPH
KOjU Cy Ha CBOjE€BPCTaH HAYMH TPETUPATH HABEACHY MPOOIEMATHKY
KpO3 TpHKa3 OAHOCA HAMOHATHUX CHUCTEMA IMpPEMa E€BPOICKOM.
Hajsehu n3azoB, npema mrMa, oriiesia ce y YNHCHHIIH J1a j€ TPaBHA
OCHOBA TIOCTaBJbEHA Y OCHUBAUYKUM YTOBOPHMA OCTasa UCTa, ajH je
apXMTEKTypa y 3Ha4ajHOj MEPH €BOJIyHpalia Janeko ox MoryhHoctn
(a1 m xeJba) MHOTHX JpiKaBa wiaHuma. Takohe, Moxke ce ucrahu
KpHUTHKa UMajyhu y BUy TO [1a ayTOPH CYTIPOTHOT CTaBa, HUCY UMAIIH
yZI€0, OTHOCHO JIOTIPUHOC y OBOj Je0aTu.

Ha xpajy, 360pHuK HHje 3a00u1U1a HU 1ebaTa O HajaKTyeITHH]o0j
Kpu3H, Oap MTO ce TUYE MPUCYTHOCTH HA €BPO-TIOJTUTHYKO] areH/IH,
a TO je Kpu3a BJa/JlaBUHE IPaBa, jeJHE OJ] CYIITHUHCKUX €BPOICKUX
BpPEHOCTH OBEKOBEUEHE y paHHje IOMEHYTOM ujaHy 2 YroBopa o
EY. HoBu unctpymentu EBporicke komucuje u npenno3u Caseta
u EBporickor mapiameHTa MpeAcTaB/beHU Cy Kao He uieanHa, Beh
IIpena3Ha U JOIYHCKA pellemha OrPAaHUYEHOCTH CYIACKOT JEJIOBakaA

8 Case C-441/14, Judgment of the Court (Grand Chamber) of 19 April 2016, Dansk Industri (DI),

acting on behalf of Ajos A/S v Estate of Karsten Eigil Rasmussen, Request for a preliminary ruling from
the Hojesteret.
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Ha HUBOY EVY. MelhyTum, kao mro To 6MBa y HOBHjeM €BPOIICKOM
aKaJIeMCKOM JHCKYCpPCY Ha OBY TEMY, OCTAJIO j€ IOHEKJIE OTBOPEHO
NUTalke O aJCKBAaTHOM TyMauewmhy HE caMO BIIaJlaBUHE IpaBa y
(dhopmasiHoM Beh U 'y MaTeprjaTHOM CMUCITY Kao Tpe CBETa HAITMOHATHE
yCTaBHE BPEIHOCTHU U OAJIMKE JeTHE YCTaBHOIMpPABHE KYIType a TeK
OHJIa U 3ajeJHMYKE €BPOIICKE BpeIHOCTHU. Takole, y mpoydaBamy
OBE BPEIHOCTH U K-EHOT 3Hauaja He CaMO Ha €BPOIICKOM TITYy, BAXKHO
je ucrtah¥ U MOBE3aHOCT MUTamka MOIITOBAaMkA BIIaJJaBUHE MIpaBa ca
cXBaTameM ayTopuTera npasa EVY jep ce 3axTeB 3a momroBameM
BpeaHOCTH W3 wiaHa 2 YroBopa o EVY cBe uwemhe mema kao
HEOIpaB/IaHO MeElIamke CyNpaHallMOHAIHOT ayTOPUTETa y YHUCTO
HAI[MOHAIIHA TTUTambA.

Peunma Ilona Kpejra (Paul Craig), npodecopa eBporckor
npaBa YHuBep3utera y Oxcdopay, U3 nocieamer NoraBba OBOT
nena, morpara EBporicke yHHje 3a CONCTBEHUM JIETUTUMUTETOM
j€ JaJeKo oj 3aBpIICHE, a CTEre OJHOCHO IMpEIpeKe ayTOPUTETY
npaBa EBporicke yHHje cy, Kao ILITO HaM je U 0Baj 300pHHUK MOKa3ao,
BHIIECTPYKE: OJ] MOJIUTUYKNX, JEMOKPATCKUX, YCTAaBHUX alld H
cymTHHCKHX. Kpo3 \BuxoBy npusmy ce npenamajy cBe nocrojehe anm
u Oynyhe nanonasehe kpuse, kojux he cBakako outn.’ Y Hajkpahem,
npeAcTaB/beHU 300PHUK MTPEACTaBIba 3Ha4ajaH JOIPHHOC €BPOIICKOM
JaBHOTIPAaBHOM aka/ieMCKoM GopyMy, uMajyhu y BUay pa3HOBPCHOCT,
AN ¥ aKTYEeJIHOCT €BPOIICKUX MPaBHO-E€KOHOMCKHUX TeMa, Kao U
ayTopa KOjH Cy UX MPEACTaBIIN. YIPaBO IUPHHA IPUKA3a U HAYIHHX
JOTIPUHOCA, Ol PECHOMHUPAHHUX aKaIEMCKUX IPECTAaBHUKA, 10 CYICKHUX
WHCTAHIY, a 3aTUM U €BPOIICKHUX TeJla, YUHHU 0Baj 300pHHUK BPJIO
KOPHCHUM HAay4YHUM IITUBOM, Y3 jeJJHY HAIIOMEHY Jia je HallkCaH BPJIO
,»€BPOIICKUM JE3UKOM** Y3 CyNITHITHE HHjaHCE €BPOONITUMHU3MA.

°  Paul Craig, The EU, democracy and institutional structure: Past, present and future, y 300pHuKy

The Authority of EU Law- Do We Still Believe In it? (npupenunu Wolfgang Heusel, Jean-Philippe
Rageade), Springer, 2019, 312.

Ogaj pax je npumiber 02. jyna 2020. roqune, a npuxBaheH Ha cacTaHky Penakuuje 22. jyHa
2020. ronuHe.
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je on crpane ®onpanuje Llenrap 3a jaBHo mpaso y Capajesy, 2019.
TO/IMHE.

Enexrponcka agpeca ayTopke: jsnpopovic@yahoo.com.

223



APXUB, 1-2/2020 - Jacna Ilonosuh, Ycmaegna sicanba y npagnom cucmemy
Cpbuje (cmp. 223-232)

Kako y camom mpearoBopy Hamomume mnpodecop Enmn
HlapueBuh, ped je 0 KOMIUIAIM]H paJoBa O YCTaBHO]) KaJlOH, Koja ce
cMarpa pejaTiBHO HOBUM ITPABHUM HHCTUTYTOM Y TIPABHOM CHCTEMY
Cpbwje, c 063upoM Ha TO /1a je yBeaeHa Tek YcTaBoM ox1 2006. roguHe.
Kmura je pesynar pasia Beher 6poja ayTopa Koju Cy CBOjUM MPUIIO3UMA
JIOTIPUHETHN 00JbEM pPa3yMeBambhy TEOPH]CKUX U MPAKTUYHUX aclieKaTa
OBOT KOMILJIEKCHOT YCTaBHOIPAaBHOT MHCTHUTYyTa. Kana je ped o
CTPYKTYypH 300pHHKA, MpeMJa TO HHUjeé HOMHHAIHO M yYHUIEHO,
MOXE c€ MACHTU(HUKOBATH HEKOJIMKO IenimHa. Ha camMoM moderky,
MPBUX HEKOJIMKO YjaHaKa je MocBeheHo TeopHjckoj aHaIu3u CaMor
WHCTUTYTa yCTaBHE kayle, a yKa3uBaHO je U Ha HajpelieBaHTHH]a
pelliersa U3 yopeaHor npasa. Jlpyra nemisa je nocBeheHa jeTHOM 071
HajBaXHUJUX MMUTaka HA OBOM I0JBY — O OHOCY HsMtey BpxoBHor
KacallMoHOT Cy/la ¥ YCTaBHOT Cy/Ia, KaJa je ped O CyACKO] OITYILIH Kao
Moryhem npeameTy orieHe YCTaBHOT CyJia Ha OCHOBY TTOJTHETE YCTaBHE
xaioe. M Ha camoM kpajy, Tpeha rpyma diaHaka ce 6aBu TEMOM IPaKce
YceraBHor cyna CpbOwuje y morieny nmpuMeHe Mel')yHapoz[HonpaBHHX
HOPMH H TIPAKCH MehyHaponHux Tena. Mel)yTuMm, HUT Koja craja cBe
OBE TEKCTOBE j€& MPEBACXOTHO MUTAE OIHOCA YCTABHOT M PEIOBHOT
CYICTBA.

*k*k

[MpBu unanax je geno Jlapka CumoBuha y kome ce aHau3upajy
0COOEHOCTH MHCTHTYTa yCTaBHE kayile, 3a Kora UCTHYE Ja je
MI0CTA0 MpaBHA HEOMXOJHOCT y CABPEMEHUM YCTaBHUM JPyIITBUMA
300r HMBOA MPOTAroHU3Ma M 3AIITHTE KOjU C€ Jaje JbYACKHUM
npaBuMa. AyTop ce ocBphe Kako Ha TEOPHJCKE aCEeKTe yCTaBHE
)ajnbe (MpeBacXoMHO Ha IIMPOKO MOCTaBJbeHE MOTYhHOCTH HeHOT
MIO/ITHOIIEHA), TAKO U Ha IPAKTUYHY IPUMEHY npes YCTaBHUM CYZIOM
(rne uctnue 3abpumaBajyhu Opoj kanOu Koje ce CBake TOJMHE
MOoJIHECY YCTAaBHOM CyJy KOME HHj€ CTaBJbEH Ha paclojiarame
aJIeKBaTaH METOJ CEJIEKTOBamka PEJICBAHTHUX KallOoH, y3 MOTyhHOCT
J1a ce M0 OCTaIuM He o/tydyje). CuMoBuh y CBOM WIaHKy Ha JeTajbaH
¥ KOMIIapaTHBaH HAYMH aHAJIN3UPa IPOIIECHONIPABHE ACTICKTE YCTaBHE
Kaybe KOju ce Mopajy UCIIYHHTH: HEH IpeaMeT (ca moceOHUM
aKIICHTOM Ha IPAaBHOCHAYXKHE OJJTyKe PEAOBHUX CyJ0Ba K0 MpeIMeT
pa3marpama yCTaBHE Kall0e), JIETUTUMHUTET 32 HCHO MOIHOIICHHE,
MpeIMeT 3aIITUTEe, POK U KapakTep CyncuanjapHocTH. McTo Tako

224



APXUB, 1-2/2020 - Jacna Ilonosuh, Ycmaegna sicanba y npagnom cucmemy
Cpbuje (cmp. 223-232)

ce 0aBM MHUTAkEM MOCTYIKA 110 YCTABHO] KaJlOW Y YCTaBHOM CYIy,
ocephyhu ce Ha yHyTpamme ypeheme paaa oBor oprana. Ha camom
Kpajy, ayTop oOpalyyje muTama JejcTBa, Kako MOJHOIICHA YCTAaBHE
*)ayoe, TaKo U OJITyKe KOjy O 0] JIOHECe YCTaBHU Cyjl. 3aBpiiaBajyhu
cBoj pan, CumoBuh 3akibydyje 11a je, nako 0e3 CBake CyMmh€ yCTaBHa
*anba Heomxo/aH MPaBHU MHCTUTYT, MOTPEOHO MOKyIaTu n3Hahu
HA4YWH J1a ce noBeha meHa IeJT0TBOPHOCT, TE Y TOM CMUCITY TIPeJIaxe,
n3mel)y ocranor, mperu3rupame OBIaheHoTr MOAHOCHOLIA U CYKaBakhe
MpeMeTa 3alliTUTe Ha OCHOBHA JbY/ICKA MIPaBa.

VY cBoM pany, Munom Cranuh cTaBsba akIeHaT Ha yIOpPEAHY
aHaJM3y MHCTUTYTa yCTaBHE JKaJOe y CPIICKOM U HEMAYKOM IIPaBy,
Kao U Mpakce Cy/10Ba OBUX Jip>kaBa. VICTOPH]CKUM IpervieoM KOjuM
3aTl0YMbE CBOj WIaHAK, OMOryhaBa yMTaOILy J1a MPaTH pa3Boj yCTaBHE
*ajbe 1 KICTOBPEMEHO NpHKa3yje Kako je ycTaBHa jkajda Kojy Mo3Haje
CPIICKO IPaBO, KA0 CBOjy IpETedy MMa HEMauKy yCTaBHY *ajoly.
[Tonazehu ox te ummenune, aytTop (HOKyc CBOT Jajber M3jararma
CTaBJba HA MPOOJIEMATHKY OAHOCA PEIOBHOT M YCTABHOT CYACTBA,
a Kao UCTPaXMBA4YKW MeTo/ Oupa ynopehuBame ca Beh mOMEHYTUM
HEMayKNM CHCTEMOM, KaKo OM YBH/I€0 Ha KOjH HAYHH CE Y TOj AP>KaBH
pemraBa oiHOC oBUX oprana. Ha camom kpajy, Cranuh 3akspydyje 1a je,
MaKo ce 3amMmepa YCTaBHOM Cy1y, [a, CTaBsbajyhu cBe nof ,,kumoopan‘
Ycraga, de facto mocraje ,,9eTBpTa HHCTaHIA , HeMoryhe mopehu ia ce
THUME JIOTIPUHOCH jOIIT 00Jb0] 3AIITUTH JbYACKUX MpaBa. AyTop UCTUYE
na je TeHsuja u3Mel)y YcraBHor 1 BpxoBHOT KacallmoHOT Cy/ia HE CaMo
KOHCTaHTHA, HETO ,,Hy>KHa 1 MIOKeJbHA", aJTH J1a je MOTpeOHO MMaTh Ha
yMy J1a ¥ YCTaBHHM CyJl MOpa UMaTH ojipel)eHn cTerneH ,,caMOKOHTpoie
1 OTPaHMYUTHU C€ HAa UCIUTABAKE €BEHTYaJIHE MOBPEIE JbYICKHX
MpaBa OJTyKaMa CyJ10Ba MOCJIeIH¢ MHCTAHIIE.

Tpehu no peny pan, neno Tamama Kopxena, 6aBu ce Ha4MHUMA
OKOHYamla IOCTYIIKA HAa OCHOBY IIOJHETE yCTaBHE >kajbe mpen
YcTaBHUM CyIOM — O10aIIMBalkeM U MEPUTOPHUM OITYIHBAHEM.
KoHnkpeTHo, ayTop aHanu3upa NUTame Ij1e je rpaHuia uzmel)y jeaHor u
JPYTOT, OTHOCHO Y KOJUM IpeIMETHMa YCTaBHU CY/l YJIa3H Y MEPUTOPHO
OJITy4HUBaIGE, Y KOjUMa pelieheM 0 00alBamby OKOHYaBa IOCTYIAK.
Kopxe1 y nmpBoMm Jiesty ¢BOT pajia ONKCyje HOpMaTHUBHOIIPABHU OKBUP
KOjY ITOCTOjH Y CPIICKOM TIPaBy U Jiaje Mperie]] Mpakce YCTaBHOT cyaa
npezcTaBibeH Opojkama. TrMe ce 3ampaBo MOHOBO CKpehe nakma Ha
YUHEHUILY 0 OPOJHOCTH NOJHETHUX YCTaBHUX KaJIOM KOJU yTHYE OH/Ia
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1 Ha Op3WHY paja cyaa U nepuo 4ekama ojyke. Kako uctuue aytop,
caJlalimka Mpakca je J1a ce Ha OMTYKY O 0J0aluBamby MOXKE YeKaTH U
BUIIIE Of] TOAMHY J[aHa, a aKO Ce OUTy4yje Y MEpUTYMY, Iepruo m3Mely
MOTHOIICHa YCTaBHE JKaj0e U JOHOIICHA OMIyKe je u3Mel)y aBe u
Tpu ronune. Cnenehe nenose cBor pajia, ayTop je MOCBETHO aHATH3U
Moryhux ocHOBa 3a o/lBallMBame ycTaBHe kanbe. [Ipakca YcraBHor
cyaa cBeouu o0 ToMme Aa ce HajBehu Opoj ycraBHUX kanbu ondaunu
300r ,,HETIOCTOjama JIPYTUX MPETIIOCTABKU 3a BOheme MOCTyIKa U
OJUTyYuBam-e yTBpheHux 3akoHom ‘. OBaj OCHOB, 32 YMj€ TPAHUIIE CaM
ayTop Kaxe Ja ,,HUCY JIOBOJbHO JaCHE M HEJBOCMHUCIIECHE™, OH J1aJbe
aHanM3upa ratione personae, ratione materiae n'y ciy4ajeBuMa Major
3Ha4aja yCTaBHE kayu0e WU HEMOCTOjaba YCTABHOIIPABHUX pasiora
3a Jajbe pasMarpame ycTaBHe kanle. 3akibyuyjyhu cBojy aHanu3y,
Kopxen HaBogm na ce 90% mpeamera Mo yCTaBHO] KajaOW OKOHYA
periemeM 0 o0aIMBamy, IIITO je TTpakca Koja ce MOXKE MpaBIaTH ca
CTaHOBHILTA YCTaBHOCTH.

[MuTamem oHOCA PEJOBHOT U YCTaBHOT CYJICTBA CE, U3 JPyTor
yria, 6aBu u xoaytopcku pan Bmamana Ilerpoa u Maje I[lpenuh.
KonkpeTHo, oKyc 0BOT pajia je Ha aHAIN3H [TOCTyNamba YCTaBHOT Cy/a
10 MUTaky HaJ30pa HaJ CyACKUM ojutykama. OOpasznaxyhu 3Havaj
OBOT THTama, ayTOpU CKpehy nakipy Ha pa3IMuUTOCT yCTAaBHOCYACKOT
,,Ha/130pa‘“ y OJJHOCY Ha OHAj KOjH BPIIE PSIOBHU CYIOBH, aTH U Ha
YHbEHUILY J1a, OCUM IITO HHje Moryhe, HHje HU MOXEJBHO J1a ce T0
NUTamky HA/UIEKHOCTH y 00JIaCTH 3alITUTE JbYACKUX ITPaBa, OHE TaKO
pacrozesne 1a He J10Ia3| JI0 BbUXOBOT MpeKyamnama, jep Ou ce Tume
HAIIKOAWIIO (DYHKIIMOHHCAKY LEIOKYIHOI CUCTeMa. AYTOpH Jajbe
CMaTpajy Ja OCTOjH Ha4eJI0 KOMIUIEMEHTAPHOCTH Y HAZ30pYy CYy/ICKe
OJTyKe KOjU BPIIIM BUILIA MHCTAHIIA Y OKBUPY XHjepapXuje peIOBHOT
CY[ICTBa M OHOT KOjU BpIIX YCTaBHU Cya. Y pany ce HIeHTH(DUKY]Y
JIBE TJIABHE TaYKe MUMOMJIAKEHha CTABOBA CYJ0Ba M YCTaBHOT Cy[a,
TI0 MUTaky YCTaBHOIPABHOT HAA30pa HAJ CYACKUM o/uTykama. [IpBo
MUTAkE j€ J1a JIM IIPEIMET OLICHE YOIILTEe MOXKE OMTH Cy/ICKa OJUTyKa
U J1a U ce, YKOJIMKO C€ YTBPJMU MOBpPEAa yCTAaBOM 3arapaHTOBaHUX
npaBa, UCTa MOXKE Kacupartu. J[pyro murame je 1a Jiu je CTaB YCTaBHOT
Cy/lla U3HET y OUTYIIM KOjOM C€ yCTaHOBJhaBa MOBpe/a pasa 1 Bpaha
MpeaMeT PeIoBHOM cyay mpaBHooOaBesyjyhu 3a Taj cya. O6a oBa
NUTamka, ayTOpH AETaJbHO aHAIU3UPajy, Jonazehn 1o 3akibydka aa
CyICKa OTyKa MOYKEe OMTH MPEAMET OIIeHE Mpel YCTaBHUM CYIOM U
na jy je moryhe moHuITUTH. 3akiby4yjyhu cBojy ananusy, Ilerpos

226



APXUB, 1-2/2020 - Jacna Ilonosuh, Ycmaegna sicanba y npagnom cucmemy
Cpbuje (cmp. 223-232)

u Ilpenuh monasze g0 UCTOT 3aKJbydKa O ,,KOPHCHOCTU™ TIOCTOjamba
HaMeToCTH y OJHOCHMMa YCTaBHOT CyJa W PEAOBHHX CYJI0Ba, jep
MpeKIaname 1 ,,KOMINIEMEHTAPHOCT® y lbUXOBUM HAJJIEKHOCTUMA,
rapaHT Cy HajaJeKBaTHHU]E 3aIITUTE JbYJICKUX MpaBa U CiI000/1a.

HcTom TeMOM 01HOCA PEIOBHOT U YCTABHOT CY/CTBA CE Y CBOM
TekcTy 6aBu U Mapuja Jpamkuh. Ayropka, kopuctehu ce MeToaom
XPOHOJIOUIKOT MPUKAa3MBaba, aHAJTN3Mpa HEKOJIMKO €Tara y Mpakcu
YcraBHOT cyaa y Be3u ca yctaBHOM skanbom. [Ipsu nepuog (2007-
2011) xapakrepulle ce MOHHUILTABABLEM CYy/ACKE OJIIyKe. AyTOopKa
kao cieaehu 6mran momenar HaBoau 2011, kana je muiemy, Makap
MIPUBPEMEHO, PEIINO 3aKOHO/AaBall KOJU je M3MeHaMa 3aKoHa O
YcTaBHOM Cy[ly OBOM OpraHy yCKpaTho MOTYhHOCT Jja OHUIITH
cyncky outyKy. TakBa mpakca ce pa3suja 1o 2012, kaga mounme Tpeha
1 (pMHAJIHA eTara y pa3Bojy OBOT TUTamba. YCTABHU CYJl JOHOCH OTYKY
0 HecarJacHOCTH ozpeaada oBor 3akoHa ca YCTaBOM M HacTaBJba
ca CBOjOM MPBOOUTHOM TpakcoM. [Ipamikuh ca BeTUKOM MaKEkOM
aHAJIM3UpPA Ty OJUTYKY YCTaBHOT CyJa KOjU j€ THME HCTOBPEMEHO
OJTyYHO O CBOjO] HAJJICKHOCTH, MMOCeOaH aKIeHaT CTaBJbajyhu Ha
0ZIHOC YCTaBHOT CyJia U cyjcke BiacTh. [pyru neo unanka, Ipamrkuh
j€ TMOCBeTHIIa aHAJIU3HU MIPAaKce, KOHKPETHO JEIHOT cilydaja MoBpese
IpaBa Ha MPaBHY 3aIITHUTY 32 ClIy4aj MpecTaHKa pajHoOr OJHOca,
3a KOjU cMaTpa Ja je mpumep Ao0pe mpakce paga YCTaBHOT Cyla.
Kao 3akspydak, ayTopka M3HOCH CTaB Ja je HEONXOAHa capajmba
Y MapTHEPCKU OAHOC M3Mel)y OBUX JAp’KaBHUX OpraHa, a IITO je
npeornahyjyhe menuimre y oBoj myOauKanyju.

OnHoc BpXoBHOT KacalimoHOT ¥ YCTaBHOT Cy/ia je TeMa pajia u
Karapune Manojnosuh Anapuh. M oBa ayTopka aHaim3upa CTaBoBe
KaKo OHHMX KOjU CMaTpajy Jia ce CaJallllbuM pelllelhuMa HapyllaBa
XHjepapxuja y CyICTBY U CTBapa ,,HAABPXOBHU * CY/, TAKO U OHUX KOjU
CMaTpajy Ja je HaJUIe)KHOCT YCTaBHOT Cy/la Y MUTAlkUMa OJTyYHBamba
0 yCTaBHUM jKaJlbama IpOTHUB CYICKUX OJITyKa HecTiopHa. MaHojmoBrh
Annpuh ananmm3upa u o6aBe3yjyhe mpaBHO J€jCTBO O/UTyKE YCTaBHOT
cyna, aHanu3upajyhu moceOHO NMCTIO3UTHBE U 00pa3IokKeHha THX
o/UTyKa. Y OBOM CETMEHTY M3HOCH M 3aHMMJbHMBA 3alla)Kama O
JioMalIajy ojtyKa inter partes u ultra partes. Takohe, 6aBu ce MUTambEM
obaBesyjyhe mpuMeHe U paBHUX CTaBOBA KOje 3ay3WMa YCTaBHU
Cyll, TapajeliHo aHanu3nupajyhu nmonamame BpxoBHOT KacarmoHOT
Cy/ia Ka/ia ce ’erOBH CTaBOBH 110 HCTOM THTAbY Pa3IuKyjy. AyTopka
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3aKJbydyje Ja je HEONXOAHO YTBPAUTH AOMAIllaj HAITIS)KHOCTH CBAKOT
07 OBHX OpraHa, aJlid CMaTpa Jia ceé TO MOXe MOCTUNU aleKBaTHUM
TyMaueweM Hauesia, Te Ja je yCBajame NPEeAJIOKEHNX aMaHIMaHa U
M3MeHa YcTaBa KOjuM ce pelr3upa MOryhHOCT OIIeHe CYIICKE OIUTyKe
y MOCTYIKY IO YCTaBHO] aJIOM HEMOTPEOHO U HETIPEIU3HO.

Cenmu 110 pemy paa y oBOM 300pHHUKY je neno Pamommupa
3ekaBuue. OH ce y CBOM WIaHKy OaBM MUTaHkEM HHCTAHIIMOHOT
KapakTepa ojJlyKa YCTaBHOT CyJa M Ha Taj HauWH U3 JAPYror yria
MoCMaTpa OHO ILTO je W IVIaBHA TeMa CBUX PajoBa y MyOIMKaluju,
a TO je OJHOC PEeIOBHOT M yCTaBHOT CyAcTBa. Ha camMoM moueTky,
3ekaBuIla J1aje XPOHOJIOMIKK TPErIe]] OJJHOCAa YCTAaBHOT Cyla U
BpxoBHor kacarmosor cyna, ckpehyhu nmaxmy Ha moceOHO OUTHE
MOMEHTE U OJJTyKe CBAKor o] opraHa. Mehytum, ocum ananuse Tux
akara, OH M3HOCH U CTaBOBE Te€OpHje, Kao U BeHerujancke komucuje,
KOjU Cy CarJlaCHU ca CTaBOM YCTaBHOT cyja. Y JIpyroMm Jeily CBOT
pana, ananuzupajyhu Cyzcky mpakcy, ayTop H3HOCH 3aKJbydak Jia ce
MOHUIITEHE CYJICKE OUTyKe U Bpahame mpeaMeTa peJoBHOM CYICTBY
U3puYe caMo M3Yy3€THO, KaJla YCTaBHHU CyJl cMarpa Jia He MOCTOjU
JPYTH HAYMH JIa C€ OTKJIOHHU MOBpEJia yCTaBHOT Ipasa. Jlakiie, MHOTO
je Behu Opoj cirydajeBa Kajja ce, HAKOH yTBphHBama Ja je 10 Kplemha
mpaBa JIOIUIO, OJJIyKa UIak He kacupa. Mcto Tako, 3exkaBuia ce
0aBM MUTAKHEM Ja JIM TAKBUM OJUTyKama, YCTAaBHU CyJ CTHYE CTaTyC
WHCTaHIMOHOT cyna. [Ipema meroBoM mieaumry, YCTaBHH Cyn OH
TpebaJsio Jja ce y3Ap:KaBa Ol Kacupamwa OJIyKa PEJJOBHUX CyJ0Ba U
7la, yCTaHOBJbaBajyhu moBpey paBa, OCTaBU HAa PEAOBHOM CYACTBY
Jla Ty oBpeny ykioHH. Tume Ou ce, Kako cMaTpa ayTop, OTKIIOHUIIE
onTyx0e 0 MHCTAaHIIMOHOCTH W TOBPATUIIO OU ce ToBepeme Mehy
opraHuma.

VY cBoM Tekerty, Mpena Ilejuh ce 6aBu ,,KOHTPOIOM pa3yMeBama“
YcTaBoM 3arapaHTOBaHHMX IIpaBa y CYACKHM OJTyKama, IITO Ce
3aIpaBo OTIET MMPETade y MUTAbE OLEHE CYICKUX OITYKa Y MOCTYIKY
MO yCTaBHO] kanou mpen YcrtaBHuM cynoMm. [IpBu meo pazna je
nocseheH NMpaBHOTEOPHjCKOM KOHIIETITY TIOJIEJIE BJIACTH U aHAIN3U
crieln(UYHOT M0JI0XkKaja YCTaBHOT Cy/la Kao JAp>KaBHOT OpraHa Koju
HE NpUMajia HUTH JeTHOj O TPU IrpaHe BiacTH, Beh ce Hanmasu uzmely
CY/ICKE U 3aKOHO/IaBHE, Kao jeZiHa BpcTa O6ajanca. Y HeHTPATHOM JIeITy
YJIaHKa, ayTOpKa ce 0aBU — ,,KOHTPOJIOM Pa3yMeBama‘ yCTaBHOT TpaBa
W aHAJIM3Hpa JIejCTBO OITyKe YCTaBHOT cyda. Kao m y mperxomHum
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pagoBUMa, 1 OBJIE j€ TOCEOHO MaXJbUBO 00pal)eHo MUTame MOHUIITaja
CyACKE OJUIyKe Yy CJydajy yCTaHOBJbaBama IOBpENE JbYIACKHUX
npaea u cinobona. Y tpehem u nocnenameMm neny pana, [lejuh ce
0aBU TEOPH]CKOM aHAJIM30M IPABHOT MHCTUTYTA YCTaBHE Kaloe y
MO3UTHBHOM YCTaBHOM IpaBy CpOuje U MOCTynameM 3aKOHOaBIIa
MIPUIMKOM CyKoOa CTaBOBa PEOBHOI U YCTaBHOI CYJICTBA y MOIVIETY
MoryhHocTH TOHHUIITaja (a 0 YeMy je OMJIO peyd U y MPETXOTHUM
ayTOPCKUM TEKCTOBHUMA). 3akJpydyjyhu CBOjy aHamu3y, ayTopka
HCTHYE /1A J€ JaCHO Ja JI0JIa3u 10 KoH(IuKTa u3mely YcraBHOT cyna
U PEIOBHOT CYJACTBA, jep C€ CUCTEMCKUM pelIemheM oMoryhasa aa
OpraH KOjH He IpUMa/ia CyJCKoj IpaHu BIACTH BPIITK KOHTPOITY FbE€HUX
onnyka. Mehytuwm, Ilejuh cmarpa na ce YcraBHu cyn HeonpaBIaHO
TUME OMNTYKYyje Ja Mpey3uMa yJIOry 4eTBpTe MHCTaHIIE, TC Ja He
MIOCTOj¥ OTHOC CyOOpArHaIMje n3Mel)y pefoBHOT CyJICTBa U YCTaBHOT
cyna.

Texct boce Henaauh ce 6aBu npyrum eneMeHTOM yCTaBHE
xanbe. Hanme, ayTopka aHanm3nupa HHCTUTYT 3aMHTEPECOBAHOT JINTIA
y TIOCTYTIKY I10 yCTaBHO] *ajou mpen YcraBHuM cyaoMm. Henaauh
ce, kopuctehu ce KOMIIapaTHBHOM METOZOM, OaBH MUTAHEM KO Ce
MOXe€ T0jaBUTH Ka0 YUECHUK Y OCTYIIKY 10 YCTAaBHO] Kaji0u. Y ToM
MIPUCTYITY, OCUM OCBPTa Ha MPaBHE CUCTEME y OKpYXKeHY, ayTopKa
nocebHy maxkmwy nocsehyje u npakcu EBporickor cyna 3a jpyncka
MpaBa y OBOj MAaTEPUjU M OJHOCY HAIMOHATHUX MPABHUX CHCTEMA
npema pajay oBor mehynapoaHor oprana. Ha kpajy, moceban ojespak
je mocBeheH pelemhy OBOT MUTamka y BaxkeheM CpIICKOM MpaBy, HAKOH
KOjer ayTopKa 3aKJby4yje Ja je 3aKOHOAaBAall IPOIYCTHO JIa IeTaJbHUje
ypeIu NUTamke CTaTyca 3aMHTEPECOBAHMX JINIA, T J1a IPABHU CHCTEM
CpOwuje y 0BOj CUTYyaIIUj| CaJIpKK TIPaBHE MPa3HUHE KOje Ou ce Mopalie
IITO MPE OTKJIOHUTH.

Tpehy rpyny HayuHux paaoBa y 300pHUKY KapaKTepHILe
MPUCYTHOCT Mel)yHapoIHOTIPAaBHOT eJeMEeHTa MPUINKOM aHaJIN3e
yCcTaBHe aJioe y cprickom npasy. [IpBu of1 TUX pajioBa jecTe aHaIn3a
Tujane Illypnan koja ce 0aBu MPUMEHOM MelyyHapOaHOT TpaBa y
MOCTYIIIIMMA 10 YCTaBHO] kaJ0u. AyTopka npumehyje 1a ce CprcKu
CYZIOBH, I10 TIPABUILY, HE 103MBajy Ha Mel)yHapOIHO MTPAaBO MPUITUKOM
JIOHOIIICHHA OJUTYKa, Y3 3HauajaH U3y3eTak npuMeHe rnpakce EBporckor
cyJa 3a Jpyzcka mpasa. M 1ok ce TakBa mpakca MOXe pasyMeTH Tpes
penoBHUM cynoBuMa, [llypnan nctude na 3a iy HEMa MecTa y pakcH
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VYerasHor cyna. J{pyru neo pasa je mocseheH aHaIM31 Xujepxuje u3Bopa
npaBa, ca MOCEOHUM aKIIEHTOM Ha MecTO Mel)yHapOoTHUX MpaBHUX
akara ¥ Ha moce0HM HUBO pUMEHe Mel)yHapoIHOT TpaBa y OIHOCY Ha
Jpyncka mpasa. [Toceban meo paga ce 6aBu mpakcoM YCTaBHOT Cy/a,
I7Ie ayTopka 3aKJbydyje /a ce, 10 caja, Io3uBame Ha Mel)yHaponHO
MIPaBO MPUJIKKOM OJTyYUBama M0 YCTABHO] jKaj0u, MOXKE CMaTpaTH
U3y3€TKOM, a He npaBuiioM. Mnak, moctoje ogpehenn cinydajeBu kaga
j€ OBaj Ip’)KaBHU OpraH MPUMEHUBA0 HOpME Mel)yHapOJHOT MpaBa u
ayTOpKa aHaJIu3Mpa Te MpUMEpe CyACKe Mpakce. 3akibydyjyhu oBaj
7IC0 aHAJIN3e, OHA OCTaBJba MUTAKE JIa JIM j€ IpaKca 3a00MIaKeHha
npuUMeHe Mel)yHapoHOT mpaBa y CKJIaay ca YCTaBOM M MCTHYE Ja,
caMo CJIOBO HajBUILET NMPABHOT aKTa, HUTJE He 00aBe3yje YCTaBHU
CyI Ha ,,UCIPIIJbUBAKE CBUX MOTEHIMjaIHUX M3BOpa MpaBa‘“, Te aa
HE MOCTOju 00aBe3a MpUMEHe CTaHAap/aa M mpakce MehyHapomHux
uncturyuyja. Ha xpajy, Lllypnan ananusupa u kako ce meh)yHapoaHo
TpaBo NPUMEEbYje Y MOCTYMIIMA pest EBPOIICKIM CyZoM 3a Jby/cKa
npaBa, I7e ayTopka npuMehyje 3HaTHO eKCTEH3UBHU)U TIPUCTYII OBOT
opraHa 1o nuTamy nIpuMeHe Mel)yHapoaHOT 1paBa, y OHOCY Ha OHaj
KOjH je YCBOjJHO Y CBOjOj IPaKcu YCTaBHU CyJI, T€ K0 3aKJby4YaK U3BOJH
na OU ce CPIICKM YCTaBHHU CyJ MOTao y OBOM IOTJIENy yIJIeNaTH Ha
npakcy Cyna y Ctpaz0ypy.

Jpyru uiaHak koju ce 6aBu Mel)yHapOAHOIPAaBHUM aCIIEKTOM
y OKBHpY Ipakce YCTaBHOT cyna, jecte paa Haramre [Tnasmmh, koja
aHaJIM3Mpa MPUCYTHOCT MO3MBamba U IPUMEHE rpakce EBponckor cyna
3a JbyJICKa MIPaBa y MOCTYIIIMMA [0 YCTaBHUM KalibaMa. AyTopka ce
NpBO 0aBU TEOPHjCKUM IMUTAHEM I0JI0XkKaja Mel)yHapoHOT IpaBa,
KOHKpeTHO EBpoIicke KOHBEHIIMje 3a 3allTUTY JbYJICKa IpaBa, Kao
M3BOpA MpaBa y npaBHoM cuctemy Cpouje. 3aTum, aHATU3UPa MPaKCy
CPIICKUX CyA0Ba KOHCTaTyjyhu na, nako je ouuryieaan nopact 6poja
OJlTyKa Koje ce JoHOce ca mo3uBoM Ha mnpakcy Cyma y CrpasOypy,
JOII YBEK HHUJj€ JOCTUTHYT 3a/10BOJbaBajyhu HuBo. IlnaBmmuh ce
noceOHo 0aBU MUTAHEM KaKO M Y KOJMKO] MEpU c€ YCTaBHHU CYJ
Mo3MBa M Ocjama Ha mpakcy EBponckor cyna 3a Jpyacka mpasa
MPUIIMKOM OJUTY4HBamka y MOCTYIIMMA MO yCTaBHO] *aynou. Ocum
aHaJIM3e TOCAJallbe paKce, ayTopka MoceOHO M3/1Baja MpuMepe
KaKO MPOAKTHBHOT TAaKO M KOPEKTHUBHOT JIEJIOBamha YCTaBHOT Cy[a,
KpO3 KOje ce IpaKca OBOT JPXKaBHOT OpraHa nosesyje ca pagom Cyna
y Ctpa3z0ypy, IITO UMa BUILIECTPYKE IPEJHOCTH — IPABHY CUT'YPHOCT,
Behy 3aIITUTY ITpaBa U Mame MpeacTaBku mpoTus Cpouje. AyTopka,
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y 3aKJbYUKy, U3HOCH U ofpeleHe moTemrkohe ca kojuma ce cycpehe
YcraBHu cyn y MoMeHTy npumene npakce Cyna y Ctpas30ypy, Heke
0J1 KOJUX C€ Be3yjy 3a OIpaHUYEHOCT IOCTyINamka YCTaBHOT Cy/a Koja
IIPOM3J1a31 U3 caMe yCTaBHE XkaJylde, a HeKe 3a ,,01aroBpeMeHOCT U
HCIIPABHOCT peakiyje YCTaBHOT cyaa‘.

Ha camom kpajy 36opauka, Maja Hactuh ce takohe GaBu
OTHOCOM YCTaBHOT cyna u EBpoTCKOT cyna 3a JbyJcKa Mpasa, aiu
W3 HeUITo Apyraudjer yria. HanMe, ymecto a aHanusupa npuMeHy
npakce Cyna y Crpa30Oypy, oHa ce 0aBU MUTAKEM Kako Ta Ipakca
yTHYe Ha JTaJbH PaJl CPIICKOT YCTAaBHOT cyAa. AyTOpKa YBOIH y TEMY
CBOT YJIaHKA YIOPEIHOIPABHUM MPUKA30M CHUTYAIHje Y HEKOJIUKO
€BPOIICKUX JIp>KaBa, Kako U3 3amajHe, Tako v u3 Llenrpanune u Mictoune
EBpone, na Ou ce oH/Ia OKpeHyIa AeTajbHUjO] aHAIN3H PA3IMIUTUX
eJleMeHaTa MHCTUTYTa yCTaBHE ajbe y cprckoM mpaBy. Hactuh
IJIaBHOj TeMH paja (yTuaj mpakce EBpornckor cyna 3a jpyjacka rmpaBa
Ha paJ YCTaBHOT CyJia) IPUCTyNa aHaIn3upajyhu u 00jeKTUBHY (Te
ce u3/IBaja, Ha MPUMED, HaueJI0 CYyTICUIN]apHOCTH MelyyHapOTHOT cynia
Yy OCHOCY Ha HAI[MOHAJIHO CYJCTBO) U CyOJeKTUBHY (MHIWBHIyaTHE
rapaHIiiyje JbYJICKHX MpaBa) AMMEH3H1]y Tor yTHiaja. CBOjy TEOPHjCKY
aHaliM3y OBE TeMe, ayTOpKa MOTKpeIbyje KOHKPETHUM MpUMeEpa
13 Mpakce, Kao IITO je MpUMep OUTy4YHBama O MOBPEAH IMpaBa Ha
cyheme y pa3yMHOM POKY, aJld U MHTEPIIPETallja MMpaBa Ha >KUBOT
KOja je TIOTITyHHja HAaKOH IPUXBaTama CTaBOBa U npakce EBpomnckor
CyZla 3a JbyJICKa IpaBa Mo TOM MUTamwy. Y CBOM 3akbyuky, Hactuh
uctude ga CpOrja MHUIIM]AJTHO KACHU ca paTU(HUKAIN]OM U ITOYETKOM
npuMeHe EBporicke KOHBEHIH]jE 3a 3alITUTY JbYICKHX MpaBa, aliu Ja
Ce jOII yBeK MOXKE IPUKJbYUHUTH 3€MJbaMa Koje, IPUIIUKOM JIOHOILICHA
oTyKa, y3umajy y 003up npakcy Cyna y Crpa3oypy. Taj mporiec je Beh
3arouet pajom YcraBHor cyna CpOuje Koju CBOjJOM MPAKCOM MOKa3yje
pasymeBame U 3Hayaj OBOT Mel)yHapOIHOT OpraHa.

*k*

Bynyhu na je kmura 3ampaBo 300pHUK pajioBa, npeosial)yjyhu
CTHJI IHCakha j€ aKaZEMCKU U HayYHHU. AyTOpH, Y CBOJUM TEKCTOBUMA,
CBaKo Ha ceOW CBOJCTBEH HAa4YMH M OCOOCHHMM CTHIJIOM, paspal)yje
Y aHaJIM3Upa TeMY KOjy je OMpeeTro y caMOM HacjioBy paaa. Ha
Taj HAYWH, CBAKO OJI ayTopa jeé MOrao Ja, MOTIYHO CI000IHO H
CaMOCTaJIHO, U3HECE CBOj€ 3aKJbYYKE M MUIBEHE O KOHKPETHO]
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temu. Kao nocneauia Tora, 300pHHUK MpeCTaBiba U3BOP Pa3InUUTHX,
TeMeJHHO 00PA3NOKEHNX MTPAaBHUX CTABOBA KOjU YUTAOITy oMoryhasajy
Jla, Ha jemaH cBeoOyXBaTaH HAa4YWH, carjie/la CBE acleKTe YCTaBHE
xKanoe.

OBaj pax je npumiber 06. jyna 2020. ronune, a npuxBaheH Ha cacTaHky Penmaknuje 22. jyHa
2020. ronuHe.
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OPAIMEHTALMJA MEBYHAPOIHOI I[TPABA
CA OCBPTOM HA TTUTAKBE APKTHUKA™

- Caorcemax -

Pao je noceehen axmyernom numary penomena
¢ppaecmenmayuje melhynapooHoz npaga ca 0C8pMOM HdA
mpeHymHu npoyec ¢ppacmenmayuje NPAGHOS pPerCUMd
Apxmuxa. Ynopeonom ananuzom nocmojehux peuierba y
obracmu Apkmuka u ykazuearbem Ha OCHOBHe KapaKmepucmuke
Ppazmenmayuje mehyHapooHoz npasa, aymop ucmuye 3Havdj
Apxmuxa y caoawrum u 6yoyhum mehynapoonum oonocuma,
00cycmao ceeobyxeamHte, jeOHoobpaste u obasesyjyhe npagne
peaynayuje y 6uoy cnopazyma o Apkmuxy, Kao u Ha KOHgaukme
Y apKmuuKom pe2uony u Ha mocyhnocmu nomeuyujaine, a
npexo nompebHe, XapMOHU3AYyuje npasa y 080M DeSUOH).
Aymop npedcmaema aprkmuuko numarse Kao mo2yhy oopeonuyy
0yoyhee cmamyca melhynapoonoe npasa y myaimunoiapHom
ceemy, a Koje ce y npoyecy (hpaemenmayuje cée suute cycpehe
ca npobaremMuma u u3a308uma Koju npeme 0a yepose CmaouiHocm

" EnekrpoHcka azipeca aytopke: radivojevic.natalija@yahoo.com.
™ W3abpauu paj ca KoHKypca y act npod. ap Pagocnasa Crojanosuha, y opranusarmju Kareape
3a MelyHapozHo npaBo 1 Meljynaposue oaxoce IIpasnor ¢pakynrera Yuusepsutera y beorpany.
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YyoBeuancmea y yenuHu u npomeHe moxk mehyHapoouux ooHoca
U MehyHapoOHOnpasHo2 NOpemKa Koju no3Hajemo.

Kmwyune peuu: hpacmenmayuja, Apxmux, npasuu pexicum Apkmuxa,
MehyHapoOHo npaso, apkmuuke cuie.

1. YBOJ

1.1. Ilojam Apxmuxa

APKTHYKY PETHOH je MOBPIINHCKY HajMarba MOTKOHTHHEHTAIHA
reorpadcka nenrHa Ha cBety.! 300r CBOjuX reorpadCKHx, TeONOIIKHX,
reo(U3NUKUX U TeOMOP(OIIOMKIX KapaKTepUCTHKA, OBAj PETHOH
je HajMame HCTpakKeHa TEPUTOPHja Ha CBETY aJlM, IO MHOTUM
MpETIIoCTaBKaMa, MOTEHIMjATHO Haj3HAYajHUJH Pe3epBOap MPUPOTHHUX
pecypca umajyhu y BUIy HCIPIJBEHOCT WK YOp3aHy eKCIUIoaTaIujy
Ipyrux TepuTopHja (Hrp. Manajcku apxunenar, AMa3zoHuja, 6aceH
Kosnra...).2 EKOHOMCKH HIOTEHIIH]ja]l apKTUYKOT PEerHOHa, 3aXBabyjyhn
HalpeTKy TEXHOJIOTHj€ U KITMMAaTCKUM ITPOMEHaMa, IIPUBJIAYU NaKby
cBe Beher Opoja 3anHTEepecoBaHuX cTpaHa.’ Moxe ce pehu na je
OBO HOBO TOIIPHIITE CYNPOCTABJLEHUX MHTEPECa U MecTo MOoryhux

! TlorpeOHO je meduHMCATH apKTHYKY perujy M ApKTUK 3a 10Tpede JAMCKyCHje Ha MOJbY

MelyHapoHOr mpaBa 3aTo IITO He MOCTOjU HUjenHa o0aBe3yjyha KOHBEHIHMja O rpaHUaMa APKTHKA
Koja OM MOCIy’)KHIa Kao MoJia3Ha Tadka Ipu oxpehuBamy rpaHuia apkTHIKOI PErHoHa U Koja Ou kao
TakBa OWJIa NMPErNo3HaT/bUBA U yHUBEP3aJlHa 3a CBE BPCTe OyAyNHuX perHOHAIHUX W CBETCKUX CTy/Hja
i guckycuja. Bunu Bue: Doubravka Plasilova, Current Problems of the Legal Regime of the Arctic
— Master s thesis, Bro, 2011, ctp. 10-11.

2 3BaysuMarme pa3InuuTHX [O3HIHja OKO I0jiesie APKTHKA j€ YCIOB/bEHO YUNFCHULIOM JIa KIIMMATCKe

HPOMEHE MMajy 3a MOCIeHIy yOp3aHo Tombeme Jena Apkruka. Takohe dnmbeHHIa fa je APKTHK
PpeIaTHBHO OJIM3Y JbY/ICKE IIMBUIIM3ALIH}E U J1a HMa HEJOBOJHHO HCTPAKEHE, 4 BEJIMKE H3BOPE IPUPOIHUX
Gorarcrasa, CBpCTaBa ra y CTpaTeIIKH BEOMa 3HauajHO [ozpyyje 3a Gyayhe miosHe mytese. OBe mpomMeHe
he HECyMIBHBO MOPEMETHTH U U3MEHHUTH CTambe II00aJHe eKOHOMH]jE U 3aTO je CACBUM jaCHO 3allTO
yIpaBo oBa peruja nodyhyje BeIUKO HHTEPECOBAmE M BOAU PA3IMYUTUM IpeTeH3MjaMa JIpKaBa, Koje
TEXE Jla yCIIOCTaBe CyBEPEHTHTET HaJl JieoBuMa Apkruka. Bumn Bume: Yue Yu, Research of Legal
Status and Navigation Regime of Arctic Shipping Lanes, Faculty of Law School of Humanities and
Social Sciences University of Akureyri, 2016, ctp. 1.

* 'V naHambe BpeMe Malio Ko OM Iopekao aa cBeT paau Ha Hadry. Mimajyhu y Buny na je ona
(ocHITHO ropruBO, HEMUHOBHO j€ J1a je TIoYelia 1a HaM HecTaje 4iM CMO NOTPOLINIIHN pBy GauBy 1 na he
cBaka Oynyha ymorpeba cBe BHIIE BOIUTH pa3BHjamy KOH(IUKaTa y O0pOH 32 KOHTPOITY HMPEOCTAIHX
pesepsu. Buan Bume: Campbell J. C, Forecasting Global Oil Supply 2000-2050, M. King Hubbert
Center for PetroleumSupply Studies, Petroleum Engineering Department, Colorado School of Mines,
2002, crp. 1.

234



APXUB, 1-2/2020 - Hamanuja Paousojesuh, @pacmenmayuja mehynapoonoe
npasa ca ocepmom Ha numarbe Apkmuxa (cmp. 233-254)

cyko0a, Koje Kao TakBo, Mel)y apKTHUKUM JipyKaBama U y CBeTy mokpehe
MUTake YCIIOCTaBe oroBapajyher npasHor pexuma.

1.2. @enomen ghppacmenmayuje mehynapooroe npasa

H3zpa3 “’pparmenrtanuja mehyHapogHor npasa’ o3HadaBa U
MPOLIEC U Pe3yNITaT peJaTUBHO ()parMEHTUPAHOT CTara 3aKOHA 1 BPJIO
YecTo MMa HeratuBHy KoHortainujy. Cama ¢parMeHraiuja ce 4ecto
OJTHOCH Ha TUHAMHMYKU PACT HOBUX U CIELHjaTU30BAHUX 00JIacTH
mehynapossor npasa.’ [Turawme ¢pparmenTamje Mmel)yHapoaHOT IpaBa
IIPECTaBJba jelaH O] LIEHTPAJIHUX aclleKkaTa TPEHYTHOT M0JI0XkKaja,
3Hayaja M cxBaTama O Mel)yHapomHOM IpaBy Kao HE3aBHCHOM
npaBHOM cuctemy. Mmajyhu y Buny 3Haqaj MelyHapoaHor npasa
Kao peryaaTopHOT CUCTEMa KOMYHI/IKaHI/IJe mely npxaBama u ApyruM
MelhyHaponHuM cyOjekTrMa, cBaka IojaBa, a HAPOUHTO ,,JeJberhe"
unu ,,hparMeHTanuja’ MmehynapogHor mpasa, mpecraBiba aorahaj
0] TOCEOHOT 3Hauaja He camo 3a MPaBHY JOKTPUHY, Beh U 3a pa3Boj
Mel)yHapoaHuX ofHOca U Mel)yHapoaHy IpaBHY MIPAKCYy.

®dparmeHTanmja ce jaBuia Kao Mocieauila YNkHEHUIIE J1a Ce
MehyHapoaHO MpaBoO TOKOM pa3Boja CyCpeTajo ca HU30M IUTama
Ha KOja je OATOBapaHoO, KaKo M3HAJIAKEHEM U MPU3HABAKHEM HOBUX
M3BOpPA, CTBAPAEM HOBUX CHUCTEMa PETYIHCamha, TAKO U MPAKCOM
Koja je moTBphuBaia yrBplena npasuia u cyrepucaia Ha IPEAHOCTH
Y MaHe peJIeBaHTHUX IMPONKCA U MPABHUX CUCTEMa, a TIPUTOM je |
cama cTBapasa rnpaso. Mako Ha3Hake cTBapama Mel)yHapoIaHOT IpaBa
MOXKEMO TIOTPAKHUTH TyOOKO Y HCTOPH]H, TIEPUOJ o1 J[pyror cBeTCKOT
para HaoBaMo TMPEACTaBJba CBAKAKO HAjAMHAMUYHUJU U HAJBAXKHU]JU
nepuona. [locneame nemnenuje XX Beka CBelOYE O HECTaHKY
OUMIOJIIAPHOT CBETAa KOjH j€ TapaHTOBAO BUILIECTPAHU PUCTYI IIPABHOM
peryimcamy HMU3a IUTaka Ha CBETCKOM U PErHOHATHOM HHBOY.

300r Hapacrajyher 3Hauaja MehyHapomHOT TpaBa, a MOTOM H
300r 10jaBe mweroBe yop3ane (parmenranyje, [ enepaiHa CKynTHHa
VH ynyruna je 3axteB Komucuju 3a melyynaponso npaso 2000. roqune
Ja TeMaTuKy (hparMeHTanuje Mel)yHapoaHOT TIpaBa yBPCTH y CBOJ
JIyropouHH niporpam. YjemHo, ['enepaina ckynruHa je hopmupaia

4 Charles Ebinger, John P. Banks, and Alisa Schackmann, Offshore Oil and Gas Governance in
the Arctic. A Leadership Role for the U.S, Brookings Security Initiative (March 2014), ctp. 14.

> Anne Peters, The refinement of international law: From fragmentation to regime interaction and

politicization, Oxford University Press and New York University School of Law, 2017, ctp. 3.
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u CTynujcKy rpyIy Ha 4elly ca CIeldjalHUM U3BECTHOLeM, (PUHCKUM
muriomaroM Maptujem Kockenuewm (Martti Koskenniemi).®

®enomen (pparmenTanyje MehyHapoaHOT IpaBa UCTOPU]CKH
Huje HoB. Ha meroBe crospbHe MaHu(ecTanuje yka3ao je Bundpen
[lenkc (Wilfred Jenks) xoju dparmentannjy mehynapoaHor mnpasa
nocMarpa Kpo3 JiBa acrekra.’

[IpBu mpexacTaB/ba HemocTaTak 3aKOHOAABHOT Tejla Ha
cBeTckoM HHUBOY. OBaj HemocTaTak HajOoJbe ce mpuMmehyje Kpo3
KOJIM3U]y YTOBOPHHUX PEXHMa KOjU MOCTOj€ Kao OBOjEHU IPaBHH
CUCTEMH U KOjU HacToje Ja ce pa3BHjajy y oapeh)eHUM UCTOPH]CKUM,
(YHKIIMOHATIHAM U perHOoHAIHUM okBHpHMa.® [TomeHyTa cutyanmja
yCJIOBJbaBa rPYIUCAHE APKAaBA HA OCHOBY PErMOHAIHOT, TPUBPEIHOT,
UICOJIOIIKO-HCTOPH]jCKOT, HJTH HEKOT APYTOT KPUTEPH]jyMa, T€ CXOITHO
TOME H CTBapame MoceOHnX cucreMa ypehrBama BIXOBUX OTHOCA.

Hpyru acnekt ¢parmentanuje mehynapognor npasa [lenkc
BUJIM Ka0 MUTAmke M3TPaiibe ayTOPUTATUBHUX Mel)yHapOJHHUX Tena
1 MeXaHu3aMa Koju Ou MpaTWIk U JTOBOJAWIN Y OJIroBapajyhu ckiana
rnoce0He MpaBHE peKUME KOjU Cy HACTAJIM HA OCHOBY TpymHcarmba
JprKaBa.

Tako mocmarpaHo, MUTakE aKTYEIIHE CUTYaIlUje KOja TIOCTOjU Y
NOTJIEy TEPUTOPHUjaTHUX 3aXTeBa HA APKTHUKY Uy Be3U 3a KOpuIthemeM
HETOBHUX NMPHUPOJHUX OOrarcraBa U M3BOpa CE€ MOXKE MOJBECTH MO
nurame mpodiaeMa pparmMernramuje. 3a pasuKy of AHTApKTHKA,
ApPKTHKY HEJO0CTaje MPaBHU OKBHUP KOJU OW pErynucao status quo
1 KOju OM yCIIOCTaBHO JeIMHCTBEHHU, CBEOOYXBaTHO o0aBe3yjyhu
MehyHaponuu npaBHu pexum. Ctora ce Ha mpuMepy ApPKTHKa
MOXKE YOUMTH paclapyaHocT Mel)yHapoaHOr mpaBa U Pa3HOIUKOCT
HAIIMOHAJIHUX JYPUCIUKIM]a KOje TeXE J1a KpPO3 Pa3InUUTy MPaBHY
apryMeHTAaIljy HAaMETHY CBOje BHl)erbe MMPaBHOT PETYIINCcamba OTHOCA
Yy OBOM PETHOHY, a CB€ TO Y3 MOMOh I100aTHOT MPUCTYMa3alTHTH

¢ M. Koskeniemi, *’ Fragmentation of International Law: Difficulties arising from the diversification
and expansion of International Law °°, Report of the Study Group of the International Law Commission,
Geneva, 2006, cTp. 8.

7 M. Koskeniemi, nas. aeno, crp. 10.

8 Wilfried Jenks, “The Conflict of Law-Making Treaties”, British Yearbook of International Law,
1953, vol. 30, ctp. 403, utx.
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KHUBOTHE CpeJluHe, KOja Kao TakBa IpecTaBiba 0a3y Jlexmaparuje us
Orase’ 1996. ronuHe U Koja je y OCHOBH pajga ApKTHYKOT caBera.'?

1.3. ¥V3poyu nojase cppaemenmayuje mehynapoonoe npasa

CaBpemeHoM 100y yTuiaju pparmMeHTamnuje MmehyHapoaHor
MpaBa Cy JOHETU M HACTaBJhajy Ja IOHOCE HU3 MPOMEHA, KOje Kao
TaKBE OCTaBJba]y MOCJIEAUIIE Ha CBE ACTIEKTE JbY/ICKOT ApyITBa. Moxe
C€ M3BECTH 3aKJbyYaK Jia Cy y3pouu ¢pparMeHTaimje GyHKIHOHATHA
u noiautruku. ! [1obanu3anmja cBeTCke SKOHOMHM]E, Kao jeIaH Off
Bozaehux, GpyHKIIMOHATHUX y3poKa (pparMeHTaluje, je pe3yarupana
HE CaMO TIOPACTOM CBETCKOT' CTAHOBHHIITBA, BPTOIIABHM Pa3BOjeM
TEXHOJIOTHje, UHTEH3UBUPAKEM MHTpaIlfja, MOKpEeTameM HH3a
MHTErpaIMoHuX npoiieca Beh u Hejeqnakoithy nmpu pacmoaenu pecypea
Y TIOPACTOM KOHKYPEHIIM]j€ Y TPLHU 32 KOHTPOIY CTPATEIIKN BaKHUX
r€0EKOHOMCKHUX IPOCTpaHcTaBa.'? Y TakBOM JIPYIITBY, (hparMeHTarmja
j€ UMIUIEMEHTpPHUpaHa y CTPYKTypy MelyHapoaHOT TpaBa, Koja
HEMa IIEHTPAIHOT CBETCKOT' 3aKOHOJIABIIA U JIAKO C€ MOXKE JIOJATHO
pacrapuaBary, IITO HAc Aajbe JOBOAM /10 U3BOpa (parMeHTauje
y nomahoj chepu — cutyanuje Kaja ce pa3induTe mpodieMaTnyHe
CUTYyaIlje perraBajy oj CTpaHe pa3TUIUTUX U3BPIIHUX OpraHa Koju
Pa3IMYNTO TyMadye YroBope, a Koje KacHHje IPUMEmYjy pa3InuuTH
aJIMAHUCTPATUBHU OPTaHU U JIOJATHO yCIIOXKIHaBajy Beh morpenrHo
WHTEPIPETHPaH JIENEHTPAIN30BaH Mel)yHapoIHONIpaBHU CHCTEM
HOpMH. 3

° Tlpencrasunuu Bnana Kanane, ®uncke, lancke, Ucnanaa, Hopseuike, PO, CAJl u Hopsemike
cy ce 1996. rogune cacranu u nornucanu Jexnapauujy uz OraBe, KOjoM Cy OCHOBAJIH *’ APKTHYKH
cager”’. tbom je npensubeno je 1a he ApKTHYKH CaBET CIy)KUTU Kao MyATU-(QYHKIIMOHAIHY HOPYM 3a
yHanpeheme capa/be, KOOpAHHALM]e U HHTepaKiHje Mely apKTHUKHM JprkaBaMa, y3 ydenrhe apKTHUKHX
JOMOPOAAYKHUX 3ajeIHUNA H JPYTHX CTAHOBHHKA APKTHKA y TUTAHMa OAPKUBOT Pa3B0oja, EKOHOMCKOT
1 COLIMjaJIHOT pa3Boja, KoHTpoe, ut. XKespa Jlexmaparmje jecte aa ycrnoctasi GopyM Kao CPEACTBO Koje
he mpoMoBHCaTH aKTHBHY capajiiby U 00€30€AUTH NOTIYHY KOHCYJITAIM]y LIUPKYMIIOJIAPHUX CyOjeKara
3a pelaBambe apKTUYKUX MHTaba. Bunu Bume - Uatepuer: http://www.internationaldemocracywatch.
org/attachments/418_The%200ttawa%20Declaration%20(1996).pdf, 12. 12. 2019.

0 Mark P. Nevitt, et.al, Polar Opposites: Assessing the state of environmental law in the world’s
polar regions, 2018, ctp. 1656.

1 A. Peters, The refinement of international law: From fragmentation to regime interaction and
politicization,naB. neno, ctp. 5.

2 C. B. Kyimuk, APKTHUKA : UCTOPUSI U COBPEMEHHOCTD : Tpyoer mescoynapoonoi
nayunou xongepenyuu. 2021 anpens 2016 e. Canxkm-Ilemep6ype / OTB. pe. JOKTOP UCTOPHIECKHX
Hayk, pod. C. B. Kynuk. — M: Uznarensckuii/lom «Hayka», 2014. ctp. 4.

13" Michael Ziirn, et al, On Fragmentation, Differentiation and Coordination, in 13 Glob. Env’l
Pol. 119, 2013, ctp. 125-126.
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Ekcnian3ujom €KOHOMCKHUX, COLMjaJIHUX, TPAHCHOPTHUX U
EKOJIOIIKUX MHTEpeca JOUuIo je 10 moBehama Kako Opoja cy0jexara
Mel)yHapomHOT TpaBa W CIIOPHUX MPAaBHUX IMMHTama, TaAKO U J0
npommpema oornMa MelyHaponHor npasa. UuHu ce 1a Cy HOIUTHIKH
y3pouu W mocienure ¢gpparmMeHTanuje MehyHapomHoOr mpasa 3a
HHjaHCy 3aHMMJBHBH)H ¥ BHIIIE KOHTPOBEP3HH. J[pskaBe CBAaKOTHEBHO
MelycoOHO mperoBapajy 0 yroBoprMa U IMajy pa3inunuTa CTAaHOBHUIIITA
U TIPHOPHUTETE KOjUMa C€ BOJE MPH CIPOBOhemY CBOJUX MOIUTHKA,
Te BOl)eHE JIMYHUM MHTEpPECUMa, BEOMa YeCTO Kajla HUCY y CTamby
7la TOCTUTHY HOJUTHYKHU TTOTOJHO PEUIeHhE CaAp)KMHOM yroBOpa,
0CTaBJbajy TEKCTOBE HAMEPHO OTBOPEHE, KaKo OM KacHHje CTBOPHIIE
pexuMe ceOu MOBOJBHE 3a CITy4yaj KOHKPETHOT PaBHOT cropa.'*

[eonoMUTHYKY ¥ TOJTUTUYKH YTUIAJH CY HECYMIbUBO JIOBEIU
W JIOBOZE JI0 HH3a OCIOpaBarma Pa3IMdYUTHX MOMEHAaTa y pa3Bojy
MelyHapoaHor npasa. Jlemasaio ce Ja NUTame JCTUTHMUATETA U
JeTaJuTeTa 4yecTo Oy[e MOCTaB/beHO y MOMEHTHMA KaJla Cy HOBa
perynaropHa Teia, HOBU Mel)yHapoIHH! yroBOpH, ITpakca v CyKOOJbEHH
MHTEPECH yCMepaBalli pa3Boj Mel)yHapoHOT 1paBa y OHUM TpaBIuMa
KOjY HUCY OMJIM y CKJIaJly ca CXBaTamkbUMa HU3a MOJUTHYKAX YHHUIIAIA
Ha CBETCKOM HHBOY. MMajyhm TO y BUIY, HaKO MOXE Ja 3BydYHd
napajoKCaaHO, TH MPOLECH Cy HIIaK, Ka0 HEYNUTHO IOBE3aHU ca
MIPOLIECOM TyI00aM3aIyje, JOBEIH 0 CTBapama IyTa y pa3yMeBamy
mpo0OiieMa, OTBapama Jujaiora u 10 Hapacrajyher yHudopMmucama
Mel)yHapoaHOT mpaBa y HU3Yy cdepa y KojuMa HHje OMIIO CIIopema,
Beh 3ajenHnukor naTepeca Mehynaponuux daxkropa na ce onpehena
MUTamka jacHO, QYHKIIMOHAIHO U Ca MUHIUMAJTHUM OJICTYIalkbuMa, a Ha
OCHOBY HLITO IIMPET KOHCEH3yCa PEeryIHUIIY Ha 33/10B0JbaBajyhu HaunH.

@parmeHTanMja ¥ TPOLUIMPEHA OUTPAIU Cy CE Ha je/laH, He
CacBMM KOOPIMHHCAH HAUWH U Yy OKBUPY oJpeheHuX peruoHaIHuX
i GyHKIMOHAIHUX TpyTa JApkaBa. Y Gpokycy Mel)yHapoaHompaBHOT
perynmcama Cy e HallllId KOHKPETHU JKMBOTHU MPOOJIEMHU UHje
HOpMUpambe HUje OMO JIak 3a/1aTak, Ipe cBera 300T 0JICyCTBa CBECTH
0 3ajeTHUYKUM BpeaHocTuMa. Ha oBoj paBHHU, Mel)yHapo1HO IpaBo je
TIOYEJIO J1a MEHha CBOjY PUPOJLY KPO3 COTICTBEHO IrpaHame 1 ypeheme
MPaKTUYHUX MHUTaBka Koja Cy MpeBazuiiazuja KIACUYHO MOMMambe
MehyHaponHonpaBHUX HajuiexkHOCTH. [Tocnenuano ce melhyHapoaHo

4 A. Peters, The refinement of international law: From fragmentation to regime interaction and
politicization, HaB. 1eno, cTp. 4.
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MpaBoO MPOILIUPHUIIO U BaH APXKABHUX TEPUTOPHja, HA IPUMEP KPO3
YCIIOCTaBJbAE MPaBa MOPA M KOCMUYKOT ITPaBa, ajli U KPO3 OCHUBAE
HOBHX Mel)yHapOIHUX U PETMOHATIHUX TeJla U MHCTUTYIIH]a 3a1yKEHUX
3a mpaheme MelyHapoHe TpropuHe, 6€30€THOCTH, JbYICKUX MpaBa v
3allITUTE YOBEKOBE OKOJIMHE. Y TOM KOPITYCY, IIOCEOHO MECTO 3ay3uma
MelyHapoaHOIpaBHA 00IACT UCTPAKUBAKA U KOpUlTherha APKTHKA.

2. MEBYHAPOIHHM CTABOBU 11O ITUTABY
OPAI'MEHTAILIMJE MEBYHAPO/IHOI' [TPABA

@®parmenTanuja MelyHaponHor mpaBa JIOBOIM 10
CTBapama mapajeHUX CUCTeMa W HapacTajyhux mpobiema 3060r
HEKOMITaTHOMITHOCTH 3aKOHCKe 00aBe3e. OBH poOieMu oJJHOCE ce Tpe
CBera Ha pelaBambe KoH(unKkara n3mel)y Mexanusama Koju peryauiy
WCTa IpaBHA MHUTamka WIK Kajaa MehycoOHO HecrojuBe obaBese
MIPOU3MIIa3e U3 pa3IMYUTHX Npasuia. [lotom, mpobremu ce onHoce
W Ha ydecraje nmpoMeHe Mel)yHapoIHOIpaBHE MPAKCe H CMAmhCHE
NPEABHIJBUBOCTH U IOY31aHOCTH MpUMeHe 3akoHa.'’ [lapanenna
HAJUIEKHOCT PA3NIMYUTUX CyaoBa M TpuOyHanma, Te MOTryhHOCT
OIITUpAaa M MPOMEHE HAJICKHOT (hopyMa y 3aBUCHOCTH O] UCXOAA
criopa Koju he HajBuIlIe IMIIOHOBATU CTPAHLH, YTPOXKaBa]y BIaJaBUHY
mpaBa U JIOBOJEY MHUTAmkE JISTUTUMUTET JIO0 CajJla MOCTAaBJHEHUX
npaBuia.'®

Komucuja 3a mehynaponno npaso YH ompasgano notsphyje
nuTame (QparmMeHTanuje MehyHapogHOT mpaBa Kao I0OjaBe, aiH
1ocToje aABa Bulema npobieMa HacTaHKa )parMeHTaIuje. YOrTeHo
nocMarpajyhu, ¢ jeHe cTpane cy oHU KojH 0Baj MpobJIeM BHJIE Kao
TEIIKO PEIIUBO CTame yOp3aHe epo3nje OTIIIITET Mel')yHapoz[Hor
npaBa, JIOK Cy C JIpyre CTpaHe OHU KOju cMarpajy Ja je np06neM
HacTao CMameHUM e(QeKTOM pajaa MoCcTojehnuX HHCTUTYIH]a,
TEXHUYKHM M TEXHOJIOIIKAM KaCKamkeM 32 MOJIEPHUM TEHICHIHjamMa
Y MambKOM MeljyHapomaHe MpaBHEe aKTHUBHOCTH, T€ Jla c€ MPOOIeMH
Koje (bparMeHTauHJa HOCI/I yIpaBO MOTY PEIIUTH OOJBUM IPUCTYTIOM
HaBEJICHUM MojaBama. !’

5 Bupa. Buwe: A. Peters, The refinement of international law.: From fragmentation to regime
interaction and politicization, HaB. 1eno, ctp. 9.

¢ James Crawfordet al, Relations between International Courts and Tribunals: The “Regime
Problem”, in Regime Interaction in International Law: Facing Fragmentation, Margaret A. Young ed.,
2012, crp. 235.

17" M. Koskeniemi, HaB. geino, crp. 12-14.
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CraB Komucuje 3a melhyHapoaHo mpaBO je J1a NMHUTAKbE
(bparmenranumje Mmel)yHapoIHOT paBa UMa U MO3UTHBHE U HETaTHBHE
crpane.'® C jeqHe cTpane cy HaBeaeHH podieMu Moryhux koHdImkara
NpaBHUX NPaBWIIA, IPUHIINIIA, PETYIIATHBA U PETYIaTOPHHUX Tella Kao 1
MHCTHTYIMOHAHE pakce. Kondmukrn m3mely Hopmu melynapoaHor
npasa MpoHu3miIase U3 Npupoe MelyHapoqHoT pasa, Koja ce Onucyje
Ka0 3aKOH CarjlaCHOCTH, a HE Kao 3aKOH clieioBama. OHU Cy pe3ynrar
HeJloCcTaTKa HEHTPATN30BaHUX MHCTUTYIIM]a, Koje Tpeda J1a TapaHTyjy
yckimal)eHOCT IpaBHUX cucTeMa. [IprkaBe ca pa3IuuuTiM TeHICHIH]aMa
94eCTO CBOj€ IMJbEBE 3aCHUBA]y HA HOBHM JICTHCIIATUBHUM pPEIICHUMa
KOja cajjp)Ke YIaHOBE WM YTOBOpHE Ipakce, a Koje cy Hajuenthe y
CyKoOy ca IPETXOJHUM 3aKOHOM WJIM JPYTHM CIELUjaTHUM 3aKOHOM,
a caM HOBH 3aKOH HJIM CHCTEM MMa 3a TIOCIICAMILY peryircama OHOTa
mTo je Beh HaBeeHO y OMIITeM, TPETXOHOM 3aKoHY. Tako kaja ce
JIOTOJIM J1a HOBA JIETUCIIATHBA [TOCTAHE YOIIIITeHA, jaBJba C& TUPEKTHO
HapyIIaBame jeIMHCTBA 3aKoHa. !

C npyre ctpane, (pparmenTanuja je peduiekcHa mojaBa Koja
npaTt pa3Boj MehyHapomHOT mpaBa, OTBapame HOBUX MHUTamka Koja
Tpeba peryaucartd Kao W OMNIITY JUBEepcH(UKANN]y eleMeHaTa
MPaBHUX CHUCTEMa. YNPKOC MPEAHOCTHMA KOj€ MOTY KapaKTepHucaTu
pEerMoHaIHE CUCTEME, KaJla je ped O pelllaBamky PerHoHaTHUX CIIOPOBa
npumeheHo je 1a pa3HOIUKOCT Hapo/ia U PeIurija Kao U TCHICHITH]e
Ka perMOHATHOCTH JOBOJIE /10 T€H3Wja Yy MelyyHapomaHoM mpaBy u
MOTY J1a JIOBE.Ty JI0 TPEUCTIUTUBAkha YHUBEP3THOCTH Mel)yHapoqHoT
MpaBa; Takohe je KOHCTAaTOBAHO JIa j€ TeHACHIIN]a Ka (parMeHTAIU]H 1
PETHOHATHOCTH CHaXaH (akTop MelyHapoHe capambe, au MOCTaBIbha
ce MUTame J1a i1 TO AoNpuHOCcH YHanpehemy mel)yrapoaHor npasa?
Jla mu ¢parMeHTaIMja MOXe MPYKUTH CTAOMITHOCT U CaMOCTATHO
JIp>KaTH Ha OKYIy CBe ‘’CIIelMjaliHe pexuMe’ U ‘ HallMOHaJHE
JierucaTrBe’”’ CBUX cyOjekara Mmel)yHapoHoT rmpaga, a 6e3 yrpokaBama
JETUTUMHTETA M €T3UCTEHIIM]e Mel)yHapoHOT TIpaBa Kao HCTUHCKH
HOPMAaTUBHOT MOpeTKa?

Henonespenu craB koju Hanmazumo y u3Bernrtajy Komucuje VH je
Jla ce MojaBe Koje Moapa3yMeBajy hparMeHTaIjy He MOTy TOJBECTH
non ,,rpetnke.?’ [TojaBe koje mpare pparMeHTaInjy Cy U3pa3 CBETCKUX
TEHJICHIIM]a U cTaB je Komucuje na HacTaHaK CIHElNjaTM30BaHUX

8 Hcro.
9" Hcro.
2 M. Koskeniemi, nas. xeno, crp. 15.
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rpaHa IpaBa MpeJCTaBJba MPUPOIHU CMEp pa3Boja MehyHapomaHOT
mpaBa Kao oipa3 IUTypaJIMCTHYKOT CBETa AaHamImuie. Taxole,
3aCTYIUBCHO j€ U MUIIBEHE Aa je (parMeHTaIfja KOpucHa 1 jJa je
yIIpaBo OHA aJieKBaTHA peKallrja Ha JaHAIIHHILY, 3aTO IITO CII0KEHOCT
caBpeMEHOT J100a 3axTeBa TUQepeHIPaHe HOPME H CIICIIHjaTn30BaHe
3akoHe koju he pemmtu HOBe M3a30Be.?! Majki 3ypH cMmarpa ja je
ynpaBo parMeHTaInja MHIUKaTop MojaBe Au(epeHIIupaHe CBETCKE
MOJINTHKE U KUBOTA.?

[ToBnauehu mapaneny usmely cucrema mehynapogHor u
YHYTpAIIIkET MpaBa Kpo3, alld U 'y o0a cirydaja ca mocrojehum u
OCeOHMM ayTOHOMHHM CHUCTEMHMa KOju Baxke y muma, Komucuja
3a Mel)yHapoIHO MpaBo Ipe/jiake MpoydaBame TEXHUKA KOJUMa Cy
KOH(JIMKTU pelIaBaHu y ayTOHOMHUM CHCTEMHMA KOjU MOCTOje Y
OKBHUpY HAllMOHAJTHHUX MPaBHUX CUCTEMa, a Ka0 MoryheMm myTokasy
Ka pellaBamby NUTama KOH(IMKaTa KOju mpaTe (pparMeHTalujy
MelyyHapoaHOT TpaBa.

3. DPATMEHTALIMJA MEBYHAPO/JHOI ITPABA 1
APKTUYKA PETUJA

3.1. Ilocmojeha mehynapoononpasna pe2ynamuea apKmuikoz
peauona

Moxe ce pehm na je mpaBHU cucteM ApPKTHKA jenaH
Ol Haj3HAYajHUJUX EKCIEePUMEHTAITHO-TEOPHJCKUX MpHUMepa
¢parmenTauuje MelyHapoZHOT MPaBHOT peKUMa JaHAIIHUIIE.
PerynucaH je nemom y cBeTiry cuctema omniire o6aBe3yjyhux yrosopa
y 00JIaCTH 3aIlTUTE )KUBOTHE CpPENUHE, a JeJIOM U aKyMyJIalljoM
cTaHjap/a J0roBopa M ,,MEKHM IpaBOM‘‘‘, KOje HAIIMOHAJIHE BJIaJIe
Jp’KaBa MpeTeHICHaTa KOpUCTE Jja Ou ocTBapuiie cBoje nusbeBe. Heke
o7l Bakehrx KOHBEHIIMja U MPUMEHJbUBUX JI0roBopa cy: KonBeHImja
VYjenumeHux Hauyja o npaBy Mopa u3 1982. ronune; Ilonapuu Kozexc;
Jexmapanuja YjenumeHUX Halpja O MpaBUMa CTapOCEIeIaqKux
Hapoza; MelhyHapoaHa koHBeHIIH]ja 0 3aral)ery HadTOM, TPEBEHIINjH,
peakuju u kooneparuju u3 1990. ronune; ApKTHYKE CMEpPHUIIE 32
HadTy U rac y npuodaspy; OxkBUpHa KOHBeHIHja YH 0 KiIMMaTCKUM

2 A. Peters, The refinement of international law: From fragmentation to regime interaction and
politicization, naB.neno, ctp. 10.
2 Zirn, et al, On Fragmentation, Differentiation and Coordination, Has. neno, crp. 122.
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npomeHnama; Criopasym o MPEBEHIM)H U aKIMju Ha 3araheme Mopa
HapTOM Ha ApkTuKy; KOHBEeHIIM]ja O 3aIITUTH MOPCKOT OKPYXEHa
ceseporctounor Armantuka — OCITAP u3 1992. rogune.?

Apkruuku caBetr (The Arctic Council) je 1996. ocHOBaH
MHULMjaTUBOM OCaM JIp>KaBa U OH IpejcTaBiba MehyBrnaaun Gpopym
BHCOKOT HHMBOA KOju ce 0aBu muTamuMa Apkruka.”* OCMHIIBEH je
Kao He(I)OpMaJ'IHI/I KOOIICpaTUBHU (I)O]I)YM, a HE Kao MCIjYBJ'IaI[I/IHa
opraHu3algja y umjoj je 0CHoBH 00aBe3yjyhu mel)yHapoanu yroop.?
I[O ca;[aje ApKTI/I‘-IKI/I CaBCT CBOj pan yCMEPHO Ka peilaBamkby IMUTamba
KOja ce TMYy KJIMMATCKUX MPOMEHa, 3araljema U OJIPKUBOT pasBoja.
Kao npumep penaruBHOr Heycnexa Mo NUTakby TEPUTOPHJATHOT
pasrpaHuucma, a KICTOBPEMEHO U ITPABHU HHCTPYMCHT KOjPI J0JaTHO
YCUuThaBa peryjiaTuBy, HABOJAU CC U I/IﬂycaTCKa zLeKnapauI/Ija u3
2008. ronune, koja ykibyuyje Kanany, Pycujy, CA/l, [Jdancky u
Hopseuiky.?* HecymmuBo npBopasapensor 3Ha4aja, UNCLOS jecte
Mpy>XHUjia peaTUBHO cBEOOyXBaTaH, OIMIITH OKBUD 32 YIPaBJbaAbE
OKCaHMMa 1 MOpUMa U OMOFth/IJ'Ia OZIprKaBamkC ICJTIMMHUYHE PABHOTCKC
CYBCPCHUX IIpaBa IPUMOPCKHUX 3€MaJba Ca TpaAUIUOHAIIHHUM ITJIOBHUM
ciobomama KOje ce rapaHTyjy CBUM Hapoauma, ajii OHa HUIIaK HE
ycCneBa Ja aI€KBaTHO OATOBOPH Ha CBE HOTpe6e HacTaj€ y OBOM
peruony.”’ lbom ce ce rapanTyje mpaBo mpuoOaIHUM JIp)KaBaMa Ja
peryiuiy IioBHI0Y Y CBOjUM €KCKITY3UBHUM €KOHOMCKHM 30HAMa,
aJIi Ipyra nutama peJICBaHTHA 3a ApKTI/I‘-IKI/I PEruoH HUCY aACKBATHO
aHaJM3MpaHa, HUTH UM je TmocBeheHa moceOHa Mmakmkba Kpo3 HOpME
Melijapoz[Hor ImpaBa. ITo IMUTamkby ApKTI/IKa, C M3Y3CTKOM 4YJjiaHa
ms Convention on Law of the Sea 1982 (UNCLOS); Polar Code; UN Declaration
on the Rights of Indigenous Peoples (UNDRIP); International convention on oil pollution, preparedness,
response and co-operation (OPRC 1990); Arctic Offshore Oil and Gas Guidelines; UN Framework
Convention on Climate Change (UNFCCC); Agreement of Marine Oil Pollution Preparedness and
Response to the Arctic; The Convention for the Protection of the Marine Environment of the North
East Atlantic Convention (OSPAR 1992); ITorenaru: Manjeet Kumar Sahu; Arctic Legal System: A

New Sustainable Development Model; National University of Study and Research in Law(NUSRL),
University of Petroleum and Energy Studies(UPES), Students, 2015; ctp. 90.

2+ Alison Ronson, Political Climate Change: The Evolving Role of the Arctic Council, 33 North-
ern Rev. 95, ctp. 100 (2011). Buan Bumue: Paula Kankaanpaa& Oran R. Young, The Effectiveness of
the Arctic Council, 31 Polar Res. 1,1, 2012, at 10 (mmpoko npuxBaheHo je 1a je ApKTHYKH caBer “a
policy-shaping body rather than a policy-making body”).

2 Shiloh Rainwater, International Law and the “Globalization” of the Arctic: Assessing the Rights
of Non-Arctic States in the High North, 2015, ctp. 139.

% Tlulissat Declaration: Wikis; UntepHer: http://www.thefullwiki.org/Ilulissat Declaration, 1.
2. 2020.

# Robert C. De Tolve, <” At What Cost? America’s UNCLOS Allergy in the Time of “Lawfare”,
61 Naval L. Rev. 1, 2, (2012), ctp. 8.
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234. ( Tk3B. “Arctic Article”) KonBenuuje o npaBy mopa u3 1982,
KOJHU C€ jeIMHU MOCEOHO OaBH JIEJIOM NMPEKPUBEHUM PETHOHOM H Kao
TakaB peryJjulie NpeBeH]y 3araljema U CUTYPHOCT IJIOBUI0E Y
BEMY, OcTalle ofpeade He MpyKajy KOHKpeTHe oiarospe.”® OBakaB
npuctyn YH KonBeHiuje o npaBy Mopa He (YHKIIHOHHMIIIE [0 TUTAY
pa3jammema craryca jena.” 3ajenHo ca JKeHeBCKOM KOHBEHIIN]OM
0 noMopckoM npaBy u3 1958. ronune, YH KonBenuuja o npaBy
MOpa, Ha OIIITH HAauYWH ojapelyje pekuM MOMOPCKUX MPOCTOpa,
KOjU Ka0 TaKaB TyMademheM MO)kKe Hahu MpUMEHy U OBOM CIIy4ajy, a
IITO 3aWHTEPECOBAHE JIpKaBe TyMaue Y CBOjy KOPUCT OCTaBJhajyhu
10 CTpaHH MIaBHU 1KJb MehyHapoanor mpasa.’’ JacHo je na, ycuen
OJICYCTBa CBEOOYXBaTHOT YTOBOpPA KOjU OM 00aBE3MBA0O CBE aKTUYKE
Jp’KaBe U HOBO3aMHTEPECOBAHE CTpaHe, paj APKTHYKOI CaBeTa
U ,,MEKO MPaBo‘‘, Ka0 jeIMHU YCIOCTABJBEHH PEXKHUMH, YPyIIaBajy
CTaOMTHOCT PEeTHOHA U JI0BOJIE Y MUTamke nmoctojehu monen. Cnenn
Jla ce cTaphja 3aKOHOJABCTBA MOPajy OCaBPEMEHHUTH JI0JIaBaFbeM
HOBHX OfipeiOM yckial)eHuX ca akTye’aHuM Mel)yHapomHomnpaBHUM
nponucuma.’!

3.2. Cmaeosu apkmuykux cuia

VY 0ACYCTBY 3aKOHOAABHOT T€Jla HA CBETCKOM HHUBOY, 3€MJbE
KOj€ OKPYKY]y APKTUYKHA PETHOH Cy M3HEJE CTaBOBE 3alOYUEbyhH
JUCKYCH]Y U HAaJIMETaWke y IIMJbY OCTBApUBamka HUXOBOT MOJIEIIa
perynucama nuTtama Apkruka.’? UuHu ce aa 6y;lthocr ApKTHKa
3aBHCH O] HEKOJIHKO q)aKTopa KOJH TOJJATHO YCIIOXKHbaBajy HEpEIIeHY
CHUTYyaIlMjy U yCUTHaBajy nocrojehy perynarusy. Kao npsu paxrop

2 Stuart B. Kaye, Territorial Sea Baselines Along Ice Covered Coasts: International Practice and
Limits of the Law of the Sea, 35 Ocean Dev. & Int’l L. 75, 95 n.7, (2004).

2 World Oil Transit Chokepoints, U.S. Energy Info. Admin., http://www.eia.gov/beta/international/
regions-topics.cfm?RegionTopicID=WOTC, 15. 01. 2020.

30 Tpeba HAIOMEHYTH J1a O] apKTUYKHUX JpkaBa oBy Konsenuujy uucy parudurosane CjeaumeHe
Awmepuuke apxase. CAJ] cy jour 3a Bpeme Perana oBy KoHBeHIHjy okapakTepucane Kao IPOTUBHY
aMepHYKAM CKOHOMCKHM 1 O6e30e1HOCHIM HHTepeckMa. Bunern Buie: www.oceanlaw.org/downloads/
references/reaganPresidental Stmt-Jan82.pdf).

31 Manjeet Kumar Sahu, Arctic Legal System: A New Sustainable Development Model, Has. neino,
crp. 90.

32 3emube KOje Majy KOHKpETHe apKTHuKke rpanuie cy: Pycuja, CAJ], Jlancka, Kanazia u Hopsenka.
Buoemu: Donald R. Rothwell — The Arctic in International Affairs: Time for a New Regime, ANU College
of Law Research Paper No. 08-37, The Australian National University, neuem6ap 10, 2008, ctp. 2.

3 Mark P. Nevitt et.al, Polar Opposites: Assessing the state of environmental law in the world s
polar regions, HaB. ieno, ctp. 1657.

243



APXUB, 1-2/2020 - Hamanuja Paousojesuh, @pacmenmayuja mehynapoonoe
npasa ca ocepmom Ha numarbe Apkmuxa (cmp. 233-254)

u3nBaja ce crnocobHoct Yjenumennx Hauuja u Konsennuje YH
0 TIpaBy MOpa Ja pellaBajy MOCTaB/bEHE KOHKYPEHTCKE 3aXTEeBE
MOBOJIOM CMHMKOHTHHEHTAJIHOT nojaca.* UuHu ce na je moctojehn
npaBHu pexxuM Konsernnuje YH u3 1982. rogune HeanekBaran ga o6u
pEeIINo CYympOCTaBJbEHE 3aXTEBE MPETEHICHATa U J1a OM Y Ty CBPXY
OBO IUTamke Haj00JbE OMIIO PEIINTH 3aKJbYUEHEM MYITUIATEPATHOT
CropasyMa CIMYHOM OHOM KOjH PEryJHIle MUTame AHTApKTHKA.>
JacHo je na xpo3 pacnapuaHy jypUCIUKIH]Y APKTHKA, TTOMEHYTE
JprKaBe TUIAHUPAJy J1a KOHAYHO pellie MPOCTOPHO yTBphUBame CBOje
TEepUTOpH]e.

Crnenehu dakrop je muTame aaeKBaTHOT J€jCTBa APKTUUKOT
caBeTa, KIIMMaTCKUX MPOMEHa U npaTehe eKOHOMCKe eKCIIJIoaTaluje
Kao ¥ 3alITHTA )KUBOTHE. ¥3 €HETETCKE 1 TepI/ITopI/Ij aJHe MPEeTeH3Hje,
OUYEKHBAHO C€ jaBJbajy M AYTOpOYHE BOjHE amOHIIHje APKTHYKHX
CWJIa, TIpe cBera Pycnje Kao 3emJbe HajBeher mpuobdamHoOr mojaca u
Hajy’e UCTOPHUjCKE TPAAUIIH]E IPUCYCTBA Y APKTUYKOM PETHOHY.
EBuIeHTHH Cy MOTEHIIMjaTHO PA3IMYUTH TCOMOIUTHIKN HHTEPECU
He camo u3Mely apkruukux cuia, Beh u apyrux (momyt Hemauke,
Kune, Bpasuia, CeBepre Kopeje u ocranux).*

3.3. Tpenymna omeopena numaroa apKmuikoe pecuonda

EBHICHTHO je 1a cBaka rpyIia IpaBuiia PEJICBAHTHUX 3a APKTUYUKO
MATAaKC MMPaBHUX CUCTEMA UMa CBOje IMPUHIUIIC U COIICTBCHA UCKYCTBA,
KOja HHMCY HYXHO y CKJIaJly ca JIpyTMM IpPaBHUM U BPEIHOCHHUM
CHCTEMHUMa CPOJHUX WITM UCTHX CIICIMjaIM30BaHUX 00acTu, Beh BpIo
94eCTO BOJIE KOH(MIMKTHUM MJIH HEKOMITATHOWITHUM pelemnuma mehy
3auHTepecoBaHnMa. CBaka OJ1 OBHX JIpyKaBa MMa COTICTBEHO TyMavuCHe
oapenou MehyHapoaHoTr mpaBa ¥ ImpaBa MOpa Ha KOjuMa 3aCHUBA CBOj€
MPaBO Ha CYBEPEHHUTET HaJ oApel)eHnM MpocTopoM, OTHOCHO MPABO
eKcIuIoaTaiyje MpUpoaHUX pecypca y moamopjy. Kao mocneauia
TOTa, TPEHYTHO 300T pa3IMuUTe PEryJaTuBe U pa3IuuuTe MPUPOIE,

3 Pe)knM elMKOHTHHEHTAIHOI 1ojaca y KOMe JprkaBe Bpiue HcKopuihaBambe H HCTPaKHBarbe

MOpCKOT JiHa ¥ TI0/13eMJba, HE AMpa y MPABHH PEXKHUM BOJA H3HA/( TOT [0jaca WM Ba3AyIIHH IPOCTOP
HaJ muMa. Buzern Bumie: wian 78. cras 1. Konsenuuje o mpaBy mopa u3 1982. roxune, https://www.
un.org/depts/los/convention_agreements/texts/unclos/unclos_e.pdf.

35 Stephanie Holmes, Breaking the Ice: Emerging Legal Issues in Arctic Sovereignty, BS University
of Chicago, 2005.

3¢ Mark P. Nevittet.al, Polar Opposites: Assessing the state of environmental law in the world’s
polar regions, HaB. neno, ctp. 1690.
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MOXKE C€ YTBPJIUTH [TOCTOjarbe JIECET TEPUTOPUJATHUX CIIOPOBA Y OBOM
noapyyjy. [Ipernen u knacudukanujy CBUX aKTyeJTHHX CIIOPOBA Ha
ApPKTHKY IIpeJcTaBuiIa je HopBelllka KoHcynTanTcka kyha ECON y
cBom m3BemTajy 2007. ronune. OHa fenu CriopoBe Ha TeT cienehux
Kareropuja: 1. MHTEpPHAIIMOHATTHE MOPCKE TECHAIlE, 2. IPUHIIHIIC
3a LpTame I'paHuIla, 3. TEPUTOPHUjaIHE CIIOPOBE, 4. ClelHjaIHe
pexkuMe, U IpeMa M3BeIlTajy Haj3HaYajHuja KaTeropuja, 5. CopHH
eNMMKOHTUHEHTATHU 110jac. [IpBa rpyma cioposa je uzmely Kanane u
CA/l oxo ynpaBsbama CeBepo3amnagHiuM PoIa3oM, Kao U TPU CTIOPHE
JoKaryje ayx obana Pycwuje, 1j. mo nuramy mytame kpo3 CeBepHO
Mope. [pyra rpymna cy CiopoBH OKO MApUTUMHUX TPAHUIIA, T3B.
,,CIIOpHUX oOnacTu®, rae crnagajy cnoposu usmely CAJl u Pycuje,
Kanane u CA/] u Pycuje u Hopsemike. Tpeha rpyna ce onHocu Ha
octpBo Xanc, n3mely Kanane u Jlancke, a y 4eTBpTy yina3u MUTame
jypucaukuuje Hopsemike Han CBanbapaom, e ce nmokpehe nurame
HajyIe)kHOCTH HopBelike, moceOHO nmuTame pudapema y BojaMma 0Ko
Canbapaa. Kao nera u Haj3Ha4yajHUja TPyIy jeCTe CBAKaKO CIIOP
OKO €MHMKOHTHHEHTAJIHOTI I10jaca, KaKo 300T KEeroBOI €HEPreTCKOT
MOTEHIINjala, TaKo M 300T Tora MmTO OM C€ HErOBUM KOHAYHUM
pelaBameM OpeansIa rpaHulla apKTHYKUX 00aJICKHX JIPKaBa.

4. ,,APKTUUKU KOH®JINUKT*
4.1. Ilojam ,, kongnuxkma *“ u mehynapoono npaso

VY ciydajy ApKTHKa, Ipe HEro IITO Ce€ MOCBETH TEXHHKama
perynucama KOH(IMKATa, TOTPEOHO je MOCTABUTH MUTAME - I1ITA j€ TO
yorre ,,KoHQuKT *? [IuTamy ce MoXke NPUCTYIUTH U U3 IEPCIICKTHBE
o0jexTa, Tj. MUTama, KOje Bajba PETYIUCATH M U3 MEPCIEKTUBE
3aMHTEPECOBAHUX Cy0jeKaTa. YIpaBo MUTAkE MEPCIIEKTUBE CXBaTamha
pa3IMYUTHUX UHCTPyMEHaTa Mel)yHapoJHOr MpaBa MOT'Y JOBECTH J10
BHXOBOT Pa3IMYUTOr pasymeBama.’’ Kpurepujym ,,uctor objekra‘,
u3riena Aa je Beh ncnmymeH ako ce Ba UCTa MpaBuiia WK CUCTEMA
MIpaBUJIa MO3UBAjy HA UCTY CTBAp WJIU, KA0O Pe3yNITaT TyMauekwha, YNHU
ce J1a Pa3InYUTH YTOBOPH yKa3yjy Ha pa3In4yMTe MpaBIle y CBOJUM
cmepHunama. Ha npumep, y ciyyajy ApKTHKa, CBaka oJf apKTUUKUX
JpKaBa, ydja ce TEpUTOpHja Mpyka y 0BOj 001aCTH, TBPH J1a TOCEy]je
HeoTyhuBO mpaBo Haja oapeheHuM JenoBUMa apKTUYKOI PErHOHa.

37 M. Koskeniemi, nas. neno, crp. 17.
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Taxohe, He cMe ce 3a00paBUTH /1a PETHOHAIIHO 3aMHTEPECOBAHE
JpKaBe HUCY jeIUHHM Urpadd apkThuke ‘’Benmke urpe’.*® Kako ce
APKTHK TOIIH ¥ BAHAPKTUYKE JAPKABE Ca CKOHOMCKHM UHTEpECUMa Y
OBOM PETHOHY ce O0pe 3a CBOjy MO3UIIN]Y O/aKJIe MOTY YTHUIIAaTH Ha
pa3Boj cutyaryje. OBakBe TeHACHIIH]e T0JaTHO MOTBPhYjy pa3iuyure
CMEpPOBE jeTHOT UCTOT MpaBIlla TEPUTOPUjATHUX ACHUPALIN]ja, KA0 U
jenHe ucre norpede MmehyHapoaHOIpaBHE peryalrje OBOT MUTAbA.
VYkpaTko, ApKTHK ‘’€BOJIydpa Off perHOHaJIHE CMP3HYTE BOJAE 10

robanue Bpyhe teme” .’

OmnpaBiaHo ce HABOJIM Ja TIPaBHA MPABUIIA BPJIO PETKO MOCTOje
cama u He3aBuCHA.** CaMo MOCTOjame TEPMHHOJIOTH]€ KOja pa3jiuKyje
npaBuia (Kao CeKyHAapHa) ¥ NMpUHIHIE (Kao MpuMapHa) mpaBHA
npasuiia motephyje oBo. CBaku 3aKOH KOjH TreHepaiaHo ypehyje
onpeheny marepujy 6uBa npaheH HU30M mpasuiia (y pasinduTUM
obnuiuMa) Kojuma, HOp. ce oBiamhyjy HaJJIe)KHH OpraHu Ja
MOCTYMajy y CKJIaqy ca ONIITHM 3aKOHOM, ajld U HHU3 JOJATHHUX
MUTaka Kao ILTO Cy KJlay3yla, yITyTCTBA 32 UMIUIEMEHTALH]Y UT]I, KOje
JI0AATHO KOMILTMKY]Y Mpexy Mel)ycoOHO 3aBUCHHX mTpaBuiia. OCHOBHU
JIe0 CBUX ITPABHUX CUCTEMa U MPABHOT PE30HOBA-a CBAKOT MPAaBHUKA
jecte yTBphuBame cyko0a U periaBame cykoda IITO ce MOCTHKE
MPABUIHUM TYMa4€H-eM U MPaBUIIHOM IPUMEHOM 3akoHa. Konuka je
BPEIHOCT TyMauea MpU pellaBamky KOHPIUKTA, OIJIUYHO CE BUIH
Ha MPUMEPY TEPUTOPHjATHUX MTPETeH3Hja y obmactu ApkTuka. 360r
yBehaHux eHepreTckux morpeda, Ka0 HEMHHOBHA MOCIIEIUTIA JaBHITO
C€ OrPOMHO MHTEPECOBAHmE apKTHUKHX JIP)KaBa 3a MPOIIUPUBABEM
nocesa ca eKCKJIIy3UBHHM IPAaBOM Ha €KCILI0ATalln]y MPUPOIHUX
pecypca. Y TakBUM OKOJIHOCTHMA, TUTAE MPUCTYIA CHEPreTCKUM
n3BOpUMa U norpeda 3a reuHICambeM TauHO Ofipel)eHnX MOPCKUX
rojaceBa Ha ApPKTHKY, 100H]a T€OEKOHOMCKO U T€OTIOJIUTUYKO 3HAYCHC
ca Hen30e)KHUM T€OCTpaTEIIKUM UMILIUKAIljaMa Koje ce Mopajy
pelIaBaTu Kpo3 HopMe MelyyHapoIHOT mpaBa.

YrpaBo pasMUMOMIaKEHa y IPABHUM TyMadehHMa ITPOU3BOJIE
HecaracHOCTH Koje ¢y BpeMeHoM (moce6Ho o1 2001. rogune), 1oBene

3% Ty McCormick, Arctic Sovereignty: A Short History, Foreign Pol’y, 2014, http://www.foreign-
policy.com/articles/2014/05/07/anthropology of an_idea arctic_sovereignty oil, 20.01.2020.

3 Alexander Stubb, Minister for Foreign Affairs of Fin., A New Era and Finland’s Arctic Policy,
Keynote Speech at the 20th Anniversary Seminar of the Arctic Center, 2009, UnTepHer: http://www.
formin.fi/public/default.aspx?contentid=171839, 20. 12. 2019.

4 M. Koskeniemi, nas. neno, crp. 20.
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710 pacTa TeH3Mja U YKJbyunBama Mel)yHapoIHUX popyMa y peliaBame
Tux criopoBa. Cama TojaBa CreIjaIu30BaHuX oprana u (gopyma,
KAao U pa3Iu4yuTH 3aXTEBU CBaKe Off CHJIa y OBOj cepH, 101aTHO
ycIoKmaBa Beh KOMIUIEKCHH Mel)yHapOTHOIIPaBHH CTaTyc ApKTHKA.

‘

4.2. Ilpucmynu pewervy ,, apkmuykoe KOH@IuKma

[Ipu aHanu3u TEPUTOPUjATHOT pa3rpaHUUYCHa Ha APKTHUKY,
HE cMe ce 3a00paBUTH Jla ca CTaHOBMIITA Mel)yHapomHoOT mpaBa
IpaBo Mopa MocToju jour o 17. Beka. Yak je u xonanacku ¢punozod
Xyro I'pommyc y neny Mare Liberum ycTaHOBHO TpaBO AprKaBa Ja
CII000AHO KOPUCTE MehyHapoz[He BOJIE 32 CJI000HY TPrOBUHY. “On
cpenune 20. Beka HACTYTajy KJbYYHH MOMCHTH 32 pasBoj npasa Mopa
¥ IPXABC [IOYUEbY 1A MPOIIUPY]y CBOj€ MAPUTHMHE TEPUTOPH]E pain
eKCIuIoaTanmje pecypca. ¥ CKiIaay ca HOBOHACTAIMM MOTpedama,
amMepuyKu npejaceaHuk TpymaH je mpomvpuo jypucaukuujy CAJl Ha
CBE pecypce KOjH ce Hajla3e Ha eMUKOHTHHEHTaIHOM mojacy. [Totom
Kananma npommpyje cBojy JypUCAUKCH]Y HaJl MOPCKOM TEPUTOPH)OM
y IUJbY ClpedaBama 3arahema cBojux Boaa Ha ponaTHux 100 HayT.
MUJba, a cIMYHO uyuHU U Wcnanp, anu Ha 200 HAyT. MUJba U TUME
n3azuBa cyko0 ca Bemukom bpuranujom.* OBakBU jeHOCTpaHU
MOTE3M JIp>KaBa Cy CBE BHUIIIE 3a0IITPaBalid Mel)yHapomHe ofgHOCce
U yCIOBWIH NMOTpeOy 3a I100aJHUM peryiucameM IpaBa Mopa.
[Ipeno3naBmu Ty npodiemaruky, ambacanop Manre npu YH — ApBuj
[Tapnoal967. roguHe je MOKpEHyo pacnpaBy Koja je KyJIMUHHpaia
nornucuBameM T3B. UNCLOS-a 1982. roqune.* 3Hauajan MOMeHaT
3a MUTame APKTHKA JIECHO C€ TEeT TOJIMHA KaCHUje KaJa je JHUaAep
tanammer Cosjerckor Casesza, Muxaun ['opbadoB o0jaBuo aa 6u
Apkruk Tpebao na Oyme TpaHchopMucaH y ,,30Hy Mupa“.*
4" Documents on the law of the sea: historical perspective®, UN, Unteprer: www.un.org/Depts/

los/conventi on_agreements/convention_historical perspective.htm#Historicalpercent20Perspective ox
23.07.2009.

* Hcro.

# The United Nations Convention on Law of the Sea— jecre criopazym koju je ycsojuna Tpeha
koH(epeHuuja Yjeaumenux Hanuja o npasy mopa (UNCLOSIII) i oHa je 0TBOpeHa 3a NOTIHCHBASE,
3ajenHo ca 3aBpiuHnM aktoM Kongepennuje u3 1982. Crynuia je HacHary 1994. ronuse, a ycTaHOBHIA
je T3B. eKCKIIy3HBHHU €KOHOMCKH mojac (ox 200 Muiba yaajbeHOCTH 07 00ajie) KOjH je MOCT0jao y
MelyHapoHoM npasy, anu Huje 610 Ha ofrosapajyhu Hauns nedunncan. [Ipeysero ca: http:/hr.wiki-
pedia.org/wiki/ Konvencija_o_pravu_mora, npey3ero, 1. 12. 2019

#  Taubman, P, Soviet Proposes Arctic Peace Zone, The New York Times, okrobap, 1987. , crp.
2, http://query.nytimes.com/gst/fullpage.html?res=9BODEODC173CF931A35753C1A961948260,
24.12.2019.
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Kao mocnenuna tora, UNCLOS je mao J€ruTUMHO IpaBoO
obaJickuM aprxkaBaMa (coastal countries) 1a eKCIIIOATHIITY CBE pecypce
y T3B. €KCKJIy3UBHOj €KOHOMCKO] 30HHU. [lapanenHo ¢ TuMm, oBaj
JOKyMEHT omoryhyje npkaBama 1 a ,,lipoJyXke* KOHTPOJy U U3BaH
rpanuue oz 200 HayTHYKUX MUJbA AKO CE BbUXOB EMMKOHTUHEHTAITHU
nojac mpyxa Jajbe o yrepheHe rpanuie.*

5. MOI'VRA PELIEBA

TpeHyTHO HHjelaH jeIMHCTBEH MPABHU PEIKUM HE yIPaBIba
ApkrrroM.* YmecTo Tora, cio60aH0 ce Moke pehu 1a je perynaropHa
civka Apkrrka nudysHa’ u 1a ce cacToju o1 MHOIITBA Mel)yHapOTHUX
YrOBOpa, Pa3HUX PETHOHATHUX M CYyOPErHOHATHUX CIIOPa3yMa, MEKOT
npaBa U HAlMOHAHHUX 3aKoHa.*

HepaBHoTexa y JerucnaruBu ApKTHKa HaBOIW HA 3aKJbydaK
Ia je pemieme WHKITy3uBHUjH Mehynapomau npuctyn.® [lorpeGHO
je IUIUIOMATCKUM U Mel)yHapoJHONpaBHUM METOAaMa PEIIMTH
nocrtojehe u cnpeuntn Oynyhe koH(MIMKTE HA APKTHKY Y LHJBY
XapMOHM3AITH]€ ¥ CTBAPakha KOXEPEHTHOT CHCTEMA, JIOK jOIIl YBEK MMa
BOJbE 32 ycaraniaBameM. HeorxomHo je koHauHo onpelerme rpanuia
apKTUYKUX JpKaBa, y3 MOAPa3yMEBaHO JIETUTHMHO MPaBO JAp>KaBa
Ha o10paHy HaMOHAJIHUX WHTepeca. Mmajyhu y Buay akryenHe
cykoOe cCrenujallHuX W TeHEepalHMX 3aKOHA, Ka0 W HEIOBOJHHO
peryimcame U OJCYCTBO XHjepapxuje y JIETUCIATHBH Je(pHHUCAE
HOBHUX ‘“‘©HEepPreTCKHX I'paHuIa* pelieme Mopa OUTH 3aCHOBAHO Ha
raropmu Mehynapoasor npasa. [Tienano y nenuau, Moxe ce pehn
7 je cuTyanuja Ha APKTUKY BeoMa KOMIUIEKCHA U Jla TI03MBake Ha
onpende mocrojeher mehynapogHor mpasa (Tpe cBera, oapendoe
npaBa MOpPa), Y3 BUXOBY HEIOPEUCHOCT, OXHOCHO HUXOBE PA3IHIHTE
MHTEpIIpeTanuje, He ooehaBa M3HaIaKeme 3a70B0JbaBajyher peniema

4 TIpema: UNCLOS, unau 76, maparpad 8.

4 CymnporHo TOME, AHTAPKTHK je jeAnHCTBeHO ypeher YroBopom o Anapkruky u3 1959.roaume.
Bunern Bumte: LillyWeidemann, InternationalGovernanceoftheArcticMarineEnvironment: WithPartic-
ularEmphasisonHighSeasFisheries, 2014, ctp. 228.

47 DavorVidas, The Polar Marine Environment in Regional Cooperation, in Protecting the Polar
Marine Environment: Law and Policy for Pollution Prevention,(DavorVidas ed., 2000), ctp. 102.

# L. Weidemann, InternationalGovernanceoftheArcticMarineEnvironment: WithParticularEm-
phasisonHighSeasFisheries, Ha. neno, ctp. 228.

4 Bumu Bunre: Donald R. Rothwell, The Law of the Sea and Arctic Governance, 107 Am. Soc’y
Int’l L. Proc, (2013), ctp. 271, 273.
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3a noctojehe copose. YnHM ce 1a HAC Tocaallba Mpakca J0BOIH J10
3aKJbY4Ka J1a Cy HEOIIXOHe ofipel)eHe n3MeHe 1 JOIyHe IIpaBa Mopa.

Mebhytum, nonyne nocrojeher mel)ynapoaHor npasa g0Boae
710 TIo3HATe Mojase: moehame Opoja OMIITHX 3aKOHA JOBOJIH JI0 CBE
Behe mojaBe nmoceOHMUX MpaBuiia, KOje, HEMUHOBHO, Y oJpeheHnum
MOMEHTHMA Ca Pa3INYUTHUX IO3ULHja MOTY CIWYHOM MHUTamby
NPUCTYNIUTH pa3iInduTo U THMe gohu y konpmukT. [Tonasehu ox Tora
1a ce noceOHu MehyHapoHH yroBopu ypelhyjy y ckiaay ca onnma seh
YCBOjJEHUM U OIILITET KapaKTepa, OCTaBJba Ce MUTAE JIa JIH CE OBa
nojaBa KJ1acu(huKyje Kao MpOrpeCHBHU Pa3B0oj MM KOAU(DHUKALIN]a; KA0
MOHAIIAkE Y CKIIY ca MOoCTojehuM NnpaBuiIMMa, WK j€ TO U3BECHA
nesujanuja?>?

PemaBame nmurama ApPKTHKA 3aXT€Ba MOCTETICHE METOE
Koje o0yxBaTajy HU3 KOHKpETHUX Kopaka. [IpBu kopak 6m morao
NIpeJCTaB/baTH prima faciae, n300p peleBaHTHOI MPABHOI aKTa U
TUME CBPCHUCXOJHHUX NpaBuia u npuHiuna. [lojaa Bumie nzdopa
HUje MpoOJeM UM HEMPUPOAHOCT, Beh rnocneauna cnenuGuaHoCTH
MmelyHapomHor mmpaBa. ApryMeHTaIuja u pacrpana cy OBJIe HEOIIXOAHH
eJleMeHTH Tmporeca. Hapemnu kopak, mMorao Om 0OyXBaTHUTH
neUHUTHUBHU M300p peleBaHTHOI IMPaBHOT akTa, IITO OTBapa
nBe moryhuoctu. IlpBa mpencTaB/ba XapMOHHW3AIHM]y HA4YEIIHO
CYKOOJbEHMX MpaBHJIa KPO3 MHTEpIpETalnjy, a Ipyra MoryhHoct
CTPUKTHO XHjepapXujcKo onpehuBame oHOCa CYKOOJLEHUX MTPaBHIIA.
Tex y oBOM Jipyrom KOpaky NpUHIMI lex superior, lex specialis v lex
posterior no0ujajy Ha 3Hauajy.”! Oaroapajyhom npruMeHOM, HaU3TIIC T
CYIIpOCTaBJbeHA MpaBuiia MOIJIa OU ce I0BECTH Y CKJIaiaH Mel)ycoOHo
3aBHCaH OJJHOC U JI0 Ta/la KOH(IMKTHO NOCTaBJbEHE HOpME OU MoTvIe
OUTH YKIIOIUBEHE Y MO3auK KOjU OU 3arpaBo MpeCcTaBbao MPaBHU
PEXKHUM 0 APKTHUKY, Ca KOHKPETHUM IIUJbEBUMA M IPUMEHOM Y MPOLIECY
peryimcama OTBOPCHHX MUTAbA.

6. 3AKJbYUAK

3a mehyHapomHe omHOCE APKTHK j€ MECTO MpeIIuTama
uHTepeca Behune HajMohHUjuX npskaBa. BbuxoBu MelhycoOHM ogHOCH
3aBHCE 3HAYAJHUM JIEJIOM U O] PEllIeHha apKTUYKOT MMUTamba U TUME

3 M. Koskeniemi, Has. aeno, crp. 22.
31 M. Koskeniemi, Has. neno, crp. 25.
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3Ha4yaj apKTUYKOT MUTamka MOCPETHO YTUUYE HA INIOOAIHO CTame
Mel)yHapoaHUX OTHOCA U Ha O€30€IHOCT MINPOM IUIaHETE.

VY cdepu TexHomoruje, 6e30eTHOCTH, TPEBEHIIH]e HEraTUBHUX
aKTUBHOCTH YOBEKa, MpOydYaBama CMUKOHTUHEHTAJIHOT Iojaca,
pasjammea MOPCKUX TpaHUIlA, 3alITUTE TMPHUPOJHE CPEAUHE,
MIPUBPEIHOT pa3Boja M Ap. APKTUK UTpa jeAHY O Haj3HAUYajHUX
yiora y OynyhHOoCTH YoBe4aHCTBAa. APKTHK j€ HE CaMO pe3epBoap
NPUPOAHUX pecypca U CTEUUIITE MOTEHLUjaTHUX TUIOBHUX ITyTeBa
21. Beka, Beh u 300r crenuuUHOCTH KOje YTUUYY Ha KOpUIITheHe
HETOBHUX OOTraTcTaBa CBOjEBPCHH 3aMajall HayKe U pa3BOja HAyUYHUX
1 nparehux npuBpeaHUx MOryhHOCTH Ha TII0OAIHOM HUBOY.

Haj3an, apkTuyko muTame MOKE MOTEHUHUJAIHO OAPEIUTH
cTaTyc MeljyHapoaHOT mpaBa KaKBOT 3HaMO Kao PEeryjaaTopHOT
cucremMa Mel)yHapoJHUX OfIHOCA M MHTepeca cy0jekara mel)yHapoHor
npasa. Jla 11 he YMHUOIM KOju MOTY yCKIIaAuTH Mel)yHapo1HO IpaBo
Jla 0I0BOpU Ha HapacTajyhe riobanHe M3a3oBe ocTaje Ja ce BHIU.
MelhyHaponHo npaBo, HaKo MOHEKAJl OCIOPaBaHoO, j€é HECYMHIHBO
JIOTIPUHEINIO U3BECHOj CTAOMIIHOCTH Ha I100aTHOM HUBOY o1 Jpyror
CBETCKOT paTa JI0 JaHaC ¥ Ka0 TaKBO MPE/CTaBIba HajOOJbH MEXaHU3aM
3a perynucame MelyHapoJHUX OJIHOCA KOjeé j€ YOBEYAaHCTBO
n3rpaauio. Hus ycnennux pemiesma npoodiema MelyHapoIHUX 0JHOCA
y MPOIJIOCTH, a TIOTOTOBO MUTAKE PEryyincama AHTAPKTHUKA Kao
JIOHEKJIE CIIMYHOT CTy4aja, 0CTaBJbajy MPOCTOp Ja C& MOKEMO HaAaTH
ycrenrHoM pemiesy. C Ipyre cTpaHe, HeCTaOMITHOCT MYJITHIIONIAPHOT
CBETA JAHAINIKHUIE U CYKOO MHTEpeca JBe O Tpu HajBehe mrodamHe
CHJIE TIO OBOM THUTamy JOMPHUHOCE HEM3BECHOCTH. 3HA4Ya] MUTaka
perynucama ApPKTHKA je CBaKaKO HECYMEHLMB H O]l TIPBOPA3PEIHOT
3Ha4aja 1 0CTaje Ja ce BUAM HCXO/ KOju he y 3HauajHOj MepH yTHIIATH
Ha OymyhHocT Mel)yHapogHuX ofHOCa, I100alHe CTAOMIIHOCTH U
YOBEUAHCTBA y LIEIUHHU.
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Natalija Radivojevi¢

FRAGMENATTION OF INTERNATIONAL LAW WITH
REFERENCE TO THE ARCTIC LEGAL ISSUE

- Resume -

The article deals with the current issue of the phenomenon of fragmentation
of International Law with reference to the current process of fragmentation of the
Arctic legal regime. Comparing the analysis of existing solutions in the Arctic and
pointing out the basic characteristics of the fragmentation of International law,
the author emphasizes importance of the Arctic in current and future international
relations, the absence of comprehensive, uniform and binding legal regulation in the
form of the Arctic Agreement, as well as the conflicts in the Arctic region and the
possibilities of potential, and very necessary harmonization of law in this region.
The author presents the Arctic issue as a potential determinant of the future status
of international law in a multipolar world, which in the process of fragmentation is
increasingly facing problems and challenges that threaten the stability of humanity
as a whole and to change the course of international relations and international law
we know.

Keywords: fragmentation, Arctic, Arctic legal regime, international law, Arctic
forces.

Ogaj pax je mpumibeH 20. maja 2020. ronune, a npuxsahen Ha cactanky Penakiuje 22. jyna
2020. romune.
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HOBA PYCKA APKTUYKA JOKTPUHA™"

- Caorcemax -

Pao ananuzupa nosy pycky cmpameaujy 3a Apxmux.
Veneo knumamcekux npomena apkmuyku pecuon oobuja cee
suue Ha 3nauajy. Ilpedceonux Pycuje Braoumup Ilymun
Hajasuo je yceajarwe cmpameeuje pazeoja Apkmuxa 0o 2035.
2ooute. Ilpema mum Hajasama cmpameeuja mpeba 0a yjeouru
AKMUBHOCMU HAYUOHATHUX NPOjeKama u 61A0UHUX NPO2pama,
uHBeCMuUYUOHe NiaHo8e UHGPACMPYKMypHUX KOMNAHUja, npo-
2pame 3a pazeoj apKmMuykux pe2uoHa u 2paosd, oakie jeoau
memesbaH niaw. Jlokaz ogum meporama cy opojke oa doecem
npoyenama ceux uneecmuyuja y Pycuju uoe na Apxmux. Konuxo
Jje apkmuuku pe2uoH eaxcar 3a Pycujy, coeopu u uurbeHuya oa
je Munucmapcmao 3a pazeoj /lanexoe ucmoxa npeumeHo8amo y
Munucmapcmeo 3a paszeoj /lanexoe ucmoxa u Apkmuxka, uume
Jje 0obuno u nuz Hosux ghynkyuja. O8axea pycka eKCnam3uja Ha
APKMUYKU PE2UOH, He OCMAB/bA PABHOOYUWHUM OCmae Opicase

Enexrporcka agpeca ayropa: nvecane9l.ncv@gmail.com.
Enexrponcka agpeca ayropa: milosdimic1991@gmail.com.
EnexrpoHcka anpeca ayropa: vladimirluznjanin@gmail.com.
W3abpanu paj ca koHKypea y yact npod. ap Pagocnasa CrojaHoBrha, y opraHusaruju

Karezpe 3a melyyHapozso npaso u MelyHapozue oxnoce [TpaBHor dakynrera Yausepsutera y beorpasy.
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Apxmuuxoe casema. CA/ cy 3aysene cmag da nehe npenycmumu
Apxmux Pycuju u Kunu, koja je maxohe 3aunmpecosana 3a osaj
npupooHum pecypcuma bozam pecuon. Ilojeounu amepuyru
ananumuyapu Hagooe oa bu Apkmuk moeao da nocmaue “‘bnu-
cku ucmok” XXI eexa. [ooune 202 1. Pycuja he npedcedasamu
Apkmuurkum cagemom u Henpeodsuouso je kaxo he ce cumyayuja
oasme pazeujamu y MyImulamepaitHum 0OHOCUMA OpH#casa 4ia-
Huya cagema. Ceéaxaxo he eKOHOMCKU acnekmu 0802 pe2uond
oumu y ¢oxycy, anu nocmoju u HU3 opyaux uzazosa. Aymopu
he y osom pady nokywamu oa oemasvhuje nojache mpeHymmy
cumyayujy, NPUKadcy eKoOHOMcKe U 2eonoaumudke acnupayuje
npe ceeca Pycke ®edepayuje anu u Opyeux opicasa uiaHu-
ya Apxmuuxoe casema, y3 c60j cy0 3aCHO8AH HA hakmuma
0 6yoyhum Kpemarouma MyImuiamepaiHux 00HOCA N08OOOM
ApKkmuka y MynmunoiapHom ceenty.

Kwyune peuu: Apxmux, Pycuja, cmpameeuja, pecuot, Braoumup
Ilymun, cnomna nonumuxa, Apkmuuku casem,
MehyHapoOHUu 0OHOCU, MYIMUNOLAPHOCH.

1. YBOJ

ApkTuK je naHac anu he nororoBo y 0ynyhHoctu, OuTH npeamer
CIIOpEHA 3aMHTEPECOBAHMUX CTpaHa, ajld Ipe cBera Hajehux cuiia
Mmehy muma, Cjenumennx AMepuukux /Ipxasa u Pycke denepanyje.
Ha ucniuty noBogom oBor nutamwa 6uhe u Opranuzanuja YjeaumbeHnx
Hanwuja kao u meHa pecopHa Teja, koja he mokymaru j1a ycrocTase
MpaBHY KOHTPOIY MOBOJIOM OBOT NMHUTama alii je Beh caga ynmuTHO
KOJIMKA j& HbHX0Ba MOh.

CaBpeMeHe pyCKe TEpUTOpHjaliHE MPETeH3Hje Ha APKTUK
MMajy CBOj 3BAaHMYHHU oyeTak jour 15. anpuna 1926. ronune, kaaa je
Cogjercku Case3 TBpIMO Ja leMy Ipunaaa cse usmehy 32° 04°35»E
(uctouno) u 168°49°30»W (3amaaHo). To ce ogHOCHIIO caMO Ha OCTpBa
Y 3eMJBHIITA Y 0BOj oOnactu. Jour 1957. romuHe 10roBopeHa je npaa
nomopcka rpanuia usmely Pycuje u Hopserke.? ITocie HEKOIHKO

! Leonid Timtchenko, ,,The Russian Arctic Sectoral Concept: Past And Present”, Arctic, 6p. 1,
1997, cp. 29-35.

2 Thilo Neumann, ,,Norway and Russia Agree on Maritime Boundary in the Barents Sea and the

Arctic Ocean®, The American Society of International Law, 6p. 34, 2010, ctp. 27-39.
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JIeIIeHnja CIIOpeha OKO Ta4HOT yTBphuBama rpanuie uzMely ase
npxkaBe, naHa 15. cenrem6pa, 2010. rogrHe MUHUCTPHU CIIOJHHUX
nocioBa Jonac I'ap Ctope u Ceprej JIaBpoB moTnucaiu cy cropazym
KOJUM Cy KOHAYHO, YCTICIITHO PEIHIIN BHIIECICIICHU]CKH CIIOP.

JHana 12. maprta, 1997. Pycuja je paruduroana Konseniujy
Vijenumenux Hamuja o npaBy mopa (UNCLOS). V ckmany ca
Konpennmjom YH o mpaBy mopa (UNCLOS), Pycuja je nmocnana
3axteB Komucuju YH o rpanunama kontuaentansor nojaca (CLCS),
300T MpoLIMpeka CBOT Iojaca Mpeko JBa rpedexa, JIoMoHOCOB u
Mennesbejes, 3a ornpuinke 320 kunomerapa. 20. genem6Opa, 2001.
roguae UN-CLCS HHje HU TOTBPIMO HU IEMAHTOBAO PYCKE TBPIHE
JI0 TaHAIIHET JaHa, TaKo Jia je 0Baj CIOp U JIaJbe HEePEIIeH, HaKo Cy
CBETCKU Hay4YHUIIM JOILIU 70 ca3Hama J1a je pycka CTpaHa y IpaBy
Kaja ce paau o MeHzesbejeBoM rpedeny.’

VY asrycrty 2007. ronuHe pycka eKCHeaulinja IMoj] Ha3UBOM
Apxkrtuka 2007, Ha yeny ca AprypoM UHMIHHrapoBUM, CTaBUJIA je
pycKy 3actaBy Ha qHO Mopa Ha CeBepHoM moiy. To je JonpuHENo
TE3U J1a ce MpobiaeMu Ha APKTHKY MOPajy pelaBaTy UCKJbYYHBO Ha
OCHOBY MelyyHaponHor npaBa, Mel)yHapoaHe KOHBEHIIHja O TIPaBy
Mopa U yHyTap yTBpljeHHx MeXaHH3aMa CTBOPEHUX pajii oglpeleBaH)a
rpaHuIa Apxasa Koje I/IMaJy KOHTUHEHTAJIHHU 1ojac. Pycuja je oBum
YIHOM, [T0Ka3ajia /1a moceayje MeKy MOh, alu 1 Jia je Ip>kaBa y yCIIOHY
KO_]a Hampenyje y HAYYHHM M TEXHOIOUIKHAM nocrurunyhuma anu u
BOjHMM.* CBakako je OMTHO MOMECHYTH ApKTI/I‘IKI/I CaBeT, BUCOKHU
MehyBrnaanH GopyM Koju ce OaBH MUTAmHMa C KOjIMa C€ CyouaBajy
BJIa/I€ M ayTOXTOHO CTAaHOBHUIITBO Ha APKTUKY U Takohe je Beoma
OWTHA MHCTUTYIIHM]a Koja ce 6aBu muTambeM ApkTuka u ynHe ra CAJl,
Kanana, Pycuja, [1IBencka, ®uncka, [lancka, Hopsemika u HMcnann.

MMUHUCTPH MHOCTPAHUX MTOCIIOBA U IpyTH 3BaHUYHUIM KaHaze,
CA/l-a, Pycke @enepanuje, lancke u Hopsernike cycpenu cy ce y
Wnynucary Ha I'pernanny Tokom Maja 2008. roquHe Ha ApKTHYKO]
OKEaHCKO] KOH(EepeHIUju M TaMo Cy HajaBwim Mimynucarcky
JeKJIapalujy, 9dju je jeJaH o MOoCTyara Jia ce CBE CTBapH Koje ce

3 Marc Benitah, ,,Russia’s Claim in the Arctic and the Vexing Issue of Ridges in UNCLOS*, The
American Society of International Law, 6p. 27/2007, Tom 111, ctp. 44-58.

* Valery Konyshev, Alexander Sergunin, ,,Is Russia a revisionist military power in the Arctic?*,
Defense & Security Analysis, 6p.30/2014, Tom IV, ctp. 323-335.

> Alexander Sergunin, Valery Konyshev, ,,Russia in search of its Arctic strategy: between hard

and soft power?*, The Polar Journal, 6p. 4/2014, Tom 1, ctp. 69-87.
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THUY JileMapKalyje u3mely npxapa kajia ce pajau 0 ApKTHKY, pemaBaJy
OounarepamHuM myteM. [Ipumep TakBor OuarepaiHOr cropasyma je
noroop usmelhy Pycuje u Hopsemike y 2010. rogunm.

2. BE3BE/IHOCHU (BOJHN) ACIIEKTU PYCKOI'
AHI'A’JKOBAIbLA V PETMIOHY APKTHUKA

ADpKTHK je o01acT koja je HajBehuM Jeom mpekpuBeHa JeaoMm,
aJIv ¥ TIOpeJl TOT'a OHA UM BEJIMKH '€OTOTUTHYKH 3Hauaj, HAPOYHTO 32
Pycky ®enepanmjy. Pycuja je u nanac npunylheHa 1a 10cTa KOpUCTH
apKTHuKe Jyke ApxaHrenck 1 MypMaHCK Kako y BOJHE CBpXe, 300T
WCILJIOBJbAaBakha BOJHOT OPOIOBJbA U HYKJICAPHHUX TIOJMOPHHMIIA, TAKO
1y TproBauke cBpxe cBoje ¢guore. Tume ApKTHK J100Hja Ha BETUKOM
TeOCTPATEIIKOM 3Ha4a]y, HAPOUUTO BOJHO-ITIOMOPCKOM.

[Tomrto cnoMumbEMO reonoNUTHYKY 3Hayaj] ApKTHKa, Tpeda oHJa
ucTtahy ¥ CTAaHOBMILTA KOja Ce TUYY OJTHOCA KOHLIENTa TAJIaCOKpaTHje
U TeypoKparuje y ogHocy Ha Apktuk. Hapouuto hemo Haracutu aa
TEOopHje Koje U 1aHac npeosinalyyjy, Tpedajy OuTu peBuaupane ycies
poOMEeHe KIIMMe Ha 3eMJbH KOje YTUIY Ha TOIJbEHhE Jiea Ha APKTHKY
YHMe Taj PETHOH KOjH je CMaTpaH CIIOPEIHUM Y CBAKOM CMHUCITY 100uja
CBE BHIIIE HAa 3Ha4ajy, KAKO BOJHO TAKO U EKOHOMCKH.

Hauwme Pycuja je kpo3 1iey cBojy UCTOpH]Y U pa3Boj, 3a/ip>kaiia
MIPUMAPHO CBO]j TEITYPOKPATCKH KOHIIETIT Pa3Boja Ip>KaBe OJHOCHO jaKe
KOITHEHE CHJIC HACYTIPOT HEKaJla MJIH U Cajla JaKuM TalIaCOKPaTCKUM,
MOMOpcKuM, cunama kao mro cy CAJl, Benuka bpuranuja utn.

HajkapakTepucTHYHHU]H je 3aKJbydaK aMEpHUYKOT aJMupaa
u BOjJHOr TeopeTnuapa Andpena MexeHa Koju je M3HEO 1a je
MOPCKO IIapCTBO 0€3 CBaKe CyMI»€ CBETCKO LApcTBO.® OIHOCHO
XT€O je Ja MOSHTUPA TUME JIa Cy TaJlaCOKpaTckKe Ap:kaBe HaapeheHe
TEIYPOKPATCKUM, UIIaK Tpeda ce 3aluTaTu Ja JH j€ U KOJUKO OBa
MOCTaBKa TaqYHa HAPOYHTO Ca TaHALIKEr acriekTa. Ha mera ce 3atnm
HacTaBiba Xendopa MekuHaep koju pazpaljyje TamacoKparcky
TEOPHjy, YCMEPEHY Ha JyrOpOYHY H30JIalNjy TeIypOKpPaTCKUX
¢dakropa.” OH cioMume 10jaM ,,reorpad)cka OCOBHHA HCTOpHje*

¢ Alfred Thayer Mahan, ,,The Influence of Sea Power upon History, 1660-1783“, Little, Brown
and Company, Boston, 1890, ctp. 25.

7 Jymwas [Tpopokosuh, ,,[ eorumrrka Apkrrka: Ka HOBOM 0HOCY TallacOKpaTHje 1 TelrypoKparuje”,
y 300puuKy: Ceem u noge eeononumuure napadueme (npupenyo: 1p Mutomup Crenuh), UncturyT 3a

nonuTHyKe crynuje, beorpan, 2017, ctp. 296.
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(Pivot Area), OTHOCHO TIPOCTOP HAJ KOjUM Tpeba Ja ce yCIoCTaBU
koHTpona. [Topen Tora yBoau Outan repMuH CBETCKO OCTPBO, KOj€ ce
CacToju O] HEKOJIMKO perroHa anu Mel)y \wrMa je HajBaxxHuju Heart-
land.® MaTEepec BEMMKUX TalaCOKPATCKHUX CHIIa je 0o aa 00y3majy
Pycujy kao HajBehy u Hajauy Tenypokparcky cuiny. Ha Tum ocHoBama
Huxonac CniajkmeH HacTaBiba pag MexeHa u MeKuHIEpa U BEIIUKY
naxmy nocsehyje pa3sojy camor nojMa Rimland, koju je mpeBacxoaHo
CITy’)KHO J1a CTIPEUH javyame jaKhX TEIYpPOKPATCKUX CHIIa, Ha TIPBOM
Mecty Pycuje, on ce oOMoTaBao oko EBpoasuje kao ,,cTparerujcka
aHakonma“.’ Hapouuto y n06a ,,XgaaHor pata“ oBa cTpareruja je
ciyxuna npumapso npotuB CCCP-a (Pycuje).

ApKTHK, yciea KIUMaTCKUX ITpoMeHa J1o0uja CBE BHUIIIEC Ha
3Ha4ajy a ciI000AHO MoXKeMo pehu a mpocTop Koju 3ay3uma Heart-
land uma cana joir jenan HOBU IpaBall pa3Boja u jaenoBama. Ctora
Cy CBE JIPKABE 3aMHTEPECOBAHE 33 PETHOH APKTHKA, IPE CBEra OHE
KOje MMajy TepUTOpHjaliHe MPETeH3Hje, T0Hele OUTHA CTpaTelIKa
JIOKyMEHTa Be3aHa 3a APKTHUK.

Kpo3 Boge Apkruka mpoiaze Hajkpahe moMopcke pyTe of
[MTanmduka 10 Atnantuka, HauMe Kpo3 TeputopujanHe Boae Pycke
®deneparyje ce mpoctupe Cerepuu mopcku myT (CMII, pyc. Cesepruiii
mopcxotl nyms), a Kanage u CAJl Ceseposzanaaau nacax (C3I1, enr.
Northwest Passages).*° Tokom nepuona XnagHor para kpo3 CeBepHU
MOPCKH YT HHje OUII0 103BOJBEHO J1a TIPOJIa3e CTpaHu OPOI0BH, CTOTa
je octao HeuckopuurheH 3a pa3Boj Mel)yHapoaHE TPOTOBHHE.

JacHo je n1a ApkTHK 100Mja cBe BehH reOnONIUTHYKH OTHOCHO
BOjJHO-CTpaTerujcku 3Ha4aj. CaMm KOHLIENT ,,CTPATErujCcKe aHaKoHIe™,
3Hajyhu unmeHnIIe Koje CMO M3HEIH JI0 CaJla, Ha HEKW HAuuH T10CTaje
HeMoryh u HeoCTBapJbUB, jep pycKa apKTHUKa obana je qyradka 22.000
KujaomeTrapa, ogHocHo caM Heartland moGuja nupexran mpuctyI
CBeTCcKOM JIeIeHOM OKeaHy, a je yiora Rimland-a Ha Heku HauuH
orpaHuueHa, a aBHe oonactu Cubupa ucy Buie aeo Hinterland-a.™

8 Xandopn Makunpep, ,,/lemokpamcku udeanu u cmeaprocm*, Metaphysica, Beorpaa, 2009,

crp. 82-83.

® Nicholas Spykman, ,,Americas Strategy in World Politics. The United States and Balance of
Power*, Harcourt, Brace and Co, New York, 1942, ctp. 17.

0 Nywan IIpopokosuh, ,, Pecuonanna 6e36eonocm u meopuja peanusma: cmyouja ciyyaja
Aprxmuxa*, ®axynrer 6e36enHocTH YHUBep3uTera y beorpany, beorpan, 2017, crp. 263.

1 Mywan [Ipopokosuh, ,,[eorumrrka ApkTika: Ka HOBOM 0iHOCY TallacOKparHje u Teiypokparuje™,
HaB. zaeno, ctp. 307.
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Crora hemo y oBOM jiey pajia JaTu aKkIeHaT HA PYCKOj JOKTPHHHU
BE€3aHO 32 APKTHK, HAPOYHTO BE3aHO 32 Pa3BOj U MoBehame PyCKux
BOJHHX KallallUTEeTa Y TOM PETHOHY.

Yak cemam cyOjekara Pycke denepanuje neTMMAYHO WU
MOTITYHO TMPHITaJa apKTHYKOj 30HU, Ha TOM IPOCTYPY )KUBH OKO TPH
MUJIMOHA cTaHOBHUKA Pycuje, nmpusBoau ce 80% pyckor raca, 60%
Oakpa, mpeko 85% Hukia u kobanrta u 95% meTtana rIaTuHCKe TpyIe,
wro 3ay3uma 15% BJIII-a u 20% pyckor n3Bo3a.'? M3HeBIn oBe
napameTpe, Kako aeMorpadcke Tako U eKOHOMCKe J00uja ce mupa
CITKA O TOME KOJIMKO je APKTUK OuTaH 3a pazBoj Pycuje y OynyhHoctw.

Pycuja je jomr 2007. ronune y moapydje ApKTHKa IOCana CBOjy
eKCTIeINIIN]Y KOja je Ha JTHO OKeaHa, ucro CeBepHOT 1moJia Ha JyOuHU
o1 4.261 metpa mobosa pycky 3acraBy oj Hephajyher Turana.'

Beh 2008. roqune je pycku MpenceaTHuK oJo0pHO JOKYMEHT
o HasuBoM ,,OCHOBe JpkaBHE nonuTuke Pycke deneparuje Ha
Apxkruky 3a nepuon 10 2020. roqune’. ' Pycke eHepreTcke crpareruje
n32003. u 2008. roguae a 3ajenHo ca muMa 1 CTpareruja HalfmoHaIHe
6e36eqnocTu Pycuje u3 2009. roaune, Harnariasajy npupoaHe pecypce
ApkTHKa Kao BeoMa OuTHE 3a pa3Boj Pycuje y Oynyhnoctn.'

[Tocne crparernje u3 2008. ronuHe q0HETA je U APKTHYKA
crpareruja u3 2013. ronune koja je HATO okapakrepucana Kao IJ1aBHY
npetwy Pycuju y pernony ApkTHka, K0joj ce Tpeda CynpoTCTaBUTH.

Craprerujom u3 2008. ronune Owie cy npensuleHe e
eTare 3a peajausanujy, y npBoj eranu a0 2015. roquHe KJbY4HO je
Jla C€ CTBOPE TAKBH YCJIOBM 3a jadyame HAIIMOHAIHE 0e30eTHOCTH
pa3BojeM apKTHYKor peruona. Tume ce jom 2013. romuHe KpeHyI0
ca 00HaBJbAKHEM CEIaM BOJHUX aepoipoMa Ha APKTUKY KOjU Cy OWIIH
HamymTeHu jomn of BpemeHa pacraga CCCP-a a ycnocTtaBibeHa je
u noceOHa IIpBa apkTuuka Opuraga Crparenike komanae CeBepHe
¢dnore y neuemOpy 2014. ronune.'® ok y apyroj ¢asu g0 2020.

2 Nywan [popokosuh, ,, Pecuonanna 6embednocm u meopuja peaiusma: cmyouja ciyuaja
Apxmuka “,uaB. neno, ctp. 271.

13 bopuc Kpusokaruh, ,,Enyukxionedujcku peunux mehynapoonoz npasa u mehyHapoonux oonoca “,
Cnyx0enu [macuuk, beorpan, 2010, crp. 66.

4" Dmitri Trenin, Pavel K. Baev, ,,The Arctic: A View From Moscow*, Carnegie Endowment for
International Peace, Washington D.C, 2010, ctp. 9.

1> Stacy Closson, ,,Russian Foreign Policy in the Arctic: Balancing Cooperation and Competition®,
Kennan cable, The Kennan Institute, 6p. 2/ 2017, ctp. 2.

16 Nywan IIpopokosuh, ,, Pecuonanna 6e3bednocm u meopuja peaiusma: cmyouja ciyuaja
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roauHe Tpebdajy aa ce 3aBpiue xuaporpadcku pagoBu U ypahena
JOKyMeHTaluja OuTHa 3a Mel)yHaponHy mpaBHY BepHPHUKALH]Y
CIIOJbHE TpaHulle KOHTUHEHTaIHOT rpebeHa Pycuje y CeBepHom
JIeIeHOM OKeany. !

Taxohe pycka BojHa cTpareruja pasMeniTama cHara Ha ApKTHKY
ce omieNia U Kpo3 jayarme HyKJICapHHUX IMOTEHIM]jala 3a oaBpahame
MOTEHINjaTHUX HeTIpjaTelba, IITO CBAKAKO yTHYE Ha PyCKe ITI00aIHe
BOjHe onepanuje. Bojuom noxrpunom u3 2015. ronuHe je HaBeAEHO
na he Pycuja cBoj ceBepHU 00K OpaHUTH KOMOMHOBAHUM KOITHEHUM,
Ba3IyIIHUM, HYKJICApHHM W IOMOpPCKUM cHarama.'® ButHO je
HaIlOMEHYTH J1a je Ha APKTHUKY CTallMOHMpaHa HajBeha pycka BojHA
¢nora, CeBepHa (0Ta, K0ja UMa JIAK MPUCTY ATIIAHCKOM OKEaHy
a 'y 4MjeM cacTaBy ce Haja3e U CTpaTelIke HyKIeapHe IIOAMOPHHUIIE.

Apkruuka crparervja 3a 2013. ronuHy nocraBuiia je IJIaBHE
3aJaTKe 3a pycKe BOJHE CHAre.

Onu yxipyuyjy cnenche:

1. O6e36ehuBame MOBOJBHUX YCIIOBA y PYCKOj apKTHUYKOj 30HU U
OJIp>KaBamk-€ HEONXOHOT HUBOA O0pOEHE TOTOBOCTHU OpPYKaHUX
CHara y CKJIaay ca MmocTojehuM W mpeaBUIbUBUM BOJHUM
ONaCHOCTUMA U NPETHAMa;

2. CnipoBoheme mpunpema 3a J0CTH3alke HUBOA CBEOOYXBaTHE
O6opOeHe W MOOMIIM3AIMjCKE CIIPEMHOCTH JOBOJbHE 1a (a)
CIIpEYH HEBOjHE MPUTHUCKE U arpecHjy NpoTus Pycuje u imeHnx
caBe3HHKa, (0) 00e30enuT cyBepeHa npasa Pycuje y cBojoj
ApPKTUYKOj 30HU U MOTYNHOCTH 3a HECMETAaHO CIpPOBOheme
CBUX HEHUX aKTHUBHOCTH, (B) IPYKH CTpaTelIKo oABpahame u
(r) onbuje arpecujy y ciiy4ajy opy’KaHHX CykoOa M MOCTUTHE
NPEeKU HellpHhjaTesbCcTaBa MoJ YCIOBUMA KOjU 33J10BOJbaBajy
uHrepece Pycuje;

3. IloGospIIame CTPYKType, cacTaBa, BOjHE, EKOHOMCKE H
JOTUCTUYKE MOJPIIKE OpPYKAaHUM CHarama, Kao M pPas3Boj
HH(]pacTpyKType Be3aHE 3a CMENITaj TUX CHara y pyckoj
APKTHYKOj 30HU ¥ CUCTEMY OIIepaTHUBHE MOAPILIKE Y MOAPYIjuMa

Apxmuxka “, HaB. neno, crp. 272.
17

Hcro, ctp. 273.

'8 Stacy Closson, ,,Russian Foreign Policy in the Arctic: Balancing Cooperation and Competition®,
Kennan cable, The Kennan Institute, 6p. 2/ 2017, ctp. 5.
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pasMmerniTama Tpyna HaMEHhEHUX H3BOhemY 3ajaraka Ha
Apkruky."

IIpu tome je Pycuja 2014. ronune peopranusoBaia CBOjJY
PETHOHATHY KOMaHIHY CTPYKTYpY, OCHOBaBIIN 31pyxkeHy CTpaTemky
koMany (CeBep) 3a ApkTuuku peruoH. 3ajeqHo ca CeBepHOM GrioToM
OBa CTpaTelika KOMaHja j€é OJrOBOpPHA 3a CBE BOJHE aKTUBHOCTHU
Ha BEJIMKOM IMPOCTOPY ceBepHe Pycuje, ykibydyjyhu Ty U pycka
octpaBa y CeBepHOM JieJIeHOM OkeaHy. Tpeba HalOMEHYyTH /1a caMo
y 2017. ronunau, CeBepHa ¢uiota je onpskana oko 4700 Bexxou u 213
BEXOM MCTIaJbHBama POjeKTHIIa, a y jyHy 2018. ronuHe onpkane cy
HeHajaBJbeHe HajBehe BojHE BexOe y 331X JIECET rOANHA.

Pycka ®@enepanuja je movena MoHOBO Ja MPOU3BOIM BOjHE
JIE0JIOMIIC Ha HYKJICApHU TIOTOH, KOje je Todelsia J1a CTaBjba y
ynotpeOy Beh ox 2016. rogune, a moctoje u oapeheHe uHaUIHM]e 1a
he 6utn Haopykanu u Kpcrapehum pakerama.”’ HapaBHo mopen cBe
jaunx MOMOPCKHX cHara, Pycuja jadya u cBoje KOMHEHE TpyIie, Mpu
yeMy peakTHBHPA WM YCIIOCTaBJba HOBE 0a3e 3a KOITHEeHe jeuHuLe. Y
MIPHJIOT TOME TOBOPH M3jaBa MUHHCTPA BOJHOT PycHje Koju je n3jaBuo
y janyapy 2017. ronune na he ce y ApKTUYIKOM PETHOHY H3TPaUTH
HOBHUX CTO OOjekara.

[Ton xomannom 3napyxene Crparenike komanje (CeBep) Hanaze
ce JIBeé MOTOpU30BaHe Memlaujcke Opuraje Koje cy mporuie ooyKy
3a apKTHYKE YCJIOBE M KOj€ Cy 3a paslIuKy O]l KIIACHYHUX JIAKUX
nenajanjckux Opuraaa omnpeMsbeHe y MOTIYHOCTH TEHKOBUMA,
OKJIOITHUM BO3WJIMMa, CaMOXOJHOM apTUJHEPHjOM, CHCTEMUMa
Ba3IylIHe Oq0paHe U Takohe KamanuTeTMa 3a Ba3ayliHe Hamaze.?!
[Topen jauarma KarmanuTeTa KOMMHEHUX ¥ TIOMOPCKHX CHara, Pycuja jaua
Y CHare paTHOT Ba3IyXOIUIOBCTBA M IPOTHBBa3AyIIHe of0paHe. Hanme
jorr 2007. romyHe TIOYEsI0 ¢€ TTOHOBO Ca TPAaHUYHUM MaTPOIUPAHEM
cTparemkux oombapepa Iyror 1oMeTa y peruony ApKTHKA. 3aTHM
Majo npe ¢opmupama 3apyxeHe crparemike komanae (Cesep)

19 Ekaterina Klimenko, ,,Russia’s Arctic security policy: Still Quiet in the High North?, SIPRI
Policy Paper, 6p. 4/2016, ctp. 18-19.

2 Franz-Stefan Gady Will Russia Arm Its Icebreaker Fleet With Supersonic Cruise Missiles?,
Internet, https:/thediplomat.com/2017/05/will-russia-arm-its-icebreaker-fleet-with-supersonic-cruise-
missiles/ 25/02/2020.

2 House of Commons Defence Committee, On Thin Ice: UK Defence in the Arctic Twelfth Report of
Session 2017-19, Internet, https://publications.parliament.uk/pa/cm201719/cmselect/cmdfence/388/388.
pdf 25/02/2020.
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objaBsbeHo je na he Pycka Dexepamnuja HampaBUTH TPUHAECT
aepopoMa U JIECET palapCKuX CTaHHIA Y PeTHOHY ApKTHKa.? butan
MoOMeHar je 0uo y aeremopy 2015. romuHe Kaa cy moMeHyTO] KOMaH !
JlaTe COTNICTBEHE Ba3/yIIHE U MPOTUBBA3IYIIHE CHAre 1a Ou MoIia aa
M3BOIM MIOBepeHe joj 3aaarke. Beh 2018. ronqune je o6jaBsbeHO na he
pyCKe BazIylIHe MaTposie Ha APKTHUKY Jia IPOILUpPE CBOj€ JIeNI0BAbE,
KakKo IITO ce THu4Ye OPOJHOCTH Marpoja Tako U y Be3M reorpadceke
MMOKPUBEHOCTHU MPOCTOpa KojuM he ce marponmparu.

OBu nHPACTPYKTYPHHU PaIOBH CY YCKJIaly ca IUIaHOBHMA, 110
kojuma 10 2020. ronguHe Tpebda 1a ce pazMecTe KOMOMHHUBAHE OpY)KaHe
CHare, Kako pycKe BOjCKe, TPaHUYHE MOJIHUIIN]€ TaKo U 00aJICKe CTpake
a CBE y CBPXY 3aIlTUTE PYCKUX EKOHOMCKHX U MOJUTHUKUX UHTEpeca
Ha ApPKTHUKY.

3. EKOHOMCKHU MHTEPECH PYCHUJE HA APKTUKY

Uak HU TOKOM XJaJHOT para OBaj JIe0 IUTaHEeTe HUje Ouo y
¢doxycy. Unmak cBe ce mpoMeHMII0 TOKOM MpBe aeneHnje X XI Bexka. Y
ucrpaxuamwy n3 2008. ronnHe Koje Cy M3BEIIM aMEPHUKH T'€0JI03H,
MOKa3aJIo Ce JIa Ce MCIO ApKTUYKOT Jiea Kprje 95 munujapau 6apena
pesepBu HaTe, kao u 44 munujapae Oapena NPUPOIHOT raca, mrTo je
0Kk0 15% HEOTKpUBEHUX CBETCKUX pe3epBH.” OTKako ce ca3zHalo Ja
WCIIOJI T€ HeTIperyieiHe Oelle MyCTUILE O] BEUHOT JIeAa M CHETa, JIekKe
OTPOMHE KOJIMIMHE CBETCKHUX pe3epBH HahTe U raca, modesna je 6opoa
3a JiefieHa IPOCTPAHCTBA. 3a Te MPUPOIHE PECypce 3aMHTPECOBAHH
cy Pycuja, CAl, Kanana, Hopremika, /lancka, [lIBencka, duncka, a
y crop ¢y ce ykipyuriu u Vcmana n Kuna.

Pycka denepamnuja ka0 u cBaka 030MJbHA JIp)KaBa MpaBH
CTpaTerujy Ayropo4yHo. [maBHu ik je Tpanchopmaija ApKTHKa
y BeoMa BaXHY PYCKy CTpaTemiKy 0a3y MpUPOAHHUX pecypca HaKOH
2020. ronuHe ¥ O4yBamkE YIIoTe 3eMJbe Kao Boaehe apkTuuke cue.

300r mio0anHOT 3arpeBama apKTHYKa pervja ce 3ampaBo
yMamyje, a BEYUTH JIeJl ce TIOBIaYu. TOKOM JIETHUX MECELU OTOIH
ce MHOTO BHIIIE JIe/[a HEro HeKaja mpemMa npoieHaMa excriepara. Kama
j€ MoCTajo jacHO IITa C€ KpHje UCMoJ Jiena, BehnHa 3emaba Koje

2 Catherine Harris, Frederick W. Kagan , “Russia’s Military Posture: Ground Forces Order of
Battle " Institute for the Study of War and the Critical Threats, Washington D.C, 2018, ctp. 14.
# Mark Nutall, Encyclopedia of the Arctic, Routledge, New York, 2005, ctp. 702.
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Ieajy kKa ApKTHUKY McKa3alia je MHTEpPECOBambE J1a CBOJY TEPUTOPH]Y
npormpe Ka ceBepy.”* EkoHoMmcku naTepecu Pycuje Ha ApKTHKY MOTY
Jla ce IocMarpajy Ipe cBera Kpo3 JBe KOMIOHEHTe. To ¢y MpUpoIHU
pecypcu u CeBepHu nomopcku nyT. [Tyt npexko CeBepHOr JieieHOr
OKeaHa, KOjU ce KOPUCTHO BEKOBUMaA j€ YaK 3BaHMYHO AePUHHUCAH
PYCKHMM 3aKOHOAABCTBOM. APKTHUYKa IOMOPCKA Tpaca ce MpOTexke
o bapennoBor mopa 1o bepuHroBor Mopeysa Kpo3 apKTHUKE BOJIE.
[TytoBame CeBepHUM MOPCKUM IyTeM Tpaje yak Tpehuny kpahe
Hero nposnasak kpo3 Cyenku kanan. IIpema cajammeM cTamy oBa
CeBEpHa pyTa je Y HaJIIOTOAHHU]EM CTamy 3a IJIOBUIA0Y OKO JIeCeTaK
HeJieJba y TOKY TOJIMHE. JeTHa 0/ peTKUX KOPHCTH KOje MOT'y J1a IOHECY
KIIMMaTCKe MPOMEHE U Jlajbe 3arpeBame IJIaHeTe, jecTe Ta ja he ce
Opoj Heesba Koje Cy MOBOJbHE 3a IUIOBUI0Y OBOM pyTOoM yBehaBaTH.
[pomor cenreMOpa apKTUYKKA MOPCKH JIeJ] JOCTUTAO j& HajHUKH,
pexopauu HUBO. Hayununm kaxy na 6u ox 2030. mo 2040. rogune
MoTII0 OuTH JieTa 6e3 iea y motmyHocTd. CeBepHH MOPCKH IMyT OO je
OTBOPEH OKO IIECT MECEIH MPOIILJIe TOANHE, a TpeiBuhama U1y 1a ou
CEe30Ha MOIJIa J1a Ce MPOJY>KU Ha OKO 8 MECEIM Y HapeAHO] ACLEHH]HU.
Tpancnopt oBom pytom ce yBehao uak 11 myrta ox 2012. rogune.
[Ipema 3BaHUYHUM TIpOIIEHAaMa PyCKOT MUHHUCTapCTBa €KOHOMH]E,
ceBepHa pyTa OM MoIvIa Ja YMHHM ToTOBO TpehuHy kapro caoOpahaja
usmehy Espore u Asuje 10 2030. roqune.? Pycku 3BaHUYHUIINA TBP/C
na CeBepHu MOpckH nyT Huje puBai CyenkoM kaHaiy, Beh 3anpaBo
Heka BpcTa JjonyHe. Kako 61 cmamuia onepaTuBHe TPOLIKOBE, Pycuja
he oBe roguHe oMoryhuTu mioBuinMa Koja HUCY y MOTIYHOCTH
orpeMJbeHa Jia mpel)y TOKOM HEeTIOBOJbHU]ET MepHo/ia, KOjU TPaje OKO
7IBa Mecella cBake ropuHe. Takohe cMameHa cy orpaHuuemha OpogoBruMa
na je 103BoJbeHa mioBua0a 6pomosuma 10 100 000 ToHa TEXKHUHE.
Jonur-/leor Kum, nupextop Jy>KHOKOpEjCKOT TOMOPCKOT MHCTUTYTA,
npensuaeo je aa he caodpahaj usmely Espone u Asuje nyx pyrte
pactu 3a 6,5 % Ha roguimeM HUBOY. [Ipema mweroBuM nporeHama
6e30eTHOCHH, TTOBUI0CHHU TPOIIKOBY yBehaHU Cy U Bapupajy, ajiu Cy
obuuno 10 go 15% yBehanu y omHocy Ha 6e30€HOCHE TPOIIKOBE Y
Cyenkom kaHany. nak ykynHO mieaHo, HAKOH ILITO € ypadyHajy U
JMCTaHIA U BpeMe, 300T 0CeTHO Kpaher MmyToBamba, MOXKE Ce YIUTEAETH
yak 20% y ogHocy Ha myTtamy Kpo3 Cyeuku kanain. HapaBHo oBa

2 Alexey Piskarev, Mikhail Shkatov, Energy Potential of the Russian Arctic Seas: Choice of

Development Strategy, Elsveir, Oxford, 2012, ctp. 34.

% Rainer Mattysek , Climate Change, Air Pollution and Global Changes, Elsveir, Oxford, 2013,
crp. 82.
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pyTa uMa cBoja orpaHuuema. UnmeHula je 1a KIMMaTCcKe IpoMeHe
omoryhaBajy HoBe MOTYNHOCTH Ha TIOJIApHOM CEBepY, ycieanhe BuIie
MTOMOPCKUX aKTHBHOCTH. MeljyTHM CBEyKYyITHU HEIOCTaTaK IIIaBHUX
JyKa B Apyre KpuTH4He HHPpacTpyKType Ouhe 3Ha4ajHa mpenpeka
CBaKOM JIaJbeM pa3Bojy. JlerajbHe HaBUTallMOHE Marle, METEOPOJIOIIKH
1 OKeaHOrpa()CKH MOJalY U PaJN0 U CaTeINTCKa KOMYHHKaIMja Tpeda
KOHCTaHTHO J1a ce yHanpel)yjy. Kao mro je HanmoMeHyTo jou y nporeHu
Apxkruukor caBera u3 2009. ronuHe, mMUpeme HHPPACTPYKTYpe Mopa
YKJbYUYUBATH U 11000JbIamke 0e30eanoctu. Pycuja rpaam oxo 10 myka
3a momoh ayx pyTe, yBehaBa clloOCOOHOCT Tpa)KeHa U CrialllaBamba.
[Topen HOBHX JTyKa IIOCTOj€ W CTape jOIIl Of BpeMeHa 1apcke Pycuje
nnu CCCP-a. Haj3nauajuuje nyke cy MypMaHCK, ApXaHTIeJCK,
Jlabutnanru/Canexkxapn, Jynunka, WUrapka, Jukcon, Tukcu u
[MeBek.?

Kao mTo je mperxoqHo pedyeHo rpaje ce HOBE JyKe ajiu
MOJICpHH3Y]y CTape momyT oHe y Mypmancky TokoM 2015. ronune.
Pycwuja je nocra ynoxxuna y cBeykymnHy MoaepHu3aiujy. Tako je uzmely
OCTaJIOT OJUTYYEHO U Jia ce MOjepHHU3yje HykieapHa ¢uiora. Kako
Pycuja nma HajmohHMjy HykIIeapHy (UIOTY M HajBHIIE JIeI0JIOMAIIa,
6uito je jacHo na he To OuTH 030MJbaH M JyropoyaH mnocao. Tako
je kpajem 2019. ronuHe 3aBpIIEH W NYIITEH y paj Jiegojomail
“Vpan”.?” Jlenonomail je mpaBo WHKEHEPCKO YyI0 - MaIlMHA Jyra
173 metpa u BUcoka 52 MeTpa, criocoOHa 3a JIOMJbEH-E JieJa Ae0JbuHe
oko 3 merpa. TpenyTHu 1uiaH je aa Oyne usrpaheno 13 oBakBuX
nenonomaria 10 2030. ronunae. CpeauHOM jaHyapa, MOCIeAmhEr JaHa
CBOT IIpeMHjepCcKoT MaHaaTa, JMutpuj MeaBenes je moTnucao ykas
0 u3/Bajamby U3 Oylera Mpeko JBe MUJIHMjape aMEepHUYKUX Jlojapa
3a W3rpaamy HajMohHUjer nmemonomiia Ha cBety. bpon he ce 3Batu
“Jlupep”. Jlenomomarr he 6utu 3aBpiieH 1o 2027. roqune. buhe To
HajCKYIUBM MPOjeKaT y UCTOPHjU caBpeMeHe Pycuje, anu yjeaHo u
€KOHOMCKH HajyHOCHH]H, HE caMo 3a PycHjy Hero 1 3a ieHe mapTHepe.

HajzanumspuBHju puMep pyCKHUX yiarama M pa3Boja OBOT
peruona jecrte ruytajyha HykineapHa enekrpaHa. Pycuja je jequna
3eMJba y CBETY KOja KOPHCTH IUTyTajyhe HykieapHe enekrpane.” [Ipsa
yTajyha HykiieapHa enekrpana “AxaneMuk JIoMOHOCOB” MyIITeHA

2 Marlene Laruelle, Russia s Arctic Strategies and the Future of the Far North, M.E. Sharpe, New
York, 2013, ctp. 204.

27

Hcro, crp. 120.
28 Marlene Laruelle, Russia s Arctic Strategies and the Future of the Far North, nas. neno, crp. 123.
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jeypanxpajem 2019. roqune. [1nanupana je u3rpama 0caM CITHYHIX
MOCTpOojerha Koje he cHabeBaTn eHeprujoM pycke MPUMOPCKE TPajioBe
Ha ceBepy. [lnanoBu cy na oBe enexrpane yoynyhe o6e30ene u cTpyjy
BEJIMKUM TaCHUM HHCTalanujamMa y ApKTHYKOM OkeaHy. Baspamo
6u u cniomenytu [Ipupa3noMHO MoJbe, IPUMOPCKO HAPTHO TOJBE Y
ITeuopckom mMopy koje he oOyxBatutu oko 40 Oymoruna. To je mpsa
Ha cBeTy miardopma 3a HapTy OTHOPHA HA JIeHd, a U MpBa oQIIop
Apxruuka rmardopma.

Cge 0BO yKa3zyje Ha 030MJbHOCT Pycuje 1a HICKOpUCTH IPEHOCTH
koje uma. L{uss je HapaBHO n3BYhH cBe MOryhe eKOHOMCKE MOTOTHOCTH
KOje Ipy»a 0Ba HErocTosbyOuBa 06macT. Pycuja je 3aucta eKoHOMCKH
nuep Ha APKTHKY, M 3aCUTYPHO j€ YUBPCTHIIA CBOJY TIo3uIHjy. Mako n
JlaJbe MMa MHOTO M3a30Ba M OHUX KOju he MoKyIiaTy aa ocrope mheHa
mpaBa, Mpe cBera 300T MPUKPUBEHUX EKOHOMCKHUX HHTpeEca.

4. BAIITUTA XXMBOTHE CPEJIMHE HA APKTUKY KAO
NMIIEPATHB

Knumarcke mpoMeHe cy HEMUHOBHO yTHIIAJIE Ja C€ jeaH Je0
CBETCKE MAXKE YCMEpH Ka APKTHKY M CaHTama JieJla Koje HecTajy
300r yOp3aHoT 3arpeBama miaHete. [lopea Tora mTo je caM ApKTHUK
MPUCTYNavyHUjH, OBA] PETHUOH j€ 3alpaBo CBe pamuBHUjU. Exocuctem
j€ YrpoXKeH, a JieJ ce TOMU M Tako ce moBehaBa HMBO BOJE Y CBUM
CBETCKMM MOpHMa. 300T OJIaKIIaHOT MPHUCTyNa U Beher nmpucycraa
JbY/IH, Cajia TIOCTOJU U OTIACHOCT OJ1 3araljuBara )KHUBOTHE CpeIuHe.”

Jenan on maBHUX HHMJbeBa Pycuje y crpareruju 3a ApKTHUK
jecTe 3alThTa eKOCHUCTEMa M XUBOTHE cpeanHe. To je u BuIe
IyTa U3jaBJbUBA0 MUHHCTAp crosbHUX mnocioBa Ceprej JlaBpos,
onrosapajyhu Ha ontyx0e. Pycuju je To moceOHO y HHTpecy ¢
003MpOM J1a Y HEHO] apKTHUKO] PErvjH KUBU MPEKO TPU MHIMOHA
JbyIH, yOeIJbUBO HajBUILE O CBUX APKTUYKUX 3eMaba.

Tokom 2013. ronune, ['acipoMoBe aKTUBHOCTU Ha APKTHKY
y3pOKOBaJie cy mporecTe ekoyomkux rpynanuja. ['punnuc(Green-
peace) ce ycnpoTtuBuo Oymiemy HadTe Ha APKTHKY jep je Oymieme
HapTe HAHENO MITETYy aApKTUYKOM EKOCHUCTEMY M 3aTO IITO He
ocToje Mepe oOe3behema koje Ou crnpeunie u3auBame HadTe.

» Martin Stendel, Climate and climate change with an arctic perspective, Advances in ecological
research, Academic press, Boston, 6p. 40/2008, ctp. 112.
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Yak cy aKTHBHCTH OBE OpraHHM3aluje MOKyIIald 1a Ce€ UCKPIIajy Ha
wiardopmy [Ipupasznomuaja.’’ Kao onroop, pycka odajicka crpaxa
j€ Tpey3enia KOHTPOJy HajJl OpOoJoM M yXaliCujia aKTUBUCTE, KOjU Cy
yop3o mymrenn. U3 genepanuor Oyyera ce u3aBajajy CpencTna 3a
HACTaBaK UCTpakuBama Ha ApkTuky. To omoryhaBa ctabunuzanujy u
HmMpee AenatHoctu Pycuje y Mel)ynapoaaum Bogama Kao U 3aIlTHTY
*uBOTHE cpenuHe. [TocToju u moBeha uCTpakuBavKa CTaHUIIA, BAKaH
(haxTop obe3behema pycKor MpHUCYCTBa Y BUCOKUM TeOrpaCKUM
perrnoHnMa ApKTHKa KOjuM ce yuspiihyje npuopurer Pycuje npu
OuyBamy NMpUpoae ApKTHKa.

Pycku nHTpecH kaja je y MuTamy 3allTHTa )KUBOTHE CPEIUHE
MOKJIANajy ce ca Jekiapanyjama ApKTUYKOT caBeTa. 3ampaBo akKo
jom jemHoM yropeaumo pycku ctaB ca CAJl, Pycuja je MHOTO BHIIIE
3a0pHHYyTAa 32 KUBOTHY CpeIUHY 1 eKocucTteMe Ha ApkTuky. CAJl cy
JI0CTa y3/KaHe U IOpel MHOTOOPOjHHX arelyia lbeHUX CTAHOBHHKA Ca
Aspacke. LlmpeBu Pycuje cy ogpuBU pa3Boj W 3alITUTA KHUBOTHE
cpenuHe Ha APKTHKY, TyTOPOYHO IJIEaHo, jep Cy KIIMMaTCKe IPOMEHe
030MJbaH U3a30B.

5. 3AKJbYUHA PASMATPABA

Crpareruja Pycke ®enepanuje 3a ApKTHK, ajld U UHTEPECH
JPYTUX BETUKUX cuia, rpe ceera Cjeaumennx AMepuukux J[pxasa,
Kao W Jpyrux jApkaBa wiaHua Apkrudkor CaBera, Koje Cy Maxom
ynanuie HATO makrta, Beoma ce pa3iuKyjy ¥ BPEMEHOM YMECTO
IpeBa3uiIaXemha 0CcTajy cBe BUUbKUBHUje. KoMaHaHT amepuuke paTHe
MopHapuiie y EBponu u Adpurnu, anmupan [lejmc doro je uzjaBuo na
CA/l nehe no3Bonutu Pycuju u Kunu na nomunnpajy ApKTHKOM U 1a
koHTposniry CeBepHU MOPCKH MYT, KOje OU 10 IeTrOBOM TyMaueky
Tpebao aa MojjeTHako KOPUCTE CBE 3eMJbe APKTHUYKOT CaBeTa jep
Ha Taj perMoH HUKO He MOoXe Ja npereHayje. OBo TyMauerme BUCOKOT
BojHOT 3BaHnuHrka HATO nakra, ykasyjy, 1a je Bpio moryhe na he
Apkruk outn Baucku ucmok 21. Bexa.’!

30 Vladimir Malyukov, Vladimir Fedin, Enviroment protection in oil production at the Prirazlomnoe
field on the Pechora sea shelf, Mining informational and analytical bulletin, Gornaya kniga, Moscow,
6p. 5/2018, Tom 11, ctp. 8.

31 Olivera Ikodinovi¢, Da li ¢e Arktik biti ,,Bliski istok 21. veka, Internet, https:/rs.sputniknews.
com/komentari/201902231118932017-Arktik-bliski-istok-/, 17/04/2020.
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Bbop0ba 3a ApkTuk je mouena, 3axBasbyjyhu rmoGamHoOM 3arpeBamy,
a ’heHa KyJIMUHAIIFja ycliennhe Kaa ce o0oJbIla MPUCTYTT PETHOHY ca
HajOOoraTujuM IpUPOAHUM peECypcuMa, jep BehrHa Tor 6jara riaHere
npunana teputopuju Pycke ®enepamnuje. Y pactyhoj cBeTCKOj
MYJITHITONIAPHOCTH, CBH aKTEpHU Cy CXBaTWIIM 1a je Pycuja y cramy
na pa3BHja ApKTHK, 1a he CeBepHH MOPCKH 1yT (PyHKIIMOHUCATH U
na he uctpaxupama Io4YeTH, Kao 1 Aa je Moryha ekcruioaramuja Tux
npUponHuX pecypca. CBu 0BU (aKTH, caMO OTEKaBajy IIaHCe 3a
JIOTOBOP CBHX 3aMHTEPECOBAHHUX CTPAHA.

Kao monarak oBoj TBpamu 1 Beh moctojehoj Ten3uju, reoso3u ca
MOCKOBCKOT JIp>KaBHOT YHUBEP3UTETA Y Capaiibu Ca PyCKUM Kojlerama
u HayuHuIMa u3 Xonanauje u CAJl 3aBpimim cy cacTaBibambe ataaca
nasieoreorpa)cKux u najaeoTeKTOHCKUX KapaTa JypcKo-KeHO030jCKe epe
3a apKTUYKH PETHOH.

Ha ocHoBy uHTepIipeTalyje CeM3MUUKUX 1M0/IaTaka U lUXOBE
Kopenalmje ca y30piuma cTeHa ca oOpoHaka rpebena MeHespejeBa
1 u3 OymotuHe Ha rpebeny JIoMOHOCOBa, HAYYHUIIM CYy CACTaBHUIIU
CEeM3MMUKY CTpaturpadCcky memy apKTUYKOT PernoHa U MOHOBO
CY PEKOHCTpyHCalld CBE (pa3e HETOBOT IEOJOUIKOT pa3Boja TOKOM
nocneamux 157 muinona roguna. Hayunuiu cy gokasanu ga rpedex
MennesbejeB, Koju ce nmpoTexe y ayxuuu oa 1.500 kumomerapa of
octpBa Bpanren npema KanajackoMm apkTHUKOM apXuIiienary, uma
JPEBHY MPEOPIOBUIIN]YMCKY OCHOBY, HCTY KA0 M KOHTUHEHTAJHU
110jac MOpa UCTOYHOT APKTHKA U Jia jé TO HACTaBaK KOHTHHEHTA.

OBaj 3akJpydak je BajkaH HE caMO Ca CTAaHOBHIITAa HayKe.
Uumenuna je na npema Konsennuju YH o npaBy mopa u3 1982.
ronuHe, Kojy je Pycuja parudukoBana, 30Ha EKOHOMCKUX HHTEpeca
3eMaJba, Koje umajy usia3 Ha CeBepHu JiefileHH okeaH, oO0yxBata 200
HayTUYKUX MHUJbA Off TPAaHUIA TEPUTOPHjATHUX BoAa win 150 Musba
071 'paHMIa KOHTHHEHTaIHUX nojaca. HoBu nonauu 6uhe nocraBibeHn
Komucuju YH o rpanuiiaMa KOHTUHEHTAJIHOT T0jaca U YKOJIUKO TO
Oyne onobpeno, Pycuja he numaru MoryhHOCT /1a IpOIIMpH TpaHUIEe
CBOj€ EKOHOMCKE 30HE Ha APKTHUKY.

CBe OBe UMICHHULIE, KA0 U HOBA PyCKa JOKTPHHA 32 APKTHK,
ToKaszaTesb Cy jadama no3unuja u mohu Pycke ®Denepanuje amu
u nmyTokas ja he ce y 21. BeKy paToBu IPEBACXOJHO BOJAUTH OKO
HEHUCTPAXCHUX W HOBOOTKPHUBEHHUX IMPHUPOAHUX pecypca. Pycka
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@denepanrja, BEIUYUNHOM TEPUTOpPUjEe alld U OOraTCTBOM HCTOT,
npeTeH/yje na Apxu oBe outHe noixyre mohu y OymyhHoctu. CA/Jl,
MaKo U 1aJbe CyTnepcunia, Beh HEKOIHMKO JICIEHH]ja Cy y O1aroM may, 10K
npyre cuiie, momnyt, npe cBera HP Kune u Pycke ®enepanuje, 6enexe
KOHCTAHTHH PacT, u3Mel)y ocranor 3axBajbyjyhu eKcruioaTanuju
npuponHux pecypca. Ctora, ayropu 3akjbyuyjy Aa he jeqHo oq mecra
Oynyher oqmepaBama cHara u MOhUW BEIMKUX cuiia, Beh m3BecHo,
OuTH ApKTHK.

JINTEPATYPA

Kpusoxkanuh bopuc, ,,Exyukioneoujcku peunux mehynapooroe npasa
u mehynapoonux oonoca*‘, Cnyx6enun I'macuuk, beorpan, 2010.

Maxkunaep Xandopa, ,,/Jemoxpamcku uoeanu u cmeaprocm *“, Meta-
physica, beorpaa, 2009.

[Ipopoxosuh JlymaH, ,,ApKTHYKO MUTAkE U yTHIA] HA O€30€THOCT
EBpone®, [Monutuka HamuoHanHe Oe30emHoCTH, MHCTUTYT 32
noJauTHYKe crynuje, roa. VI, 6p. 01/2015.

[IpopokoBuh [lyman, ,,[conmnutuka Apkruka: Ka HOBoM omHOCY
TajlacOKpaTuje M Telypokparuje”, y 300pHuKY: CBET U HOBE
reonojauTudKe napanurme (mpupeauno: ap Munomup Crenuh),
WucTuTyT 32 nomutnuke ctyauje, beorpan, 2017.

[TpopoxoBuh [ymiaH, ,, Pecuonanua bemboeonocm u meopuja peanuzma:
cmyouja ciyuaja Apkmuxa “, @axyntet 6€30e1HOCTH YHUBEP3UTETA
y beorpany, beorpan, 2017.

Benitah Marc, ,,Russia’s Claim in the Arctic and the Vexing Issue of
Ridges in UNCLOS®, The American Society of International Law,
op. 27/2007, Tom III.

Closson Stacy, ,,Russian Foreign Policy in the Arctic: Balancing Coop-
eration and Competition“, Kennan cable, The Kennan Institute, 6p.
2/2017.

Harris Catherine, Kagan Frederick W., “Russia’s Military Posture:
Ground Forces Order of Battle”, Institute for the Study of War and
the Critical Threats, Washington D.C, 2018.

Klimenko Ekaterina, ,,Russia’s Arctic security policy: Still Quiet in
the High North?“, SIPRI Policy Paper, 6p. 4/2016.

269



APXUB, 1-2/2020 - Hemarsa Bojunosuh, Murow I1. Jumuh, Braoumup
Jlyscroanun, Hosa pycka apkmuuka ooxkmpuna (cmp. 255-272)

Laruelle Marlene, Russia s Arctic Strategies and the Future of the Far
North, M.E. Sharpe, New York, 2013.

Mahan Alfred Thayer, ,,The Influence of Sea Power upon History,
1660-1783 “, Little, Brown and Company, Boston, 1890.

Malyukov Vladimir, Fedin Vladimir, Enviroment protection in oil
production at the Prirazlomnoe field on the Pechora sea shelf, Mining
informational and analytical bulletin, Gornaya kniga, Moscow, 0p.
5/2018, Tom II.

Mattysek Rainer, Climate Change, Air Pollution and Global Changes,
Elsveir, Oxford, 2013.

Neumann Thilo, ,,Norway and Russia Agree on Maritime Boundary
in the Barents Sea and the Arctic Ocean®, The American Society of
International Law, 6p. 34, 2010.

Nutall Mark, Encyclopedia of the Arctic, Routledge, New York, 2005.

Piskarev Alexey, Shkatov Mikhail, Energy Potential of the Russian
Arctic Seas: Choice of Development Strategy, Elsveir, Oxford, 2012.

Sergunin Alexander, Konyshev Valery, ,,Russia in search of its Arc-
tic strategy: between hard and soft power?*, The Polar Journal, Op.
4/2014, Tom 1.

Spykman Nicholas, ,,Americas Strategy in World Politics. The United
States and Balance of Power*, Harcourt, Brace and Co, New York,
1942.

Stendel Martin, Climate and climate change with an arctic perspec-
tive, Advances in ecological research, Academic press, Boston, Op.
40/2008.

Timtchenko Leonid, ,,The Russian Arctic Sectoral Concept: Past And
Present”, Arctic, 6p. 1, 1997.

Trenin Dmitri, Baev Pavel K., ,,The Arctic: A View From Moscow *,
Carnegie Endowment for International Peace, Washington D.C, 2010.

Valery Konyshev, Sergunin Alexander, ,,Is Russia a revisionist mili-
tary power in the Arctic?, Defense & Security Analysis, 6p.30/2014,
ToMm IV.

270



APXUB, 1-2/2020 - Hemarsa Bojunosuh, Murow I1. Jumuh, Braoumup
Jlyscroanun, Hosa pycka apkmuuka ooxkmpuna (cmp. 255-272)

NMHTEPHET U3BOPU

Franz-Stefan Gady, Will Russia Arm Its Icebreaker Fleet With Super-
sonic Cruise Missiles?, Internet, https://thediplomat.com/2017/05/
will-russia-arm-its-icebreaker-fleet-with-supersonic-cruise-missiles/.

House of Commons Defence Committee, On Thin Ice: UK Defence in
the Arctic Twelfth Report of Session 2017—19, Internet, https://publi-
cations.parliament.uk/pa/cm201719/cmselect/cmdfence/388/388.pdf.

Olivera Ikodinovi¢, Da li ¢e Arktik biti,,Bliski istok* 21. veka, Internet,
https://rs.sputniknews.com/komentari/201902231118932017-Ark-
tik-bliski-istok-/.

271



APXUB, 1-2/2020 - Hemarsa Bojunosuh, Murow I1. Jumuh, Braoumup
Jlyscroanun, Hosa pycka apkmuuka ooxkmpuna (cmp. 255-272)

Nemanja Vojinovi¢
Milo§ P. Dimi¢

Vladimir LuZnjanin

NEW RUSSIAN ARCTIC DOCTRINE

- Resume -

This paper analyzes the new Russian strategy for the Arctic. Due to climate
change, the Arctic region is gaining in importance. President of Russia, Mr Vladimir
Putin announced the adoption of a strategy for the development of the Arctic by
2035. According to the announcements, the strategy plan is to unite the activities
of national projects and government programs, investment plans for infrastructure
companies, programs for the development of Arctic regions and cities, very thor-
ough plan. Proof of these assertions are figures that 10 percent of all investments
in Russia go to the Arctic. How important the Arctic region is for Russia is the
fact that the Ministry of development of the Far East renamed the Ministry for
the development of the Far east and Arctic, which has received a number of new
functions. Such expansion of the Russian Arctic region, leaves no one indifferent
rest of the Arctic Council. The United States took the view that they will not leave
Arctic in the hands of Russia and China and both of these countries are interested
in the natural resources of this rich region. Some US analysts say that the Arctic
could become a “Middle East” of the XXI century. In 2021 Russia will chair the
Arctic Council and it is unpredictable how the situation will develop further in the
multilateral relations of the Member States Council. Certainly the economic aspects
of the region will be in focus, but there are a number of other challenges. The authors
of this paper will try to further clarify the current situation, show the economic and
geopolitical aspirations primarily of the Russian Federation and other member states
of the Arctic Council, with our judgment based on the facts on future developments
regarding the Arctic multilateral relations in a multipolar world.

Keywords: Arctic, Russia, strategy, region, Vladimir Putin, foreign policy, the Arctic
Council, International Relations, multipolarity.

Ogaj pax je mpumibeH 23. maja 2020. ronune, a npuxsahen Ha cactanky Penakiuje 22. jyna
2020. romune.
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Yuusepsumem y beozpady

HAJHOBHUIJE UBMEHE N350PHOTI
3AKOHOIABCTBA V¥ PEITYBJIMIMA CPB1IUA —
BUTHE NI KOSMETUYKE U3MEHE?

- Casrcemax -

Ilpeomem 0602 pada jecy npomene u3zepuieHe y
uzboprnom 3axkornooascmsy Penyonuxe Cpouje y gebpyapy
2020. 2o00une, 00HOCHO UXOBA AHAIU3A U KOMEHMAPUCAFbE
ca ycmasnonpasHoz acnekma. H3nocu ce cmag oa je npomena
u3b0pHO2 Npaza NpasHo 6d/bAHA U Y CKAAOY CA HAYELOM
epahancke cysepenocmu, umajyhu y 6udy npe ceeza 0a ce paou o
cmareery, a ne o noseharyy uzboproe npaza. Aymop cmampa oa
je HasedeHna npomeHna ouna u nodcebHa, nopeo 0Cmanoe u 300
moaa wmo ce y ucmopuju napramenmapHux uzoopa y Cpouju
HepemKo 0eulasano 0a 3Ha4ajan 6poj u300pHUX 1UCma ocmaue
., MUK “ UCcnoo yeusyca, yume je 001a3uio 00 ,,pacunarea’’
Hemanoz bpoja enacosa. Taxohe, aymop noopcasa u Ho8a
pewierva y e3u ca noseharem bpoja obase3nux kanouoama
HA U3O0PHUM TUCMAMA KOjU CY NPUNAOHUYU MATbe 3ACTYN/bEH02
nona, 6yoyhu oa cy ona y ckaady ca 3axmesom pOOHe
pasnonpasrocmu. C Opyee cmpate, Kpumukyjy ce npomene y
ge3u ca yueuthem NOTUMUYKUX CIPAHAKA HAYUOHATIHUX MAUHA
Ha U360puUMa, KaKo y CMUCIY CaMux npoMend, mako uy 6e3u ca
@yHOamenmanHum Heciazarbem aymopa ca no3UmueHoONpaeHoM

" EnekrpoHcka aapeca ayropa: skundricaleksa5@gmail.com.

273



APXUB, 1-2/2020 - Anexca LLIxynopuh, Hajrosuje usmene us60pHo2 3akoHO0a8Ccmed
y Penyonuyu Cpouju — 6ummne unu kosmemuuxe usmene? (cmp. 273-291)

KOHYenyujom noaumuyKux cmpanaxka HayuoHAIHUX Maruta y
Penyonuyu Cpouju yonwume.

Kwyune peuu: usbopnu npae (yen3syc), nonumuuxa cmpamka
HayuoHaiHe maroune, pOOHA PAGHONPAGHOCH,
uzbopHo 3akomooascmeo, epalamcka
cyeepeHocm.

1. YBOJ

HaponHa ckynituHa PenyOnuke Cp6nje j€ Ha CeIHUIN
O,Z[p)KaHO_] 8. (be6pyapa 2020. ronuHE yCBOjHIIa 3aKOHCKA peliemha
KOjHMa ce Merajy 3aKoH 0 H300py HApOIHHX MociaHuKa! (y gabeM
tekcty — 3UHIT) u 3akoH o jokanHuM n360puma’ (y 1ajbeM TEKCTY
— 3JIN). I'maBHa ox OBMX M3MEHA jecTe MPOMEHa M300pHOT mpara
(meH3yca) Ha mapJaMeHTapHUM U JIOKaTHUM n30opuma ca 5% Ha 3%
(unan 81. craB 1. nunan 82. cras 5. 3UHII; unan 40. cras 4. 3JIN1), nok
Cy ocTaJle IpoMeHe noBehame rapaHTOBaHOT Opoja KaHIU1aTa Mambe
3aCTYIJBEHOT 110J1a Ha JIMCTaMa KaH/AKaTa 3a HapOIHe MOCIaHUKE Tj.
onbopnuke (Ha 40% oz ykynHor Opoja kanauaata— wiad 40a. cras 1.
3MHII; unan 20. cras 3. 3JIM) u onpelene HoBuHe y Be3u ca yuenrhem
MOJMTHUYKHX CTPaHAKa HATMOHAITHUX MAalbMHA U FBUXOBHUX KOQJIUITH]a
Ha m36opuma (unad 81. craBosu 2, 3. u 4. 3UHII; unan 40. craBoBu 5,
6,7.u 8. 3JIM). HaBeneHe n3MeHe Cy HauIILIe Ha BEIMKO HHTEPECOBAE
JABHOCTH: jeHH Cy MX XBAJIUIIM ¥ ONpaBIABalIN’, 10K Cy UX IPYTH
OCIIOpaBaJlv ¥ MPEACTaBIbaIN Kao CPEJICTBO KOjUM Biajajyha sehuna
MOKyIIaBa Jja HEeyTpaluile HajaBy Oojkora mpeactojehux uzdopa
Ha CBUM HHBOHMIMA OJ CTpaHe jeia omnosuije.! Ynmbennna je aa je
PETKO KOja M3MEHa MJIHM JOIMYyHA 3aKOHA y TOKY MaHJara aKTyeITHOT
cazuBa Hapongne ckynmrune Penyonuke CpOuje nzas3pana TOIUKO

! Bakon o u3bopy Hapoauux nocuanuka, Cayocoenu enacnux Penybnuxe Cpouje, 6p. 35/2000,
57/2003 — omgmyka YCPC, 72/2003 - ap. 3akoH, 75/2003 - ucmp. ap. 3axoua, 18/2004, 101/2005 - mp.
3aKkoH, 85/2005 - ap. 3axon, 28/2011 - omnyka YC, 36/2011, 104/2009 - np. 3axon u 12/2020.

2

3aKkoH 0 JokanHuM u3bopuma, Cryorcoenu enacnux Penyonuxe Cpouje, 6p. 129/2007, 34/2010
—omryka YC, 54/2011 u 12/2020.

3 Unanak ,,Byunh: Cmamerbe 1ieH3yca cMeTa caMo OHMMa Koju Hehe 1a yuecTByjy Ha n3bopuma®,

roprai JHeBHor jucta ,,Jlanac™, Mnreprer, https://www.danas.rs/politika/vucic-smanjenje-cenzusa-sme-
ta-samo-onima-koji-nece-da-ucestvuju-na-izborima/, 23.5.2020.
4 Ynanak ,,CHC cmamyje nensyc 30or 6ojkora“, moprai JHEBHOT JikcTa ,,JlaHac, MHTepHeT,

https://www.danas.rs/politika/sns-smanjuje-cenzus-zbog-bojkota/, 23.5.2020.
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uHTEpecoBama Mel)y rpahannma koiuko je oBa. Mehytum, ycnen
MpOTEeKa MPEeMaJIoT BPEMEHCKOT MepHo/ia O OBUX ITPOMEHA, TIpaBHA U
MOJIMTUYKA TEOPH]a TEK MOYUBbY Jla Ce BbhUMa HHTeH3UBHO Oase. Crora
M KeJba J]a Y OBOM pajy Ha MPaBHO—IOKTPHUHAPHU HAYHMH ITOKYIIaMO
12 00paZiMO OBY U3PA3UTO AKTYEIIHY TEMY.

2. CMABEBE N3b0OPHOTI" IEH3YCA CA 5% HA 3%

Cama ycranoBa n300pHOT IIEH3yca JIe0 je MUpe IpaHe Mpasa,
Koja ce Hajuenrhe Ha3uBa M300PHO MpaBo (cxBaheHO y 00jEKTHBHOM,
a He Cy0jJEeKTUBHOM CMHMCITY), KOj€ j€ MakK, CACTaBHU JI€O YCTaBHOT
npaBa. Basba moMeHyTH J1a ce OHO HITO c€ Y MPAaBHUYKO] INTEPATYPHU
MoJIpa3yMeBa MoJ TEPMUHOM ,,M300pHO MPaBO‘* MOXKE MOMCTOBETUTH
ca MOJIUTHKOJIOIIKUM TEPMHHOM ,,M300pHU cHCcTeM*, cxBaheHUM Y
mmpeM cMuciy.’ Jlakie, Morio Ou ce pehu aa cy TepMuHu U300pHH
cucteM (y HIEPEM CMUCITY) U U300pHO TpaBo cuHOHMMU.® C npyre
cTpaHe, Moryhe je TymauuTH mojam ,,i300pHU CUCTEM™ U Y YKEM
CMUCITY, KaJja OH O3HauyaBa OHO IITO YCTAaBHM MPABHUILIM HA3UBAjy
,,CHCTEMOM pacrojiesic MaHaara‘’

HakoH cmemrama MHCTUTYTa H300pPHOT LIEH3yCa y OKBHUPE
MIPAaBHOT cucTeMa, Tpebano Ou BUIIETH I1ITA j€ ratio IOCTOjarmba jeTHOT
TaKBOT MHCTUTYTa. OH Ce CacTOj! Y HEOITXOHOCTH palliOHAIN3aLH]je
MOJUTHYKOT ’KMBOTA M (DYHKIIMOHHUCAa MapiaMenTapusma. OBze
j€ 3ampaBo ped O CBOjEBPCHOM HM3Y3€TKY O]l IPUMEHE TPHHIIUITA
rpahaHcke CyBEepEeHOCTH y YUCTOM OOJIHKY (KOju je yTBpheH y uwiany
2. craB 1. YcraBa Peny6nuke Cpouje?): mako cy mpema ToM IpUHIIHITY
HOCHOIIM CyBepeHe BiacTu rpahaHu Peny6J1HKe CpOuje (onHOCHO,
Oynyhu na cBakoM o1 BUX MpHUITIAJA IO JenaH JIe0 CYBEPEHOCTH,
CBaKH O] FbMIX MMa M IPaBO Jia u3abepe CBOje MPeCTaBHUKE), HITAK
j€ paau orepanoHaNU3aIMje TOT TPUHIUIA yBeAeH H300pHu npar. [la

,,VI300pHM cUCTEeM je CKyTl paBHJIa KOjuM ce oapel)yje kako ce miaca 1 Kako ce IiiacoBu Oupava
nperBapajy y nocnanuuke Mmanare”. Slavisa Orlovié, ,,1zborni sistem i institucionalni dizajn®, Preporuke

za izmenu izbornog zakonodavstva u Srbiji, National democratic institute for international affairs, Beo-
grad, 2011, ctp. 31.

¢ Hcro, ctp. 36.

7 W36opuu cucremu cxBaheHH y yKEM CMHUCIY, OAHOCHO K40 CHUCTEMH Tj. HAYMHU Pacriojielie
MaH/IaTa 3a PEACTaBHUYKO TeJIO IIpeMa pesy/raTtuMa u3dopa jiese ce Ha cucreM BehuHe (Behunckn) n
CHCTEM CPa3MEPHOT MPEACTaBHULITBA (TIporopuuoHainu). Parko Mapkosuh, Yemasno npaso, IlpaBuu
¢axynter Yuusepsurera y beorpany, beorpan, 2016, ctp. 235.

8 Veras PeoyGuuke Cpbuje, Cnyorcoenu enacnux Penyonuke Cpouje, 6p. 98/2006.

°  Parko Mapxkosuh, Ycemasno npaso, Has. peno, crp. 157,
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IBera Hema, Onso Ou BPIIO TEIIKO OpTraHU30BaTH U300PE U pacoNeTy
MaH/1aTa, mocrojana ou KoHQy3Huja Ha TOPYY]jy TOHY/IE MOTUTHIKUX
cTpanaka utA. [{ub M300pHOr LIEH3yCa je OJCTpamUBaIbE M3
MTOJINTUYKOT )KUBOTA CTPaHaKa Koje He 100Mjajy 3Ha4ajHH]y MOAPIIKY
oupaukor Tena.'® To 3HaYM 1a y pacrmogend MaHiara HapOIHOT
MPECTAaBHUIITBA YYECTBY]y caMO U300pHE JIUCTE Koje cy aoluie
HajMame ozapehenu 6poj racosa (y Penmyonuuu CpOuju, nakie, ox
caja HajMame 3% TmiacoBa) o YKyImHOT Opoja TiacoBa Oupada Koju
cy macanu Ha m30opuma. [lopen oBor, 3aKOHCKOT H300PHOT IIEH3Yca,
MOCTOJU M T3B. MPUPOIHHU U30OPHU IIEH3YC KOJU Ha CIIEHY CTyIa y
OJICYCTBY 3aKOHCKOT — YKOJIMKO II€H3yC HUje U3PHUUTO MPOITUCAH OH
MOCPEHO, MaTeMaTHUKU PoU3JIa3u U3 Opoja KaHauIaTa Koju ce oupa
y W300pHO] jeTUHHUIH, OMHOCHO W3 BEIMUYHHE M300pHE jeaunure.
CnenctBeHo tome, Oynyhu na je y Pemyonunum CpOuju Ha cHa3u
M300pHU CHUCTEM CpPa3MEpPHOT MPEICTABHHINTBA Ca TEPUTOPH)OM
1esie penyoiuKe Kao jeHe M300pHe JeNUHUIIS, YKOJIUKO W300pHU
IeH3yc He Ou Omo mpomnucal, a oupa ce 250 HapOTHUX MOCIIaHUKA,
IpUPOAHU LieH3yc 61o 6u 0,4%, mTo O 3a MOCIeIUILy UMAJIO IOAATHY
(bparMeHTaIyjy yHyTap CpIicKe MOJUTHYKE CIieHe. Basba HamoMeHyTH
1 Ja npobiemMaruka y Be3u ca M300pPHHUM MParoM MocToju caMo y
OKBHpY M300pHOT CHCTEMa Cpa3MEepHOT MPEICTAaBHUINTBA, TOK HHjE
peneBaHTHA 3a BehMHCKe H300PHE CHCTEME KOjU CBOjOM YHYTPAIITHOM
JIOTUKOM ,,elTAMUHUITY KaHAWUJaTe ca MamkbuM OpojeM TiiacoBa W3
MOTYRHOCTH OCBajamba MaHaTa.

Nnak, momto fa je ped o W3y3eTKy of MpuHIMNa rpahaHcke
CYBEpPEHOCTH Kao BPXOBHOT MPUHIIMMA YCTaBa, BUCMHA U300pHOT
LeH3yca Mopa OUTH TakBa Ja y HajMawoj Moryhoj mepu ,,KpmbH‘
taj npuHnun. Jlakie, morpeda ,,parmoHanu3anuje’ moJIUTHIKOT
YKUBOTA ITyTeM U300PHOT TIpara Mopa OUTH y PyHKIIM]H, a HE HAYIITPO
OCTBapHuBama MpuHIMIa rpahancke cyBepeHocTu (jep ou y ciy4ajy
HEMOCTOjama TaKBOT Ipara, OCTBapHBame rpaljaHcke CyBEpeHOCTH
OWII0 3HATHO OTEXEHO, UM Yak Hemoryhe). Pemiema y ynopeanom
MpaBy MpaTe OBaj 3aXTEB, TAKO Ja BPJIO PETKO Ipelia3e MpoleHaT
on 5% (amp. Iosbcka: 5% 3a nucTe MOMUTUUKUX CTpaHaka, a 8% 3a

0 Hcro, crp. 239.
1 Mupocinas XKuskosuh, ,,1360pHu cuctemu u pedpopma u3dopHor cucrema y Perry6uuim Cpouju‘,
Mezeampeno pesuja, Merarpenn ynusepaurert, beorpan, Bon. 14, 6p. 1/2017, ctp. 111.
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JIUCTE KOAITHIIH]ja IOJUTUYKUX cTpaHaka'?; Byrapcka: 4%'%; Xpsarcka:
5%"; Xomannuja: tex 0,67%'). TIlpema Tome, moTpedbHO je Hahu
oarosapajyhy mepy usmel)yy BucuHe U300pHOT Ipara u 3axTeBa 3a
JIOCJIEZTHOM TIPIMEHOM Hadela rpaaHcke CyBepeHOCTH.

Nmajyhu y Buny peueno, Beh ce Ha mpBHU norvies BUIU Ja,
ancTtpaxyjyhu nmpenu300pHu MOMEHAT y KOME j€ YUYUE-EeHa, TPOMEHa
n30opHor mpara ca 5% Ha 3% CYIITHHCKU HE PEMETH OCTBAPUBAHE
Hauena rpahancke cyBepenoctu. lllTaBuiie, cmarpamo na he ona
YaK U JONPHUHETH MOTIYHH]EM OCTBApUBaY MOMEHYTOT Hadena,
uMajyhu y BUly YHE-CHHILY J1a j€ Y MPOTEKJINX HEKOJIMKO H300pHUX
LUKITyca, 100ap 1e0 N300pHUX JINCTA 0CTA0 yekpaheH 3a MocIaHuIKe
MaHJIaTe, jep cy Owmiie HajloMak 1eH3yca (HIp. Ha mapiiaMeHTapHUM
nuzbopuma 2012. u 2014. ronune'®). Takohe, ona Hehe HeraTuBHO
YTULIATH Ha MIPOIEC PALMOHATN3AIIH]€ TOIUTHYKOT )kUBOTa Y Cpouju,
Oyayhu na cy ce u 10 caza ,,Majne‘ MOJIMTHYKE CTPAHKE YAPYKUBAIe
i Mehy coOOM T ca HEKOM ,,BETTUKOM‘ TIOJIUTUIKOM CTPAHKOM
Y TaKo ycresae aa ,,iipedare’ n3dopuu mpar. OBa 1mojasa je TOJIHKO
y3ejla Maxa Jla pu Kpajy MaHjarta cazuBa Hapoane ckyniutuHe
Peny6muke Cpbuje o1 2016. rogune, 9ak 29 MOJUTUYKUX cTpaHaka'’
(6e3 cTpanaka HAIMOHATHUX MamHHA) UMa CBOj€ MPEICTABHUKE Y
Ckymtyay (071 KOJUX HEKe HECY HU ITOCTOjajie y TPEHYTKY OJ[pKaBarmba
napiaaMeHTapHuX uzbopa 2016. ronune), 0K je Ha mapIaMeHTapHUM
n30opuma 2016. ronuHe MaHaTe 0CBOJUIIO CBEeTa 7 U300PHUX JIMCTA
(Takohe He pauyHajyhu uM300pHE JUCTE HAIMOHAIHUX MamHHAa).'t
Pemewe oBor npobniema de lege ferenda BUIUMO y MPOIUCHUBALY
noceOHOr M300pHOr IIeH3yca 3a U300pHE JUCTe MPean300pHUX
KOAJTMIUja MOTUTHYKHIX CTPaHaKa (MPOIMHUCHUBAKHEM T3B. CTEIIEHACTOT
m{ﬂh, ,,Pacnoaena MaHJara y €BPOIICKHUM IMOCTKOMYHHCTHYKHUM 3€MJbaMa Ha
npumepuma [losbcke, Byrapcke, XpBarcke u Makenonuje, Cmpanu npasnu scusom, VIHCTUTYT 3a
ynopenHo npaso, beorpan, 6p. 3/2017, ctp. 317.

" Hcro, ctp. 318.
4 Ucro, crp. 321.

15 Jlparan Bykanosuh, ,,I300pHM cucTeMu y 3eMibamMa HACTAIMM Ha MOAPYYjy HEKaJIallHhe
Jyrocnasuje”, Mehynapoonu npobnemu, IHCTUTYT 3a Mel)yHapoaHy MONUTUKY U TpuBpeny, beorpan,
6p. 4/2006, ctp. 517.

1o Tlomauu apxuse PenyOiuke n30opse komucuje: http:/arhiva.rik.parlament.gov.rs/arhiva.php,
23.5.2020.

17" Tlogauwu ca cajra Haponne ckymurude Penydimike Cpbuje: http://www.parlament.gov.rs/narod-
na-skupstina-/sastav/politicke-stranke/politicke-stranke.904.html.

18 Pesynraru n360pa 3a HapozHe nociaannke Haponse ckynurune Pery6inke Cpouje onpikaHnx
24. anipuna u 4. maja 2016. roguHe, pemMa eNeKTPOHCKOj apxuBHU Pemy6nnuke n3bopue komucuje: http:/
arhiva.rik.parlament.gov.rs/doc/izbori-2016/rezultati/1.%20Zbirni_rezultati.pdf, 24.5.2020.
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M300pHOT LIEH3yca HIpP. 32 U300PHY JIUCTY NpeaAn300pHE KoaUIHje
JIB€ TMOJIUTUYKE CTpaHke 5%, TP MOJIUTUYKE cTpaHke 7%, 4eTUpHU
9% wTh).

MelyTtum, kaga oBy NpPOMEHY H300pHOT 3aKOHOAABCTBA
caryieZlaMo y KOHTEKCTY Y KOM je JoHeTa (map mecenu mpe uzbopa)
[0CTaBJba C€ KJbYYHO MUTAE: Ja JIU J€ YCTaBHONPABHO BajbaHO
MemaTh U300pHe 3aKkoHe y npeauzbopHoM Bpemeny? Hajmpe, He
MOCTOjY HUjEeIHA MHCaHa MpaBHA HOpMa, YCTaBHA WJIM 3aKOHCKA,
KOja IMpOIIUCYje KaJa ce MOTY, OJIHOCHO KaJla ce HE MOy MEHaTH
n30opHH npomnucy. [lasbe, kKana je ped o ycTaBHUM 00M4ajumMa, TIpBo je
YIIUTHO J1a JT C€ Y YCTaBHOIIPABHOM TTOPETKY KaKaB j€ YCTaBHOIIPABHH
nopenak Permyomuke CpOuje (4ak 1 ako ra eKCTeH3UBHO ITOCMaTpamo
Tj. o1 ycraBa u3 1990. rogune) yorTe MoyKe TOBOPUTH O YCTaBHUM
obuyajuma, a JIpyro, ako OMCMO Ha MPBY OUIIEMY OATOBOPUIU
MOTBPJIHO, OHJIA C€ BaJba IPUCETUTH /1 je Y Beh HEKOJIMKO H300pHUX
nukiyca (Hop. npen napiaameHTapue uzoope 1997. u 2000. rogune)
JIOJIA3UJIO JI0 MPOMEHE M300PHOT 3aKOHOJABCTBA (M TO JI0 JAJIEKO
Behux mpomeHa on cMamema W300pHOT IeH3yca, HIIP. 0 MPOMEHA
M300pHUX jeIMHUIIA) YITPABO HEKOJIMKO Mecel rpea uzoope. lakie,
ca MpaBHOT CTAHOBUIIITA, CMamkeHhe N300pHOT 1IeH3yca ca 5% Ha 3%
OUJI0 je BaJbaHO.

Kputnuapu cMamema H300pHOT IIeH3yca Cy Kao CBOj INIABHU
apryMEHT HaBOJMJIM Jla TOCTOjU OIIIITa CarjacHOCT, KaKo Y
MOJIMTUYKO] TIPAKCH, TAaKO U Y TIOJUTHYKO] TEOpHUjH Ja ce 300pHO
3aKOHO/IABCTBO HE CME€ MEHATH y MEPUONY OJ TOAWHY JaHa 0
oIprKaBama n300pa (Mako je 'y pa3BUjeHUM JEMOKPATCKUM 3eMJbaMa
omno takBux npumepa'’) Kao jeman of Kiby4HHX J0Kasza 3a CBOjY
TBPJY KOPUCTUIIH Cy Tpenopyky Benenujancke komucuje u3 2002.
roauHe.”® Ta nmpenopyka y CBOM JIPyroM JIelTy, y TauKH 2 | 10l bOMe
y Tauku 0 kaxe jga: ,,dyHJaMEHTAIHU eJIEMEHTH M300pHOT TpaBa,
Ipe CBera caM U300PHU CHCTEM, YWIAHCTBO Y H300pHUM KOMHUCHjama
u onpehuBame rpaHuia U300pHUX jeAMHMIIA HE O Tpebaso na ce
Memajy y poKy O 'OJuHYy JAaHa mpe uzbopa...“. IlpBo, nosnaro je
na npenopyke BeHenujaHcke KOMHUCH]€, Ka0 CaBETOJaBHOI Tella

19 Taxo je ®paniycka 1985. roaune 3aMeHnIa A0TaJANIBY ,,JBOCTCHEHN BehUHCKH M360pHH
CHCTEM MPOIIOPLIMOHAIHIM, 2 ©300PH I10 HOBOYCBOjEHHM IIPOIUCUMA Cy OHIIM OfpKaHu y MapTy 1986.
roauue. Bugern: Slavisa Orlovié, ,,Izborni sistem i institucionalni dizajn, Has. neno, ctp. 37.

2 Guidelines on elections, opinion no. 190/2002. IIpeniopyky je Ha cB0joj 51. IIIeHApHO] CEIHUIH
ycBojita 2002. ronuae Benennjancka KoMmucHja.
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Cagera EBpone (unju je u Penmy6nnka CpOuja unaH), Hako CBaKako
umajy ozapeheHy MmommTHUKy TEXHUHY, HUCY oOaBe3yjyhe 3a npxase
yinanune Casera EBpone, Te HU y cilyyajy TymMauewma IOMEHYTE
onpenode nmpenopyke n1a u300pHU mpar jecte GyHIaMEHTATHN eJIEMEHT
n36opHor npaBa Permyonuka CpbOuja nmpaBHO He Ou Owmiia oOaBe3Ha
Jla TIOCTYIU 10 B0j. MelyTuM, ynuTHO je U 1a 11 n300pHH LIEH3YC
cnajga y GyHmamMeHTaJ He elleMeHTe H300pHOT MpaBa y CMHCIY OBE
npenopyke. Haume, Benenujancka KOMHICHja ce MPUIMKOM JJOHOIICHa
MMOMEHYTE OApe0€ MOCITY)KHIIa METOIOM exempli causa (a He numer-
us clausus), MTO 3HAYU Ja j€ HaBOh)CHEM TPH €JIeMEHTa U300pPHOT
MpaBa KOjU CBaKako crajajy y ¢dyHaameHTaisHe (M300pHU CHUCTEM,
KOJH j€ Y OBOM ClIy4ajy cxBaheH y y:KeM CMUCITY, OTHOCHO Ka0 CHCTEM
pacriofienie MaHaTa; cacTaB M300pHUX KOMUCH]a; TPpaHHIIEe H300PHUX
JeIUHMIA) OCTABHIIA MPOCTOPA Ja C€ jOII HEKH €JIEMEHT cMarpa
dbynmamentanaum. [Ipomena u3bopHOT Tpara He crajia HU Yy jeIaH
07l OBa TPH HaBelleHa puMepa GyHIAMEHTAIHUX eJIeMeHara, aji je
MIUTakbE J1a JIM C€ MOJKE cMaTpatu (yHIaMEHTAJTHUM €JIEMEHTOM BaH Ta
Tpu puMepa. Mima ayTopa Koju pa3Mulllbajy y Ipasily Ja je u300pHH
[ICH3YC CBAKAKO je/IHA O] [IABHHX JUMEH3HUja M300pHOT crcTemMa?.
Nnax, My cMO MHUIIUBEHA 1 j€ OBJIE OJ1 IPECYTHOT 3Hauaja KapakTep
MIPOMEHE N300PHOT 3aKOHO/IABCTBA KOj€ C€ OJJHOCU Ha M300pHU TIpar.
OpnHocHo, Mk KOju je BeHernujancka koMucHja umasa mpea cooom
MIPUITMKOM JIOHOIIICH-a OBE IIPETIOpYyKe 01O je 1a yTude Ha Biaaajyhy
BehMHY y KOHKPETHO] Jp>KaBH Jla He, 3710ynoTpebsbaBajyhu cBOjy
MO3ULIM]Y BJIACTH, MEHa W300pHE 3aKOHE Mpena n30ope Ha HauMH
Koju OW IITETHO OTO3WINjH, a TIOTOI0BA0 o) caMoj. Jlakie, 1a ce
CIIpeuu BJIACT Ja Mewajyhu n30opHe 3akoHe mpej n300pe N3HEHAIH
OTIO3WIIMjy W YYMHU j€ HECIIPEMHOM Jla C€ Ha OIHOCHY MPOMEHY
aJlanTHpa M Tako HaJl lOM OCcTBapu npeaHoct. Komucuja je, ynpaso
umajyhu y Buay Taj IIWJb U HaBeJa TPU eJIeMEHTa U300pHOr MpaBa
yrja Ou OMJI0 KaKkBa MPOMEHA (HapaBHO, MO/ MPETIIOCTaBKOM Ja ce
BJIACT PAI[MOHAITHO [TOHAIIIA — MITY30PHO j€ OUeKUBaTH j1a he HITp. BIacT
npen u300pe NPOMEHUTH MPOMKCE O APKABHO] U300PHO] KOMUCHJU
Tako Aa he y \O0j CTOIMOCTOTHO WIAHCTBO MMATH TPEICTABHUIIH
OTIO3HUIIM]€) Tpe/ICTaBIballa ,,HEraTUBHO* U3HEHal)emhe 3a OMO3UIIN]Y.
Nmajyhu y Buty pedeHo, cMaTpamo Jia yKOJIUKO 01 ce H300pHH LIeH3YC
noBehaBao HEKOJIMKO Mecenu mpen u3dope, oHaa Ou TO HECIIOPHO

2 Arend Lijphard, ,,Electoral Systems and Party Systems, A study of twenty-seven democracies,
1945-1990*, Oxford University Press, Oxford, 1994, ctp. 10-12.
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MPECTaBIbAJIO IPOMEHY N300PHOT IIpaBa Koje Ou AprKaBe y CMHUCITY
npernopyke Benenujancke koMmucuje Tpedao 1a ce KIoHe, jep ou ce
y TOM CBETIIy W300pHH IIEH3YC MOpao cMarpatu QpyHIaMeHTaTHIM
eJIeMeHTOM U300pHOT mpaBa (ormo3uirja 6u Moria 6utu omreheHa).
Wnak, y HameMm ciydajy paju c€ O CMamemy M300pHOT IeH3yca
HEMOCPEIHO Ipes U300pe, HITO je KpyLHjaiHa Pa3jiuKa y OIHOCY
Ha MPETXOJHO OMHUCAaH ciy4aj. TBpAMMO Ja TakBa MPOMEHA HHUjE
o0yxBaheHa OBOM ITPENOPYKOM H /13, KaJl C€ PaJIv O CMAbEHy H300pHOT
[IEH3yCca OH HE MpeAcTaBba (PyHIAMEHTAIHU €JIEMEHT U300pHOT
IpaBa y CMHCITy OBE IIPETIOpyKe, jep TakBa MPOMEHA OCTaje BaH LUJba
koju je Benenujancka komucuja umana. Ty CymITHHCKH J0Ja3u /10
nosehama MoryhHocTu onosunuje, a HaywTpO Biagajyhe Behune,
npe cBera 30or Tora mro ce omoryhasa na Behu 6poj omo3umoHux
M300pHUX JTHCTA T00Hje MaH/1aTe, a IIOCPETHO MPEKO TOra HEMHUHOBHO
J10J71a34 U JI0 CMambea Opoja MaHaara koje he ocBojutu Biajajyha
BehnHa nm Ouso koja apyra omnmuja koja he modeauTn Ha U360pUMa.
Jenunu ciy4aj (Koju je EKCTPEMHOT KapaKkTepa U TOTOBO HEOCTBAPHUB
y IIpaKcH) Kajia 61 ce MOIJIO TOBOPUTHU O CMACHY I/1360pHOF LeH3yca
y KopHcT Biasajyhe Behune jecte XMIOTeTHYKA CUTYaIHja y KOj O_] Ta
Bianajyha Behnna He ouekyje 1a he Ha HapeTHUM U300pPHMa OCBOJUTH
YaK HU MUHUMaJIaH Opoj TI1acoBa HEOIXOAAH 110 CTAPUM IPOITMCHMA
3a ynaszak y napiaMmeHt (y HalleM ciy4ajy, crapux 5%), ma ce u3
pasiora ,,[IOTUTUYKOT TPEKUBIbABAA™ OTYUYH Ha KOPAK CMAEHHa
uensyca. C gpyre cTpaHe, IpuroBop Ja ce Biajaajyha sehuna cnpema
na , 3noynorpebspaBajyhu oIyky o cMamemny N300pHOT LIeH3yca,
npodutnpa jep he Ha nzd6opruma y3etu ydemha MoJIuTHIKE CTPAHKE
KOj€ 10 CTapOM pellehy He Ou Moryie OUTH 3aCTYIIJbEHE Y TTapJIaMEHTY,
1ok he mo HoBoM Mohw, a 7ia je IPUTOM ped 0 CTpaHKaMa Koje Tpumaiajy
T3B. ,,JJAKHO] OMO3ULIMJU ", IPaBHO He cToju. Haume, rpahanu cy tu
KOJU Ha Kpajy oIydyjy koja he n30opHa JuCTa OCBOJUTH HUXOBE
1acoBe U yhu y mapiaMeHT U, CXOJHO CaMOM KOHLIeNTy rpal)aHuHa,
OHH Cy TOTITYHO CcJIO0OIHU J1a Iacajy 3a OWio Kojy u300pHY JTUCTY.
Jlaksie, apryMeHT ,,JIayKHE OTMO3UIIH]e”, UMa UCKJbYUYUBO MOJTUTHYKH,
a HE TIPaBHU 3HAYa)].

[Ipema TOMme, cMameme H30OPHOT IEH3yca HEMOCPETHO
npe u30dopa HUje CyIPOTHO HU OBOj, HeoOaBe3yjyhoj nmpenopynu
Benennjancke koMmmucuje, JO dYera ce J0JIa3M TPBEHCTBEHO
TEJICOJIONIKUM TyMadeHheM HEeHOI TekcTa. HampocTo, Huje ped
0 MPOMEHH KOja HJIe Ha MITETy 3alITUTHOT o0jeKTa ,,HopMe™ O
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HEeMemamby H300PHOT MpaBa HEMOCPeaHo mpe n3dopa®. I[MonuTuuke
cTpaHke yuemheM Ha n300puMa Mepe CBOjy TEXHMHY U OCTBApY]jy CBOjY
(bYHKIH]Y, @ OBAKBUM PEILICHEM j€ BbUXOBO JIETI0BabE CaMO OJIaKIIaHO.

3. IIPOMEHE VY BE3U CA YUEIII'KhEM CTPAHAKA
HAIIMOHAJIHUX MAIBMHA HA U3bOPUMA

Hpyra npomena kojom hemo ce nozadasutu jecte npomena 3MHIT
u 3JI0 koja ce Thue ydentha MOJIUTUYKUX CTPaHAKa HAIIMOHAIHUX
MamHHa Ha n3boopuma. OBzie ce 3ampaBo pajy O BUILIE IPOMEHa, Te
hemo aHanu3upaTH cBaKy NOHA0COO.

[Mpomewenum craBoMm 2. wiana 81. 3UHII (unerTudna je
npomeHa u crasa 5. wiana 40. 3J10), npensuljeHo je na MoTUTHYKE
CTpaHKe HAIMOHATHUX MambWHA U HHXOBE Koam/mHJe YYECTBY]Y
y pacrojeny MaHaara M Kajaa cy Ha I/I360pI/IMa OCBOJUJIE MAHE Off
3% riacoBa. Y 0BOM IPBOM JIelly PEUEHHUIIE j€ Y OAHOCY Ha paHHje
peleme caMo JIONUIO 10 3aMEHE MPOIIEHTa 5 ca MPOLEHTOM 3, ma
j€ IPaKTUYHO 3a/Ip>KaH PaHUjUM 3aKOHCKHM PEICHeM YCTaHOBJBEH
MPUPOIHU M300PHU IEH3YC 3a MOJUTHUYKE CTPAHKE HAIMOHATHUX
MambUHA U BUXO0BE Koanuiuje.”> MehyTuM, MOJUTHYKE CTpaHKe
HallUOHAJIHUX MambHUHA (HapOUHWTO OHE IapJaMEHTapHE) cy ce
CMambemheM N300pHOT IIeH3yca oceTuie yrpoxenum. Haume, ycnen
CMamema npara 0poj T3B. paCyTHX IVacoBa OM ce cMamuo, jep Ou
y napjaaMeHT yuuie u nu3dopse nucte ca Hip. 3% nnu 4% racosa.
Bynyhu na ce y Pemy6nmuim CpOuju mpriimkoM pacrofenie MaHaara
npuMewnyje /I’ OHTOB cucteM (cucteM HajBeher KOJWYHUKA), MO
KojeM ce Opoj ImacoBa KOjH je jgoOuiia cBaka JucTa jenu ca 1, 2,
3,4, 5 uta. cee 10 Opoja mpencTaBHUKA KOju ce Oupa y u300pHO]
jemuaumm (y pemyonuiu 10 250), a 3aTUM ce JOOUjeHU KOTUYHUIIN
pebajy mo BenmuuuHM, IPU YeMy Ce y3UMa y 003Up OHOJUKO KOTMYHHUKA

22 Taj 3amTuTHH 00jEKT jecTe onosuirja Biiaaajyhoj BehnHu Koja JOHOCH OBY TIPOMEHY.

# Pemieme 1o KojeM 3a H300pHe JIMCTE MONUTHYKNX CTPAHKA HALIMOHAIHUX MarbUHA U IbUXOBHX
KOAJIUILIMja HEe BaXKH OIIUTH U300PHH IPar, Hero IPUPOIHH MPAr, MOCIS/INIIA je pe3ylITara napJaMeHTapHIX
n300pa Koju cy oxpskanu kpajem 2003. roquHe M Ha KOjuMa HUje/iHa M300pHa JIICTa Koja je pe/IcTaBsbala
Hal[MOHAJIHE MambHHE HHje ycrnena aa yhe y mapnament. Y tom emuciy: Slavisa Orlovié, ,,Politi¢ko pred-
stavljanje nacionalnih manjina — Srbija u komparativnoj perspektivi, Migracije i etnicke teme, Institut
za migracije i narodnosti, Zagreb, 6p. 3/2011), ctp. 401; Ljubica Dordevi¢ (et al.), Ucescée nacionalnih
manjina u drustvenom i politickom Zivotu Srbije, Centar za istrazivanje etniciteta, Beograd, 2018, ctp.
154; Porde Markovi¢, ,,Predstavljanje nacionalnih manjina u Republici Srbiji, problemi i moguca
reSenja“, Reforma izbornog sistema u Republici Srbiji, Fondacija centar za javno pravo, Sarajevo, 2015,
crp. 2.
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KOJIMKO C€ MpeJICTaBHUKA OMpa y M300pHO] jeAMHUIIM, 11 CBAKa JINCTA
no0uja OHOJIMKO MaHJaTa KOJIMKO C€ KOJHWYHHKA Y 0] CaapiKu’?,
KOJIMYHUIIA JINCTA TOJIMTUYKUAX CTpaHaKa HAlMOHATHUX MamHHA
WIA BUXOBUX Koanunuja ounu 6u mamu (CaBe3 BojBOhaHCKHX
Mahapa (CBM), kao Beh nyke BpeMme Hajjaua MOJUTHYKA CTpaHKa
HAI[MOHAJIHE MambHHE PEIOBHO ocBaja oko 1,5% rmacoBa)” on
KOJIMYHMKA CTpaHaKa Koje cy ocBojuiie moMeHyTux 3% umu 4%. Tako
6u, y3 MamH Opoj pacyTHx miacoBa u Behu Opoj M300pHUX JIHUCTA Y
nmapjlaMeHTy, CTpaHKaMa HAallMOHAIHUX MambHHA CIIEIOBAIO Marbe
MaHJaTa Hero mTo Cy WX /0 caja umaine. M3 HaBeneHor pasiora,
CBM je npemnioxkno amanaMan Ha wiad 81. 3UHIT u wian 40. 3J10
KOjU je U mpuxBaheH M MocTao cacTaBHU Je0 00a 3aKoHa, a KOju
MIPOTHCY]je Aa Ce MPUIMKOM pacliofiesie MaHaTa MpUMEHOM CHCTeMa
HajBeher KoIMYHNKA KOMTUYHUIN CBUX N300PHHX JHCTA MOJTUTHIKUX
CTpaHaka HallMOHATHUX MambHWHA U BUXOBUX Koanwiuja yBehasajy
3a 35%. Munusema cMo J1a je OBO JIOIIE PEIIeE, jep Ce lbUME CaMo
HaJiajbe OlpaBaBa HAANPEACTaBbEHOCT HAIIMOHAIHUX MambHHA Y
napiameHnTty. He ocmopaBamo MamHHCKa ITpaBa (Koja Cy, Kao moceOHa
KaTeropuja u YcraBoM 3ajeMuena) Beh camo TBpaumo na 6u 6uio
0oJbe N1a HUje Ouo mpuxBaheH MOMEHYTH amaHaAMaH, jep Ou Taja
Opoj mpencTaBHUKA IMOJIMTHYKUX CTpaHaKa HAIMOHATHUX MarbHHA
BHIIIC OITOBApa0 peasHoj OpOjHOCTH NMPUTIATHUKA THX HAIIMOHATTHUX
MamHHa. [IpunagHuim HalMOHATHUX MabUHA, YIPaBO 300T BbUXOBOT
MoJI0XKaja Kao MamHUHe, UMajy ofpeheHa nocebHa mpaBa y OAHOCY
Ha ocrane rpahane Peny6nuke CpOuje (3aTo ¥ MOCTOjU MPUPOTHH
n300pHHM TIpar 3a BHUXOBE MOJUTUYKE CTPAHKE, Ka0 MoceOaH BHUJL
MO3UTHBHE AUCKPUMHHAIIH]jE*®). AJTH, TO HE 3HAYH JIa CE MOXKE OTUNH Yy
JPYTY KPajHOCT U Jia Ce, IOl U3rOBOPOM [TOCTOjarha MAlbUHCKHX TpaBa,
yrpokaBajy GyHIaMeHTallHe YCTaBHOIPAaBHE HOPME, TIPE CBera HopMa
0 jenHakoM M300pHOM mpaBy (wiaH 52. ctaB 2. Ycrasa PenyOnuke
Cp6uje), Koja IUPEKTHO MPOM3NIa3uW W3 MpHUHIUIA rpabhaHcke
cyBepeHocTu. OBakKBUM ayTOMAaTCKUM mnoBehamem ,,MambUHCKUX
KOJJMYHHKA CE yIPaBO TO YHHH, TE j€ BPJIO YIIUTHA U YCTABHOCT OBOT
perema.?’

2+ Parko Mapkosuh, Ycmasno npaso, Has. ieno, crp. 238.

% Tlpema nopauuma apxuse Pery6inuke nsbopre komucuje: http://arhiva.rik.parlament.gov.rs/
arhiva.php, 24.5.2020.

% Ljubica Dordevi¢ (et al.), Uces¢e nacionalnih manjina u drustvenom i politickom Zivotu Srbije,
HaB. zieno, cTp.145.

27 TIpogecop Crnobonan Opnosuh je H3HEO MHUILBEHE 1A OHCMO AOCICAHOM IIPUMEHOM HOBHX
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N3smewenu craBoBu 2. u 3. unana §1. 3UHII (u ucroBernun
craBoBu 6. u 7. unana 40. 3J10) nponucyjy Aa je MONMUTHYKA CTPAHKA
HaIlMOHAJIHE MamkbWHE OHA CTPaHKa 3a KOjJy je m300pHa KOMHCH]a
YTBpJIMJIA J1a jOj j€é OCHOBHHU LIMJb MPEJCTaBJhabe M 3aCTYyNambe
WHTEpeca HAIlMOHAIHE MamkUHE U 3alITHTa U T00O0JbIIAkEe TIPaBa
MIPUNaTHIKA HAIIMOHAIHE MabUHE, Y CKIIIy ca Mel)yHapoaHOTIpaBHUM
CTaHJapAuMa, T€ J1a 0 TOME Ja JI MOJAHOCHIIAI] H300pHE JIMCTE UMa
MOJI0KA] TIOJIMTUYKE CTPAHKe HAIIMOHAIHE MAambUHE W KOAJIUIIH]je
MOJUTUYKUX CTpaHaKa HAIMOHATHUX MamHHA OJJTydyje u300pHa
KOMHCH]a MTOCEOHNM pEIIeHEeM MPH MPOIIaliekhy H300PHE TUCTE, a Ha
TIPEJIJIOT MOJJHOCHOIIA U300PHE JINCTE KOjU MOPa OMTH JOCTABIbEH PH
HBEHOM MoJIHoUIekY. VI300pHa KOMUCH]a MOXKE 3aTPaXKUTU MUILLJBEHE
HAJUI)KHOT HallMOHATHOT CaBeTa HAI[MOHAIIHE MAamkHWHE O TOME Ja
J¥ je IOAHOCHIIAI U300PHE JIMCTE TOJIMTHYKA CTPaHKa HAIlMOHATTHE
MamHHE WK KOAIUIIH]a TOJTUTHYKIX CTPaHAKa HAIIMOHAIHIX MarbHHA.
OBaxBa perniema MpeIcTaBibajy oapehuBame MOIUTHYKHX CTPaHaKa
HAI[MOHAJTHIX MambHHA HEMATUYHUM 3aKOHOM: HalMe, O TOME Koja ce
MOJTUTUYKA CTPAHKA MMa CMaTPATH MOJTUTHYKOM CTPAHKOM HAIIMOHATHE
MamHHE CBOj cy[ je Beh 1ao 3akoH o monutuukuM crpankama (3I10),
cBojuM wianoM 3.? Takohe, OHO MITO je U3PA3UTO MPOOIEMATHYHO
jecre na cy nomenyte Hopme 3VUHII u 3J10 y nupektHoj cynpoTHOCTH
ca 3IIC y ngeny y KojeM ce y HaJIe)KHOCT W300pHE KOMHCH]€ CTaBJba
Jla CBOJUM pelllemheM MPaKTHUYHO OJUIyuyje Aa Ju je onapeheHa
MOJTUTUYKA CTPAaHKA MOJUTUYKA CTPAaHKA HALMOHAIHE MambUHE WU
Huje. [lonmuTryka cTpaHKa HalMOHATHE MAambUHE Ta) CTATyC CTUYE
YPEIHUM OKOHYAmEM IpOoIleca OCHUBAKA (32 OCHUBAE MOTUTHYKE
CTpaHKe HaluoHajiHe MamuHe oTpedHo je 1000 mornuca (unan
9 3IIC), 3a pasnuky ox norpedHux 10000 mormuca 3a OCHUBAHKE
,,penoBHe’ monutuuke ctpanke (uian § 3I1C)) koju KymMHUHHpA

HOPMH H300PHOT 3aKOHOJABCTBA KOje ce THYy ydyemiha MOJIMTHYKKUX CTPaHaKa HAlIMOHAJIHKUX MakbHHA
Ha n3bopuma mori nohn y cutyanmjy na: ,,Axko Ou Tek MuinoH Anbanana ca Kocosa n Meroxuje,
,,IIYHOJIETHHX, [IOCJIOBHO CIIOCOOHUX JprkaBibana” CpOHje Koju UMajy npaso miaca (wi. 52. Yerasa),
OUTYuHJIO J1a IIaca 3a HeKy Oynyhy anbGaHcKy MamHHCKY JIUCTY, oHa 6u ca 1.350.000 riacosa Ouna
MOOEIHUK CPIICKUX MapiiaMeHTapHuX u36opa“. Mako je Majo BepoBaTHO Ja ce OBAaKBa TEOPHjCKa
KOHCTpPYKIIMja OCTBapH y MPaKCH, OHA je BeoMa 3aHMMJbHBA Ca YCTABHOINPABHOI CTAHOBHMILTA jep
CJIMKOBHTO [OKa3yje IpoMalliaj OBaKBOT pelrerba (koju he ce Haj0oJbe YOUHTH Y €THHYKH MELIOBUTUM
cpenuHama, Ipe cBera Ha JIOKaHuM u3bopuma). Crodoxan Oprosuh, ,, Boryc ox 35 oxcro 3a crpanke
HALMOHAIHIX MakbHHA — HEYCTaBaH U ONAcaH eKCepuMeHT", Hoga cpncka nonumuirka Mucao, KOMEHTap
nana 20. ¢pedpyapa 2020, Mureprert: http://www.nspm.rs/komentar-dana/bonus-od-35-odsto-za-stran-
ke-nacionalnih-manjina-neustavan-i-opasan-eksperiment.html?alphabet=1, 24.5.2020.

8 3aKoH O MOJIIMTUYKUM cTpaHKama, Cuyoicoenu enacrux Penyonuxe Cpouje, 6p. 36/2009 1 61/2015
—omtyka YC.
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IBECHUM yIucoM y Perucrap monuTHYkux cTpaHaka (WiaH 5. cTaB
1. 3IIC). Ox Tor TpeHyTKa OHa CTUYE MPaBHU CyOjeKTHBHUTET Kao
MOJIMTHYKA CTPAHKA HAI[MOHAIHE MAabIHE M HUKAKBO PElIeHe H300pHEe
KOMHCH]€ y BE3U ca TUM HHje moTpedbHo. Moryhe je npurom dopmanHo
OTIpaBJaTH OBAKO peleke ma pehu: Hopme H300pHKUX 3aKOHA KOjUMa
ce CTaBJba y HAJIEKHOCT M300pHE KOMHCHje Aa yTBphyje na iu
onpehenn nmoxHocuial U300pHE JUCTE UMa TOJI0XKAj MOJIUTUYKE
CTpaHKe HAllMOHAJIHE MambUHE WM KOAJIHIIM]e OMUTHYKHUX CTPaHaKa
HallMOHAJIHE MakUHE OJTHOCE C€ caMO Ha M300pHU MOCTYMAK Tj. HA
nuTame aa jau he ce oapehena n3dbopHa aucTa cMarpaTtu U300pHOM
JUCTOM TIOJIMTUYKE CTPAaHKE HAIIMOHAHE MAambHHE WM KOATHUIIH]C
TaKBHX CTPaHaKa, 0K Ce He Iupa y OIIITH CTaTyc ofpeleHe noauruke
CTpaHKe Kao MOJUTHYKE CTPAHKE HAIIMOHATHE MambUHE, Y CKIIaTy
ca 3IIC. Nmak, oBakaB (opmanuzam OM HAC HABEO Ja CE€ 3aMUTAMO
300r yera oHja MOCTOJU MOJIUTUYKA CTPAaHKa HAI[MOHAJIHE MambUHE
KO0jOj HHUJ€ JI03BOJbEHO yuerrhe Ha n30opuma myTeM u300pHE JIHCTE
MOJIMTHYKE CTPAHKE HAIIMOHAIHE MAFhbHHE | J1a JIM YOIIIITE KMa CMHUCTIa
TOBOPHUTHU O OMJIO KaKBOj MOJIMTUYKO] CTPAHIM aKO OHA HE yquTByJe
Ha u3bopuma?® Jlonaame crasa 8. y wian 40. 3710, KO_]I/I pOMucyje
Jla TIOIHOCHIIAIl U300pHE JIMCTE MOXKE UMATH TI0JI0XKA] TTOJIUTHYKE
CTpaHKe HAIIMOHAJTHE MaFbHHE CaMO aKo IPeMa IoJaluMa o CIIeIber
TIOTKCa CTAHOBHUINTBA HA TEPUTOPHjH jETUHHUIIE JIOKAITHE CAMOYTIPaBe
YKMBE TIPUTIATHUIM HAIIMOHATTHE MalbUHE KOjy PEIIPE3CHTY]e TaTH O
UCTHX MPaBHUX IpobieMa Kao U MPETXOAHO aHAJIM3UpPAHE HOBUHE
y oBoM nacycy*’. HanpocTto, 1a Ou ce oBakBe MpoMeHe Y H300PHOM
3aKOHO/IABCTBY MOTJIE CIIPOBECTH, HEOIIXOIHO j€ TPOMEHUTH MaTHUHH
3aKoH Koju ypehyje monmutnuke crpanke— 3I1C. Te Oynyhe mpomene
311C 6w, mo HaleM MUIIJBERY, Tpedasio na uay 3a TuM naa ce u3 311C
MOTIYHO EJIMMHUHHUILE KaTeropHja TOJIUTUYKE CTPAHKE HAIIMOHAITHE
MamHHe. Tpebano 61 ofpennuTH a ce MOJIMTHYKA CTpaHKa (Jakie,

¥ Tlpema npodecopy Parky Mapkosuhy, jeial 0f KOHCTHTY THBHHX €JIeMEHaTa I10jMa HOJTUTHYKE
cTpaHke jecte: ,,OcBajame U BPIICHE JPiKaBHE BIACTH, JEraIHUM, IEMOKPATCKUM IyTeM, ydyerhem
Ha u3bopuma u nobujamem Behune Ha u3dopuma“. Parko Mapkosuh, Yemasno npaso, nas. neno,
crp. 251.

3 Tlpurom, umajyhu y By 1a ce PeJOBHH IOIKMCH CTAHOBHHINTBA CIIPOBOJIC Y BPEMEHCKOM
pasmaky ox 10 roamHa, a ja ce PeOBHM JIOKAITHN H300pH OJpKaBajy Ha cBake 4 TOJMHE, IOCTaBJba
ce NMUTabe Ha KOjU HAuMH PELINTH CUTYalHnjy y K0joj je Ha TEePUTOPHUjH OfpeheHe jeiHuIe JoKaiHe
caMoyIpaBe y BpEMEHCKOM TeproTy H3Mel)y /iBa rormca 10110 10 MPOMEHE CTPYKTYpEe CTAHOBHHINTBA;
Jajbe, peMa 3aKOHCKOM TEKCTY JJOBOJBHO je Ja Ha TOj TePUTOPHUjH XKUBH Oap jenan rpahaHuH KojH je
NPUIIAJHKUK ofpeleHe HallMOHaIHEe MamHHE J1a OM ce Ha JOKAIHUM M300pHUMa MoIya KaHJHI0BaTH
n300pHa JIMCTA Te HALMOHAIHE MAambUHE, JI0K O1 3a by Ha TAKBHM N300pHMa MOTIHN J1a IIacajy M OCTalIn
rpahaHn Koju KUBE HAa TEPUTOPHjH OJHOCHE JIOKATHE CAMOYTIPaBe.
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cBaka) Moxke ocHoBatH ca 1000 nornuca rpahana, a onga n300pHUM
3aKOHO/IABCTBOM YTBPAHMTH Kako ce oapehenoj m30opHOj nuctH
IpU3Haje cTaTyc U300pHE JTUCTE HALIMOHAIHE MabHHE (HITP. YKOJIMKO
y MIOTIMCHMA NOJIPIIKE KaHIUIaTypH Ta U300pHa JiicTa nMa oapehenn
Opoj MOTpeOHUX MOTIHCA U3 peaa rpal)aHa Koju Cy yIucaH! y Oupauku
CIIMCAK 3a HAI[MOHAJIHE CaBETe HAIIMOHAIHMX MabHHA U CJ1.) — TUME OU
CaMu TMPHITAIHULU HAI[MOHAIHE MAalbHHE MOTJIM Ja OJUTyYe KO j€ 3auCTa
MXOB MPEJICTABHUK ' ¥ TUME O Ce Ha IOCPE/IHU, AT ISTIOTBOPHH]H
HAYMH MCITYHIJIA CBPXa IMOJUTHYKUX CTPaHAKa HAIIMOHATHIX MAbHHA,
a TO je J1a MPE/CTaBJbajy, ApTUKYIHUINY H IITHTE HHTEPECEe MambHHA
Koje 3acTymnajy.*> OBe mpomeHe 61 Takohe Ha e(hUKAcCaH HAYUH PEIITHIe
KaKo IMUTambe 3JI0yN0Tpede cTaTyca MOJIMTHYKE CTPAHKE HAIIMOHATIHE
MamHHEe, TaKo U MpolIieM ,,lipey3uMama‘ mocTojehnx MOJTUTHIKUX
CTpaHakKa, TAYHHje BbUXOBOT TIPAaBHOT CY0jEeKTHBUTETA.>

4. TIPOMEHE V BE3U1 CA IIOBERAEM OBABE3HOI
BPOJA TTPUTTAIHUKA MABE 3ACTYIIJBEHOI ITOJIA HA
N3bOPHUM JIMCTAMA

HoBum wranom 40a craB 1. 3UHII (oarosapajyhu unan y 3J10
je 20. craB. 3). je HOpMUPAHO Aa Ha U300PHO] IMCcTU Mopa outu 40%
Mame 3aCTyIUbeHOT nona** (HacynpoT gocanammux 30%) u 1a mehy
CBAaKHUX IET KaHIHUATa 10 Pelociieay Ha JUCTU (PBUX MET MECTa,
JpYTUX TIET MECTa M TaKO 10 Kpaja JIMCTE) Mopa OMTH HajMame 10
JIBa KaHJUJaTa — MPUIAHUKA OHOT T0JIa KOjU j€ Mame 3aCTYIUbeH
Ha JTUCTH (HACympoT JI0CAIAlIEr peliekha M0 KOjeM je CBaku Tpehu
KaHAMJIaT MOpao OUTH NPUNAJHUK Mambe 3aCTYIIJBEHOTI M0Ja — HITO
je mpatuiio pewewe o1 30%). PaBHonpaBHOCT M0JI0Ba 3ajeMUeHa je

31V tom emucity: Munas JoBanosuh, ,,[TIpaBo Ha OIUTHYKO YAPY/KUBAHE H OCHUBAE ITONTUTHYKUX
crpanaka y CpOuju — npobiaemu u auieme™, Apxus 3a npasue u Opywmeere Hayke, IHCTUTYT 3a
MONUTHYKE cTyauje, beorpan, Op. 1-2, 2019, ctp. 45-46.

32 Slavisa Orlovi¢, ,,Politi¢ko predstavljanje nacionalnih manjina — Srbija u komparativnoj pers-
pektivi®, HaB. memno, ctp. 395.

3 Muuan JoBanosuh, ,,[IpaBo Ha NOJIUTHYKO YAPYKUBAE  OCHUBAE MOJUTHYKNAX CTPAHAKA Y

Cp6uju — npobiemMHu H uiemMe’, HaB. 1eno, ctp. 41-42.

** Haxo je ynorpe6ibeH poHO KOPEKTaH M3pa3 ,,Mambe 3aCTYIJbEH MOJI", jACHO je 1a 0Ba HOpMa HMa
3a Wb NIoBehame MpHCYCTBa XKeHa y MapiaMeHTy. Ped je 3ampaBo o Mepu agupMaTHBHE aKnuje, Koje
Cy II0 CBOjOj CYIITHHH PHBPEMEHOT KapaKTepa M BbHX JpiKaBa [pety3numMa (aBopr30BameM oapeleHe
rpyre npema Kojoj je yureHa MCTOPHjCKa HElpaB/a, a ca KPajibiM LHJBEM FbEHOT HCIIPaBibarba 1
noBohema 10 cTama cTBapHe jeqHakocTH Jpyau. Miroslav Pordevié, ,,Afirmativna akcija — kvote za
pripadnike manje zastupljenog pola u izbornom pravu Srbije*, Sveska za javno pravo, Fondacija Centar
za javno pravo, Sarajevo, 6p. 34, 2018, ctp. 62.
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YeraBom (unan 15; nperusnuje u uinan 100. cras 2), a y MO3UTUBHOM
npaBy CpOuje moctoju U 3aKOH O PaBHOMPABHOCTH MOJIOBA*, KOjU
noceOHo ypehyje oBy obmact (wian 37. craB 1). [lomurruka npakca
y CpOuju mocneamux HEKOJIMKO JICIICHH]a MOKa3yje Ja je Ha MoJby
pOIHE PABHOMPABHOCTH OCTBApPEH BEJIMKHU HAIMPENaK: KeHE Cy
ce Hajasuje U Haja3e ce Ha OpojHMM (yHKIMjaMa y HajBUIIUM
Jp’KaBHUM UHCTUTYIHjaMa (TTope] HAapOIHUX MPEICTABHUKA, Ped je O
¢byHnkuujama npencenarka Biiage, HapomHe ckynmtinae, MUHHCTpUMA
y Bnanu, 3atum o ¢pynkuuju ryBepHepa Hapogne 6anke Cpbuje,
cyadja u mpeaceaHuka YcraBHor cyna Cpouje, PemyOnudakor jaBHOT
Tyxuoua uta). Mnak, y u3pa3uro narpujapxagsHoM JPYIITBY Kao MITO
J€ CPIICKO U J1aJhe MOCTOjH 3HauajaH CTENeH TMCKPUMUHALIM]je TIpemMa
xeHama. M3 Tor pasnora, cMaTpamMo BaJbaHUM M3MEHE HM300pHOT
3aKOHOJIABCTBA KOje Wy y mpaBily jorn Behe apupmaruje sxeHCKoT
noJa y 00IacTy MOJIUTHYKOT )KUBOTA M M3paykaBaMo Haty 1a he, HakoH
BHUIIIE U300PHUX IIUKITyCa CIIPOBEACHHUX 10 OBUM HOBHM MPOMHCUMA,
MOCTaTH MOTIYHO HOPMAJIHO J1a Y OKBUPY MOJUTHYKOT aHTaKMaHa
BUJIMMO KaKO MYIIKapIle, TAaKO U JKeHe, T€ J]Ja HaM OBAaKBU IPOIUCH
Butie Hehe Outn morpedHu.*

5. 3AKJbYYAK

3akJbyd4ak O aHaJIWU3UpPAHUM MpPOMEeHamMa H300pHOT
3aKOHO/IaBCTBA HHje jemHo3Ha4ad. OHO IITO je, TaK, 3ajeIHUYKO 3a
CBE OBE IPOMEHE jeCTe YHIbEHHULA Ja Cy CBE OHE CIIPOBEJIEHE IO
MPOIECHOMPABHO BaJbaHOM 3aKOHOJABHOM MOCTYMKy. Hamr cras
MOBOJIOM CMamkeHkha M300PHOT IEH3yca jecTe Ja OHO HHUje TOJIHKO
3HayajHa MpoMeHa U300PHOT MpaBa jJa Ou yIijia y 30Hy lerOBUX T3B.
dbynmameHTanHuX enemenara. [Ipakruuno, oBze je caMmo oMoryheHo
na onpelhene u30opHe JMCTe, Koje Ou y ciydajy CTapor peuema o1 5%

3a U300pHU Ipar, ocTale ,,TUK"* UCIIOJl Iera, YUECTBY]Y Y pacloieIn
MaHjaTa Te Jia ’UXOBU TJIACOBU HE Oyny ,,0aueHu. OMoryhasa ce
Beha pernpeszentatuBHocT Y Haponnoj ckynmrunu. Ilokazanu cmo
Jla apryMEHT MOMEHTa IPOMEHEe U300PHOT mpara He CTOjH, MPBO
300T TOra IITO y MO3UTUBHOIIPABHOM TOpeTKy Pemybmuke CpOuje
mnpaaﬂocm nonoBa, Ciyorcbenu enacnux Penyonuxe Cpouje, 6p. 104/2009.

% MebyTum, y IMTepaTypu HMa U MULIJbEHbA [1a Cy OBakBe apupMaTHBHE Mepe npesasubeHe, Te

J1a je YIUTHO U J1a JIM Cy OHe yormite 6mte Heonxoxne. Miroslav Pordevié, ,,Afirmativna akcija — kvote
za pripadnike manje zastupljenog pola u izbornom pravu Srbije®, HaB. neno, ctp. 69.
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HE MTOCTOjU HUje/IaH MPOIUC KOjHU HOPMHUpA Kajla C€ OBAaKBE MPOMEHE
MOTY CIIPOBOJIUTH, a JPYTO 3aTO IITO j€ OBJIE PeU O CMamEemy, a He
o nosehamwy H300pHOT LIEH3YCa, [1a Ty HUKO HUILITA HE T'y0u (,,K0
MO’KE BHUIIIE, MOYKE M MaFhe™* J1a C€ OBJIE TTOCITYKIMO [IMBUIIMCTHIKIM
peunukoM). CynpoTHO CTaBy O CMamemy M300pHOT Ipara, Harl
CTaB IOBOJIOM HOBEJIHpPAama JeJ0Ba U300PHUX 3aKOHA KOjU CE THUY
MOJIMTUYKUX CTpaHaKa HAallMOHAIHHX MamHWHA je HeraTuBaH —
CMaTpaMo Ja 10 TOM MUTa’ky y TTO3UTUBHOM CPIICKOM ITPaBy MOCTOje
KOHTPAJUKTOPHOCTH U Ja Ou HajOOJbe pelieme OWUII0 MOTITYHO
YKU/Ialhe MHCTUTYTA MOJIUTHYKE CTPAHKE HAIIMOHAJIHE MAamUHE Y
MaTHYHOM 3aKOHY, Y3 HCTOBPEMEHO CMameme Opoja MoTpeOHuX
MOTITHCA 33 PETUCTPAIIN]Y TIOMTHYKE CTPAHKE YOIIIITE, JIOK OH ce Mepe
OCTBapUBamba MAaHHCKUX MPABa 3ajeMYCHUX YCTaBOM pealii30Balie
Ha TI0JbY HOBOT M300PHOT 3aKOHOaBCTBa. Ha kpajy, MUTIUbEHa CMO
Jla Cy IOMEHYTe N3MEHE BE3aHE 3a MOJI0Kaj Marhe 3aCTYIJBEHOT MoJIa
y TIpolLieCcy KaHANA0Bamka U n300pa 3a HapoIHe IMPeICTaBHUKE 100pe
U J1a UX, Kao jeJHy O]l Mepa y MOCTH3amy ITyHe M CTBapHE POIHE
PaBHOINPABHOCTH, Tpeba CBECPAHO MOAPKATH.

[Tpunukom cBake MpOMEHE MPOMHKCca U3 yCTaBHE Marepuje, ma
U mponMca u3 0baactu U300pHOT Mpasa, Tpebasio O MMaTu Ha yMy
yCTaBHHU WICHTUTET jesiHe apikase (1a u mmpe). KonkperHo, kaja je
y IuTamky OMII0 KakBa peBu3Huja M300pHOT Mpasa, Tpeda OuTH mocedHo
NaxJbUB jep, kako kaxe Capropu: ,,[I360pHu cucremu He camo Ja
Cy HajMaHUIYJIATUBHU]JU WHCTPYMEHT TOJUTHKE, Beh u 00IuKYyjy
CTpaHa4YKH CHCTEM W YTHUy Ha ojpehuBame mperncraBHuIITBA .
Hakiie, Tpebano Ou Ma3uTH HAa yCTaBHA Hauesa U yCTaBHE BPEAHOCTH
KOja MI0CTOj€ M MUMO ycTaBa y popMaaHoM cMucity. OCHOBHO HAauelno o
KOMe je Tpebasio BOIUTH padyHa IMPHIMKOM U3pajie MpoMeHa H300pHOT
3aKOHO/IABCTBA aHAJIM3aHUX Y OBOM Pajy jecte Hadeno rpahaHcke
cyBepeHocTH. U3 mera ce, kao 6€3 CyMmbe JeTHOT O/ HajBaXKHHU]UX
JenoBa ycTaBHOT uaeHTurera CpOuje, M3BOAN IETOKYITHO CPIICKO
1n300pHO MPaBo.

37 O nojmy ycraBHor ueHTurera Bu.: Bnagan [Terpos, ,,O HEKMM aHTHHACHTUTETCKHUM MECTHMA
y cpIicKoM ycrasy*, Cpncka nonumuuka mucao, VIHCTUTYT 3a OJIUTHYKE cTyauje, beorpan, criennjan
2017, crp. 16-18.

3% Povani Sartori, Uporedni ustavni inzenjering, Filip Visnji¢, Beograd, 2003, ctp. 14.
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Aleksa Skundri¢

RECENT CHANGES OF ELECTORAL LAW IN THE
REPUBLIC OF SERBIA - FUNDAMENTAL OR COSMETIC
CHANGES?

Resume

The paper examines changes of electoral law in the Republic of Serbia which
took place in February 2020. The goal is to comment and analyze these changes from
the perspective of constitutional law. The Author believes that the change regarding
the lowering of the electoral threshold is a constitutional one, emphasizing the fact
that the electoral threshold has been reduced, not increased. Since such change could
not decrease the chances of any political party in the elections, we express an opinion
that it is in accordance with the Serbian constitutional law. Another argument in
favor of lowering the threshold is the fact that in recent Serbian electoral history,
it happened on numerous occasions that a number of electoral lists just narrowly
failed to obtain the required 5% of the vote to enter parliament (for example, they
have won 4,5% of the vote), proving that the threshold was too high. In the same
manner, the change that increased the compulsory number of candidates belonging
to less represented gender is welcomed, since it fulfills the goal of gender equality in
all spheres of life, including politics. On the contrary, we are categorically negative
regarding the changes concerning the participation of the national minority parties
in the elections. Firstly, the new regime of participation in the elections by the
national minority political parties is clear derogation of the fundamental principle
of Serbian constitution — the principle of popular sovereignty. Secondly, we are
against the respectable changes for the reason that, in our opinion, the general legal
norms that regulate the status of the national minorities political parties should be
redefined, since the current system has been proven to be abused numerous times.

Keywords: census, gender equality, political parties, electoral legislation, civil
sovereignty.

Ogaj pax je mpumibeH 14. maja 2020. ronune, a npuxsahen Ha cactanky Penakiuje 22. jyna
2020. ronune.
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YIIVTCTBO 3A AYTOPE

Penakuuja yaconuca ,,Apxue 3a npaene u opyuimeene Hayke
NnpuxBara pajaoBe koju cy ypehhenu na ciaenehun nauun.

PanoBu koju Hucy yckiaalhenu ca jatum ynyrecrsuma Hehe
OMTH pa3MaTpaHu 3a o0jaB/bUBaK€ Y YACOINCY.

3a nmucame pajga KOpUCTUTH hUPUIMYHO MHCMO.

Texct mucaru y hounty Times New Roman, Bennanna ¢ponta 12,
ca yByYEHHUM nacycuMma u npopenom 1,5 u maprunama Normal 2,5 cm.,

Oo0um pana He cme Outu Behu ox 36.000 kapakrepa ca
pa3MakoM (TPUIIMKOM ITPOBepe Opoja KapakTepa KOPUCTUTH: Review/
Word Count/Character (with spaces) — aktuBupatu onuujy Include
textboxes, footnotes and endnotes.

Hme u npe3ume ayTopa ce Muiie Ha CPSIHHU, MATUM CJIOBUMA
— Bold u Italic (bonT 12).

Aduinjanuja ce nuie UCNOA UMEHA ayTopa Ha CPEIHNHHU,
ManuM cioBuma — Italic (pont 12). Ykonuko je ayTop 3amocieH Ha
(bakynreTy, HAaKOH HaBohemwa (akynTera, HABOIU CE U YHUBEP3UTET
(anp. Ilpasuu ¢axynmem, Ynusepszumem y beoepady). YKOIUKO je
ayTop 3aI0CIIeH Ha HHCTHUTYTY, HABOJH CE M TPaJ] y KOME C€ HHCTHUTYT
Hanasu (Hrp. Mucmumym 3a norumuuke cmyouje, beoepao).

HacJi0B ce nuiiie Ha cpeiluHY, BEIUKUM clioBUMa — Bold (hoHT
14). ®ycHoTa mopes HACJIOBa CIY)KU 3a HaBoleme HazuBa U Opoja
MPOjeKTa y OKBUPY KOTa j€ uJlaHaK HalKCaH.

Caxxerak ce IIUILIE KCIIO/ HACJIOBA HA CPEIMHU MaJIUM CJIOBUMA
BesinuMHa (poHTa 12. Mcnon Tora nuine ce TEKCT caxeTka y o0umy
ox 100 no 250 peun — pouT 12, Justify. Caxerak caapxu npeamer
aHanmu3e, IuJb paja, KopuiheHe TeopHjCKO-MEeTOJ0IOIIKE IPUCTYIIE,
pesynraTe U 3aKJbydke paja.

KibyuHe peun ce nuiiny UCIo/] TEKCTa Ca)KeTKa MaJIiM CIIOBUMA
(ponT 12), m oxgBajajy 3apezom. HaBonu ce o 5 10 10 kJbyyHUX peun.
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IloaHac10BHU ce MUy Ha CPEAUHU, BEJIMKUM c1oBUMa — Bold
(ponT 12) 1 HyMepuIIy ce aparickuM OpojeBUMa. YKOJIHMKO TIOHACIIOB
Ca/Ip>KU BUIIIE [IEJTMHA, OHE CE Takol)e 03HauaBajy aparckum OpojeBuMa,
u To: 1.1. — manum oOuuHUM cinoBuma Bold (GoHT 12).

Hauun HUTHPaABA:

®ycHoTe y (popMH HallOMEHA C€ [1ajy Ha JIHy CTpaHe y KO0joj
ce Haja3u KOMEHTapHCaHU J1e0 TEKCTa WM HaBol)eHe JuTeparype.
dycHOTE YHOCUTH KOMaH/I0M /nsert — Reference — Footnote. ®ycHoTte
ce umty y ponry Times New Roman, Besimunna cjioBa 10. dycHore
Tpeda MmopaBHATH IO JIEBO] U JECHO] MAaprUHU, OAHOCHO M3a0paTu
ontujy Justify.

IIpuiaukom HaBolhewa pycHoTa pyKoBOAUTH ce cieaehum
yIYTCTBMMA:

* npuwiIuKoM HaBohewa monozpaguje/xrmwuze pycnora mopa
cajpKaTu:

— Nme u nmpe3ume aytopa, HACIOB paaa Kyp3uBoM ([talic), Ha3uB
W3/1aBavya, MECTO, TOAMHY M3/lakba U Opoj cTpaHe.

— Ilpumep: paran CrojanoBuh, Ycmasno cyocmeo, CeH,
Hu, 2017, ctp. 104.

— YK0AMKO u31amke UMa BHIIE 0 ABAa ayTopa/ypeIHuKa
HABO/JM Ce MMe U Mpe3uMe NMPBOT ayTOpa/ypeIHHKa y3 101aBambe
ckpahenuue (et al.) Italic.

¢ IPUWJINKOM HaBOlje}ba YJlaHAaKa u3 uaconuca.

— MMe n npe3ume ayTopa, Ha3UB 4YJIAHKA I10J] HAaBOJHULIMMA,
Ha3MB Yacomnuca Kyp3uBoM (/talic), Ha3uB U3/1aBava, MECTO U3/aBamba,
0poj, TONWHA U3JTaKEHa U OpOj CTpaHe.

— Ilpumep: Bnanan Ilerpos, ,,Y morpas3u 3a yCTaBHOM
crabuwnHomhy y Penyomuiu Cpouju®, Ilpasnu scueom, Yapyxeme
npaBauka Cpowuje, beorpan, 6p. 12/2017, tom 1V, cTp. 592.

* npuJjauKoM HaBol)ewa 300pnuKa padosa/noznasva u3 Krwuze:
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— Mme n npe3ume ayTtopa, Ha3UB pajia MOJ HABOJHUIIMMA,
Ha3uB 300pHUKA/TIOTaBJka Kyp3uBoM ([falic), nMeHa U TIpe3uMeHa
npupehuBaya 300pHUKa Y 3arpajay, Ha3UB M3/1aBadya, MECTO U3/1amba,
roAnHa u3aama, Opoj cTpaHe.

— Ipumep: Kocra Yasomky, ,, YcTaB Kao CpeJCTBO aruTaiyje u
nponaranjie‘‘, y 300pHuKy: /Jea eexa cpncke ycmasrocmu (IPUPEIAIIH:
Anekcannap ®upa, Patko Mapkosuh), Cpricka akajeMuja HayKa H
ymetHocTH 1 [IpaBHu pakynrer Yausepsurera y beorpany, beorpan,
2010, ctp. 330.

* npuiIMKoM HaBohemwa u3zBopa ca HtepHera (He cMmejy
npehu Bute on 10% xopumthene nuteparype):

— Mme u nmpe3ume ayTopa, HAcIOB WiaHKa Kyp3uBoM ([falic),
MyHY UHTEPHET aJIpeCcy U AaTyM MPHUCTYyTA.

— IIpumep: Karen Devine, Stretching the IR theoretical spec-
trum of debate on Irish neutrality: arguments and evidence in favor of

a critical social constructivist framework of understanding, Internet,
http://doras.dcu.ie/609/1/int_pol_sci 29 4 2008.pdf, 05/03/2018.

* npuwinkoM HaBol)ewa apxuecke zpale:

— Mopa Jia caipKi Ha3UB MHCTUTYIHj€ y K0joj ce Tpaha uysa,
¢bonm, pacuuriry (YKOIUKO UMa), Ha3UB TOKYMEHTA (aKko HeMa Ha3HBa
JOKyMeHTa ofpehyje ce Tako Ja oAroBOpu Ha MUTama: ko? kome?
mra?), MECTO, JATYM.

—ITpumep: Apxus Cpouje, MU, K-T, ¢ 2, p93/1894, UzBernraj
MmuHuCcTapCcTBa MHOCTPAHHUX JIeNa O TIOCTaBJbehy KOH3YIa, beorpa,
19. anpur 1888.

* IPUJIMKOM HaBolewa nponuca/zakona:

— [TyHuM Ha3UBOM MPOIKCA/3aKOHA, KYP3HUBOM TJIACKIIO Y KOME
je mpormuc o0jaBibeH, Opoj U rorHa 00jaBJbUBAKA.

— ITpumep: 3axoH o cynujama — 30C, Cnyorcoenu enacnux PC,
op. 116/2008, 58/2009 - omryka YC, 104/2009, 101/2010, 8/2012 -
omnyka YC, 121/2012, 124/2012 - omyka YC, 101/2013, 111/2014
- omryka YC, 117/2014, 40/2015, 63/2015 - omryka YC, 106/2015,
63/2016 - onnmyka YC u 47/2017).
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* NPWIKKOM HaBohewa nydonuxkayuja y Hoeunama:

— MMe u npe3ume ayTopa, Ha3UB YiIaHKa O] HABOIHUIMMA,
Ha3WB HOBHUHE KYP3UBOM, JIaTyM 00jaBJbUBaba

—pumep: Cnobonan Kspakuh, ,epunsios par 38e31a NpoTUB
Xutnepa®, Ilonumuka, 21. 12. 2004.

Kon noHoB/beHOI IMTHPaKa HCTOT U3BOPA Y3aCTONHO HA
HCTOj CTPAHH KOPHCTHUTH:

— Hcro, 6poj cTpane

— Ipumep: [paran Crojanosuh, Ycmasno cyocmeo, CBeH,
Hu, 2017, ctp. 104. Ucto, ctp. 105.

Kox noHoB/beHOI IMTHPaka MCTOT U3BOPA YKOJIHMKO HUje
y3aCTOIIHO ¥ HA MCTOj CTPAHU KOPUCTHUTH:

— Nme, mpe3ume ayTopa, Ha3uB U3BOPA, HAB.JIENI0, OPOj CTpaHE.

— IIpumep: paran CrojanoBuh, Ycmaeno cyocmeo, CBeH,
Hum, 2017, ctp. 104.

Hparan CtojanoBuh, Yemasno cyocmeo, HaB. neno, ctp. 104.
Kox ynoca Tadesna n rpadpikoHa KOPUCTUTH:

N3nan tabene/rpadukoHa meHTpupano nume ce Tadema/
I'padukon, peaau 6poj, Ha3uB Tadene, BenuunHa ¢onta 10.

Ucnon Tabene/rpadukona nuiie ce M3Bop: HaBeCcTH U3BODP 110
NpaBWIINMA [IUTUPamba 3a pycHoTe, BennunHa (onra 10.

3a ,,Buau BUIIE* KOpuUcTH ce ckpahenuna ,,Bua.“, a 3a
»Ynopeau* ckpahenununa ,,Yonop.«.

JIuteparypa ce HaBoAM Ha MCTU Ha4YMH Kao U y pycHOTama,
C TUM IITO CE€ MPBO HABOAM MpE3UMMeE, Nla UME ayTopa. Y cjay4ajy
Ka/la MOCTOjU BHIIE ayTOPa KOjU Cy y (pyCHOTaAaMAa O3HAYEHHU
ckpahennuom et al., y imreparypu ce HAaBOIHU IIyHO HMe U IIpe3uMe
CBHX ayTopa.

Jluteparypa je mopehana mo a30y4HOM pedy 3a H3BOpE Ha
hupunnyHOM nUcMy, KOjU ce IPBH HABOJIE,  3aTUM I10 a0CIIeTHOM pety
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3a U3BOpE Ha JIaTUHULM. OABOjeHOo ce HaBOAU Monuc KopuuheHux
npasHux u3Bopa (Ilox nacinosom IlpaBHu N3BOpPH, Y OKBHPY KOjUX
ce MOyKe U3IBOjUTH MOCeOHO CyICKa MpaKca) ¥ MONnuc U3Bopa
kopumthenunx ca nnrepuera (U3Bopu ca nHTEpHETA).

3a ujiaHKe U3 yacomnuca, 300pHrKa Kao 1 3a TIoIVIaBjba Y KbUrama
MoTpeOHO je HaBECTH OJ1 KOje JI0 KOje CTPaHe j€ YaHaK UITH MOTJIaBJbe
y 300pHHUKY/KEH3H.

Jluteparypa caapxu camMo U3BOpe KOjU Cy HABEJAEHH Yy
(¢ycHorama.

Hakon nuteparype, JJaTHHUYHUM NHCMOM HaBECTU UMe M
npe3uMe ayropa Ha cpeauau — Bold (¢out 12), ucrion Tora HaciIoB
pajia Ha €HIVIECKOM BEJMKHUM ciioBUMa — Bold (dhouT 14).

Pe3ume (Resume) ce nuiie Ha CPEIMHU, MAJIUM CJIOBUMA —
Bold (¢bont 12). Ucnion Tora nuiiie ce TEKCT pe3uMea Ha CHITIECKOM
je3uky y ooumy ao 1/10 nyxuHe unanka. Pesume campxu pesynrare
U 3aKJbyUYKe UCTPAKMBaa J0 KOJUX j€ ayTop AOLIA0 y CBOM paay u
TO 3HATHO LIUPE HETO Y CaXKETKY.

Kibyune peuu (Keywords) ce nuiry maaum cioBuma ((GpoHT
12) u onBajajy 3ape30oM.

PanoBu koju ce penajy 3a 00jaBbHBakHE MOPAjy J1a CE 3aCHUBA]Y
Ha HOBH]Oj JIUTEPATypH, MOCEOHO HA MU3BOPHUMA, Tj. paJOBUMa KOjH
cy 00jaBJbe€HU Y HAYYHHM YACOMHCHMA MPaBHE U MOJIUTHUKOJIONIKE
TEMaTHKe.

AyTopu cy y 06aBe3u /1a MPUIMKOM Cllamba pajoBa J0CTaBe U
u3jaBy O ayTOPCTBY, Tj. Aa Taj paJ HUje paHUje 00jaBJbUBAH, TE J1a OH
HUje ayToIUIarujar Wi IJiarujar.

PayioBu ca ayTopcKoM M3jaBOM IaJby C€ Ha aJipecy:
arhiv@ips.ac.rs.
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VIIVTCTBA 3A PELIEH3EHTE

Viora perieH3eHaTa je Jga JONPUHOCE O4YyBamy BHUCOKOT

KBaJIMTETa HaIIET Yaconuca. PereHsnje cy aHoHMMHE y 00a cMepa.
Pok 3a peneHsupame je cenaMm gaHa oj npujema pana. Caupikaj
peleH3uje je moBepJbUB, T€ CE HE CME OTKPUBATH 0co0ama Koje HUCY
y YPEIHUILTBY Yaconuca. YKOJIMKO PELIEH3EHT y OUI0 KOM TPEHYTKY
CXBaTH Jla TIOCTOjU OWJIO KOjU BUJ KOHQIIMKTAa WHTEpeca y Be3U ca
pazom koju Tpeba 1a peneH3upa moTpedHo je Ja 0 TOME IITO Ipe
obaBectu penakiujy. [Ipunmkom peneH3nje pykomnuca, peleH3eHT
Tpeba J1a MOMYHHU PEICH3EHTCKU JIUCT Y TIPUIIOTY.
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HNwme, npe3nme U 3Bame ayTopa TEKCTa:
Ha3us pana:
AKTYeImHOCT, IPYIITBEHH U HAyYHU 3Ha4aj pa3MarpaHe TeMe:

VY k0j0j MepH je ayTop jaCHO Ha3HAYMO TEOPH]CKHU, METOIOIOIIKH
NPUCTYT Y pajy:

Jla 1 je pajt 3aCHOBaH Ha CaBPEMEHO) M PENICBAHTHO] JTUTEpa-
TYpH, MMOCEOHO y KOjOj MEpH je ayTop KOPHCTHO HajHOBHUjE
pe3ynrare 00jaBJbeHE Y HAyYHUM YacOIUCHMa U 300pHULIIMA
(mocebHO uyacomucu M 300pHHUIM M3 O0JAcCTU NpaBa M
TIOJTUTHKOJIOTH] ).

HaquI/I W JPYLITBCHU JOIIPHUHOC paaa.
Omnmru KOMCHTAp O KBAJIUTCTY paaa:

Bamra cyrectuja aytopy 3a mo0oJblliambe KBAIUTETA pajia, ako
je motpebHo:

Monumo Bac pga omabGepere jemHy oA mpemnopyka 3a
KaTeropusaiujy paja:

OpurnHaJIHA HayYHU Pajl
[Ipermnenuu pan
Hayuna xpurtuka, rmojemMuka 1 OCBpTH

Monumo Bac na onabepere jenHy on npenopyka o myoiauKoBamwy
OBOT paja:



O6jaBuTH 0e3 M3MeHa

O06jaBuTH y3 Masie U3MEHE

Haxon kopekuuje, paj mociati Ha HOBH KPyT pELieH3H]e
Onourn

JlomaTHU KOMEHTapW 3a YpeIHHKA KOJU C€ THUYy ETHUYKUX
(rutarmjapusaMm, IpeBapa, UTI.) WK HEKUX JAPYTUX aclekara
pana, a koju he ypeqHuKy moMohu y TOHOIICHY KOHAYHE O/IITyKe
0 JJaJheM CTaTycy paja.
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